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PREFACE. 


IT  has  often  been  asserted,  that  for  the  law  to  be  known,  is  not  of 
less  importance  than  that  it  should  be  right  This  remark  is  pecu- 
liar! j  just  in  reference  to  the  promulgation  of  judicial  decisions.  The 
editor,  in  presenting  this  volume  of  reports  to  the  bar  of  New-Tork, 
is  animated  hy  the  belief,  that  both  these  ends  will  be  subserved  by 
their  publication  ;  that  the  knowledge  of  what  has  tyeen  ruled  hy  cm 
important  judicial  tribunal,  will  not  only  be  disseminated  among  the 
profession,  but  that  the  decisions  themselves  will  be  found  to  be  based 
upon  the  satisfactory  principl<«  of  the  ancient  law. 

It  has  sometimes  been  urged,  that  a  rapid  accumulation  of  law 
books  is  to  be  re^rded  as  an  evil ;  but  that  this  opinion  is  at  least 
questionably  will  be  evident  to  those  who  will  compare  the  general 
state  of  legal  learning  amongst  the  profession  in  this  countiy  anterior 
to  the  publication  of  Johnson's  Reports,  with  its  condition  at  the  pre- 
sent day.  Independently,  however,  of  this  consideration,  it  should  be 
remembered,  that  society  is  never  stationary ;  that  new  discoveries 
are  springing  into  existence,  as  former  modes  of  life  and  action  are 
passing  away ;  and  that  the  improvements  of  society  give  birth  to 
new  varieties  of  intercourse,  which  call  for  and  obtain  correspondent 
changes, — ^not  in  the  principha  of  justice  itself, — ^for  these  are  immu- 
table—but in  the  adnUnistration  of  justice.  Hence  many  of  the  legal 
remedies  formerly  in  vogue  both  in  England  and  in  this  country  have 
gone  into  disuse,  and  other  and  more  simple  methods  of  redress  have 
been  devised  in  their  place.  Real  estate,  which  once  claimed  almost 
the  sole  attention  of  English  jurisprudence,  has  in  modem  times  be- 
come secondary  to  the  law  of  personal  property.  And  in  answer  to 
those,  who  deprecate  the  accumulation  of  legal  adjudications,  may  it 
not  be  pertinently  asked,  with  what  degree  of  skill  could  tfae  judges 
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in  the  reign  of  Elizabeth  (however  learned)  be  supposed  to  sit  in  judg- 
ment upon  a  modem  bill  of  exchange,  with  its  days  of  grace  and  rules 
of  notice  ;  upon  a  policy  of  insurance,  a  case  of  average,  or  even 
upon  a  contract  of  bailment  ?  The  argument  derived  from  this  inter- 
rogatory, applies  with  peculiar  force  in  favour  of  the  publication  of  ju- 
dicial decisions  in  the  United  States,  and  nowhere  more  than  in  the 
city  of  New-Tork.  It  was  the  increased  number  and  importance  of 
legal  questions  arising  in  a  large  commercial  metropolis,  which  led  to 
the  establishment  of  the  Superior  Court. 

The  city  of  New- York  had  been  early  marked  by  the  enterprising  as 
a  central  position  for  the  prosecution  of  maritime  adventure.  Its  ra- 
pid growth  subsequent  to  the  revolution,  has  more  than  justified  the 
most  sanguine  expections.  In  the  space  of  fiAy  years,  her  population 
has  swelled  from  twenty,  to  two  hundred  thousand  souls  ;  and  during 
this  period,  the  vicissitudes  of  our  raUtiona  with  Europe  have  given 
rise  to  the  adjudication,  in  different  courts,  of  some  of  the  mosf  import- 
ant questions  of  maritime  and  international  law.  Most  of  these  ques* 
tions  (so  far  as  the  people  of  this  city  were  concerned)  arose  in  the 
Supreme  Court,  where,  for  a  series  of  years,  the  ability,  integrity,  and 
eminent  learning  of  that  tribunal  has  kept  pace  with  the  advancement 
of  our  population,  and  reflected  imperishable  honour  upon  the  judiciary 
of  the  State.  It  could  not,  however,  be  expected  that  in  a  great  and 
growing  community,  the  limited  number  of  judges,  which  originally 
composed  that  Court,  would  be  capable  of  transacting  the  vast  and  ac- 
cumulating business  of  the  whole  commonwealth ;  and  accordingly, 
on  the  adoption  of  a  new  constitution  of  State  Government,  in  1821,  a 
revision  of  the  judiciary  was  deemed  indispensable.  This  revision 
substantially  gave  an  addition  of  six  judges  to  the  previously  existing 
system.  A  new  bench,  consisting  of  three  Judges,  was  substituted 
for  the  former  Supreme  Court,  and  to  supply  the  numerical  deficiency, 
the  State  was  divided  into  eight  circuits,  in  each  of  which  a  Circuit 
Judge  was  appointed,  possessing  "  the  powers  of  a  Justice  of  the 
*^  Supreme  Court  at  Chambers,  and  in  the  trial  of  issues  joine<^in  the 
*^  Supreme  Court,  and  in  Courts  of  Oyer  and  Terminer  and  gaol  de- 
**  livery." 

This  change,  which  promised  a  vast  increase  of  judicial  learnings  and 
ability,  was  found  fully  adequate  to  the  requirements  of  every  part 
of  the  state,  excepting  the  city  of  New- York ;    where  nearly  as 
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many  causes  of  importance  are  annually  tned»  (it  is  believed,)  as  in 
all  the  state  beside.  It  was  not  to  be  expected,  tberefore,  that  a  single 
Judg^,  to  whom  that  city  was  allotted,  along  with  the  comities  of  Kings^ 
Queeos,  Sufiblk  and  Richmond,  however  learned  or  ezp^nsnced  ho  might 
be,  could  be  capable,  by  any  exertions,  of  adjudicatipg  every  eause  as 
fast  as  it  arose  within  his  jurisdiction,  especially  when  oppressed  with 
a  part  of  the  business  of  the  Court  of  Chancery.  The  county  of  New* 
York  required  a  provision  for  itself  without  being  connected  with  other 
counties.  For  a  cause  to  reach  a  trial  in  the  Supreme  Court  under 
the  period  of  twelve  or  fifteen  months  from  the  return  of  the  process 
had  become  an  unusual  occurrence,  and  this  without  the  imputation  of 
any  blame  to  the  Judge  of  the  first  Circuit.  In  the  year  1827,  these 
evils  had  become  materially  aggravated.  It  was  stated  in  the  pro- 
ceedings, before  the  Coraisaon  Council  of  the  city  of  New-Tork, 
whacb  Aed  to  the  establishment  of  the  Superior  Court,  that  at  the 
March  sittings  of  the  Circuit  Court  for  that  year,  tite^  ^uA^nAt^i^  ^^q. 
sisled  of  lkr09  kundrsd  and  nmehf^niiM  €afu^ :  of  which  twenty-three 
were  tried,  and  thirty-four  defaulted ;  leaving  three  hundred  atudforU^ 
h»o  causes  undisposed  of.  At  the  June  sittings  of  the  same  year, 
(in  consequence  of  the  eriminal  business  before  the  court,)  it  was  as- 
serted that,  of  three  hundred  and  fifty-seven  causes  on  the  calendar, 
noi  an€  was  tried.  In  ftiet,  the  exertions  of  a  single  Judge  had  become 
inadequate  to  the  disposition  of  the  business  of  the  county  of  New- 
Toik  alone,  without  the  addition  of  other  counties,  even  if  the  terms  of 
the  court  had  been  differently  arranged* 

Tlie  anxiety  of  the  bar,  in  addition  to  the  substantial  requirements  of  the 
community,  suggested  various  remedies  for  the  evil  that  existed,  and  none 
appeared  more  obvious  than  to  remodel  the  Common  Pleas,  (formerly 
styled  the  Mayor's  Court,)  by  enlarging  its  jurisdiction,  increasing  the 
number  of  its  Judges,  and  extending  the  length  of  its  terms.  This  plan 
eventually  assumed  a  new  form,  whereby  it  was  determined  to  divide 
labours  formerly  allotted  to  a  single  Judge  :  and,  in  consequence,  a  pe- 
tition was  presented  to  the  legislature  for  the  establishment  of  a  tuw  and 
addiiional  Court  of  Common  Pleas,  to  be  styled  the  ^  Superior  Court 
of  the  city  of  New-Tork,*'  possessing  the  jurisdiction  of  the  Supreme 
Court  in  all  civil  causes.  Accordingly,  an  act  of  the  legislature  was 
passed  the  31st  day  of  March,  1828,  to  establish  this  tribunal ; 
[a  copy  of  which  will  be  found  in  this  volume  ;)  and  to  meet  the  ex- 
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pectations  of  the  community,  a  choice  of  Judges  was  made  with  a 
sole  leference  to  their  judicial  qualifications.  The  office  of  Chief 
Justice  was  tendered  to  and  accepted  by  the  Chancellor  of  the  State, 
and  the  selection  of  the  other  two  Judges  was^made'from  the  first 
ranks  of  the  bar.  The  wisdom  of  the  selection  may  be  gathered  from 
the  popular  voice  ;  but  its  highest  eulogy  will  be  found  in  the  fact  that 
for  more  than  three  years  past,  this  court  has  disposed  of  all  the  causes 
upon  its  calendar,  as  fast  as  they  have  beeen  brought  to  trial ;  and 
such  has  been  the  general  acquiescence  in  its  decisions,  that  out  of  tiie 
multitude  of  causes,  which  have  been  argued  and  decided  during  that 
period,  but  few  (scarce  five  in  a  hundred,  it  is  believed)  have  been  re- 
moved to  the  Supreme  Court.* 

It  was,  with  the  view  to  meet  the  expectations  of  the  profes- 
sion in  the  city  of  New- York,  that  the  editor  early  applied  himself, 
under  the  patronage  of  the  court,  to  the  task  of  preparing  notes 
of  the  caflos  argued  at  bar,  and  to  the  collecting  of  the  opinions  of 
the  Judges  as  they  should  be  delivered.  These  papers  he  has 
endeavored  to  arrange  for  publication  during  the  intervals  of  his  pro- 
fessional pursuits,  until  they  have  accumulated  to  a  mass  much  be- 
yond the  size  of  the  present  volume.  With  these  things  premised,  the 
editor  submits  his  labours  to  the  candour  of  a  learned  profession,  with- 
out any  expectation  however,  that  his  faults  will  be  spared  out  of  ten- 
derness for  their  author,  but  from  the  just  consideration,  that  where 
the  endeavour  has  been  to  discharge  a  dut3r  with  diligence  and  care, 
much  should  be  abated  from  the  measure  of  his  imperfections. 

JVew-ForA:,  October,  1831. 


'*'  It  appears  (rom  the  lecoids  in  the  Clerk's  Office,  that  8000  suits  have  heeii  in. 
stituted  in  this  court  since  its  establishment,  and  no  les»  than  3387  judgments 
docketed  therein.  The  number  of  causes  argued  and  determined  at  bar  exceeds 
611  hundred. 


AN  ACT 

For  the  ulablishmeni  of  a  Superior  Court  of  Law  in  the  city  of^.  Ywk'^ 

PaMed  March  31,  18S8. 

§  1.  There  shall  he,  and  hereby  is  established  within  the  city  and 
county  of  New- York,  a  court  to  be  called  and  known  by  the  name  of 
'•*•  The  Superior  Court  of  the  City  of  New-Tork ;"  which  shall  consist 
of  a  chief  justice,  and  two  associate  justices* 

§  2.  The  said  chief  justice,  and  the  two  associate  justiceSf  shall 
be  nominated  and  appointed  by  the  governor,  with  the  consent  of  the 
senate ;  and  all  vacancies  in  the  said  offices  shall,  from  tima  to  time« 
be  supplied  in  like  manner.  The  said  justices,  when  appointed,  shall 
hold  their  offices  for  the  term  of  five  years,  and  shall  be  subject  to  re« 
moval  in  like  manner  as  judges  of  the  county  courts. 

§  3.  The  said  court  shall  be  held  at  the  city  hall  of  the  city  of  New- 
Tork,  on  the  first  Monday  of  every  month ;  and  the  terms  thereof 
shall  respectively  be  called  after  the  different  months  in  which  they  are 
heM,  and  they  may  be  continued  and  held  from  the  time  of  their  com* 
mencement,  every  day,  Sundays  excepted,  until  and  including  the  last 
Saturday  of  the  same  month. 

§  4.  The  judges  of  the  said  court  may  adjourn  the  same  on  any 
day  previous  to  the  expiration  of  the  term  for  which  the  same  may  be 
held,  and  also  from  any  one  day  in  term  over  to  any  other  day  in  the 
same  term,  if,  in  their  opinion,  the  business  of  the  court  will  admit 
thereof. 

§  5.  The  said  court  shall  have  power  to  hear,  try,  and  determine 
according  to  law,  all  local  actions  arising  within  the  city  and  county  of 
New-Toric,  and  all  transitory  actions,  although  the  same  may  not  have 
arisen  therein ;  and  to  grant  new  trials,  in  all  cases  where  the  said 
court  shall  find  it  necessary  or  proper. 

§  6.  Either  of  the  judges  of  the  said  court  may  hold  the  same  for 
the  trial  of  causes,  and  for  the  hearing  of  non-enumerated  motions ; 
but  all  cases  and  points  reserved  at  trials,  bills  of  exceptions  and  de- 


Vlll 

murrers  to  evidencef  motions  in  arrest  of  judgment,  and  issues  in  law, 
shall  be  argued  or  submitted  in  the  said  court  before  a  majority  of 
the  said  judges. 

§  7.  The  mayor,  aldermen,  and  commonalty  of  the  city  of  New- 
York,  shall  pay  out  of  the  treasuiy  of  the  said  city,  to  the  said  chief 
justice,  and  to  each  of  the  said  associate  justices,  for  their  services 
respectively,  the  sum  of  not  less  than  two  thousand  dollars,  nor  more 
than  four  thousand  dollars  annually,  at  the  discretion  of  the  said  mayor, 
aldermen,  and  commonalty,  the  same  to  be  paid  quarter-yearly,  in  equal 
proportions ;  and  when  the  salary  shall  be  once  fixed,  the  same  shall 
not  be  diminished  during  the  residue  of  the  term  of  office  of  the  said 
justices. 

§  8.  The  said  court  shall  have  a  seal,  to  be  devised  by  the  justices 
thereof,  a  description  of  which  shall  be  deposited  in  the  office  of  the 
secretaiy  of  state,  signed  by  the  said  justices,  or  a  majority  of  them ; 
and  such  0<Md  shall  then  be  used  as  die  seal  of  the  said  court. 

§  9.  The  said  justices  shall  appoint  a  clerk,  who  shall  keep  his  oiice 
at  the  city  hall  of  the  city  of  New-Tork,  and  attend  the  said  court, 
and  officiate  as  clerk  thereof. 

§  10.  The  said  court  shall  be  a  court  of  record,  and  the  forms  of 
process  and  procecdingB  now  inr  use  in  suits  brought  in  the  court  of 
common  pleas  for  the  city  and  county  of  New-Tork,  shall  be  used  in 
the  said  court  hereby  established,  as  near  as  may  be,  except  that  tibe 
proper  title  of  the  conrf  shall  be  inserted  therein ;  and  ail  proceedings 
in  the  said  court  shall  be  had  before  the  same,  in  the  same  manner  as 
they  are  now  had  before  the  said  court  of  common  pleas,  except  when 
otherwise  directed  by  this  act,  and  subject  always  to  such  aheratioos 
as  may  be  made  therein,  by  such  rules  of  practice  in  the  said  court  as 
the  justices  thereof  may  fh>m  time  to  time  establish. 

^  11.  All  writs  and  process  issuing  out  of  the  said  court,  shall  be 
under  the  seal  thereof,  and  signed  by  die  eleih,  and  sbtM  be  tested  in 
the  name  of  the  chief  josticcr  and  shaU  be  made  retumsMe  ^  befoie 
the  justices  of  the  superior  court  of  the  city  of  New-Tork  ;*'  and  all  - 
proceedings  m  the  said  court  sbaO  be  stated  to  be  before  die  Justuses, 
in  manner  aforesaid ;  and  all  writs  directed  to  the  said  eourt,  shaU  be 
directed  in  like  manner  to  die  said  justices. 

^  12.  AH  process  issuing  out  of  the  said  court  shall  bear  teste  of 
one  term,  and  be  made  retumi^Ie  on  die  first  day  of  the  term  next 
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Uiereafler ;  and  no  process  shall  be  tested  and  made  returnable  during 
the  saoM^^term,  except  writs  of  inquiry  of  damages  to  be  executed  out 
of  court,  process  to  compel  the  attendance  of  witnesses,  and  writs  of 
attacbmeol  and  habeas  corpus,  which  may  be  issued  and  made  return- 
able on  any  day  in  the  same  term,  when  required. 

^  Id.  The  said  court  shall  have  no  power  to  send  any  process  into 
any  other  county  than  the  city  and  coun^  of  New-York,  except  in  the 
cases  hereinafier  specified. 

^14.  Writs  of  subposna  issuing  out  of  the  said  court,  shall  be 
oMigatory  upon  any  witness  duly  served  therewith  within  this  state, 
in  like  manner  as  if  such  writs  had  been  issued  out  of  the  supreme 
court ;  and  the  said  court  shall  have  power  to  enforce  obedience  to  such 
sob^osna  by  attachment,  to  be  directed  to  apy  sheriff  or  other  proper 
officer  of  any  county  m  this  state,  who  shall  be  subject  to  all  the  pains 
aadpeiutltha  for  ikd  serving  or  returning  the  same,  in  like  manner  as 
if  the  same  had  issued  out  of  the  supreme  court ;  and  the  like  process 
and  proceedings  may  be  issued  and  had  thereon  in  the  said  court,  as 
are  usual  in  like  cases  in  the  supreme  court*  and  with  like  efiect 

^  15.  No  writ  of  habeas  corpus  or  certiorari  shall  be  allowed,  where- 
by any  cause  or  proceeding  may  be  removed  before  a  final  judgment 
in  sueh  cause,  or  before  a  final  decision  in  such  proceeding,  fix>m  the 
said  superior  court  into  the  supreme  court  of  this  state ;  but  the 
supreme  court  shall  have  the  authority  to  make  an  order  to  remove 
info  the  said  supreme  court  any  transitory  action  pending  in  the  said 
superior  court,  in  which  the  trial  ought  to  be  had  ebewhere  than  in  the 
city  and  county  of  New- York. 

^  16.  Such  Older  for  the  removal  of  a  cause  shall  be  made  in  the 
supreme  court,  upon  motion,  under  the  like  circumstances,  and  in  the 
like  cases  in  which,  if  the  action  were  pending  in  the  supreme  court, 
that  court  would  order  the  venue  to  be  changed  from  the  city  and 
county  of  New-York  to  some  oiher  county,  and  in  no  other  cases. 

^  17  Upon  filing  a  certified  copy  of  such  order  in  die  office  of  the 
clerk  of  the  superior  court,  such  cause  shall  be  deemed  to  be  removed 
into  the  supreme  court,  which  shall  proceed  therein  as  if  the  same  had 
originally  been  brought  there ;  and  die  clerk  of  the  said  superior  court 
shall  forthwith  deliver  to  the  clerk  of  the  supreme  court,  aU  process 
and  proceedings  relating  to  said  cause,  to  be  filed  in  the  office  of  the 
clerk  of  the  supreme  court  in  the  city  of  New- York. 
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^18.  Any  judge  of  the  supreme  court,  or  any  officer  authorised  to 
perform  the  duties  of  a  judge  of  the  supreme  court  at  chambers,  shall 
have  power,  on  due  cause  shewn,  to  make  orders  to  stay  proceedings 
in  any  cause  pending  in  the  said  superior  court,  for  the  purpose  of 
affording  an  opportunity  to  make  the  application  to  the  supreme  court 
for  a  change  ef  venue  aforesaid  ;  and  such  order  may  be  revoked,  in 
the  discretion  of  the  officer  granting  the  same. 

^19.  Ail  writs  of  error  upon  judgments  in  the  said  superior  court, 
shall  be  made  returnable  before  the  supreme  court  of  this  state ;  and 
all  the  provisions  of  any  act  concerning  the  examination  and  correc- 
tion of  the  errors  of  the  courts  of  common  pleas,  shall  apply  to  the 
said  superior  court,  and  to  the  judgment^  and  proceedings  of  the  said 
superior  court  so  to  be  removed  by  writ  of  error ;  except  that  in  no 
case  shall  a  writ  of  error  issue,  unless  upon  a  certificate  of  counsel,  as 
is  or  may  be  provided  for  by  law  with  respect  to  the  issuiag  of  writs 
of  <vrror  on  judgments  of  the  supreme  court. 

^  20.  There  shall  be  paid  to  the  cierk  of  the  court  hereby  esta- 
blished, at  the  time  of  issuing  the  first  writ  in  every  suit  commenced 
in  the  said  court,  the  sum  of  seventy-five  cents  as  a  first  motion  fee  ; 
and  for  every  cause  noticed  for  trial  at  any  term  of  the  said  court,  there 
shall  also  be  paid  to  the  clerk,  by  the  party  noticing  such  cause  for  < 
trial,  at  the  time  of  putting  the  same  on  the  calendar,  the  sum  of  one 
dollar  and  fifly  cents,  as  a  judge's  trial  fee,  the  said  fee  not  to  be  paid 
more  than  once  in  any  cause  ;  and  the  above  fees  shall  be  received  by 
the  clerk  of  said  court,  and  be  by  him  accounted  for  and  paid  into  the 
city  treasury. 

§  2K  All  the  existing  provisions  of  law,  and  all  such  as  shall  here- 
after be  adopted  relating  to  costs  in  the  supreme  court,  and  the  fees  of 
the  officers  thereof,  and  the  fees  of  officers  of  circuit  courts,  shall 
apply  to  the  court  hereby  established,  and  its  officers. 

§  22.  Every  judgment  recovered  in  the  said  court  hereby  esta- 
blished, and  docketed  of  record  therein  in  the  manner  prescribed  by 
law,  shall,  from  the  time  of  such  docketing,  be  a  lien  upon  all  the 
lands  and  tenements  of  every  person  against  whom  such  judgment 
shall  have  been  obtained,  situated  within  the  city  and  county  of  New- 
York,  and  in  the  same  manner,  and  to  the  same  extent,  as  if  such 
judgment  had  been  rendered  and  docketed  in  the  court  of  common 
pleas  of  the  city  and  county  of  New- York. 
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^  23.  The  chief  justice,  and  each  of  the  associate  justices  of  the 
said  court*  may  exercise  all  the  powers  and  authority  incident  to  their 
offices  at  chambers,  touching  any  suit,  judgment  or  proceeding  in  the 
said  court ;  and  it  shall  be.the  duty  of  at  least  one  of  them  to  attend 
daily,  at  all  seasonable  hours,  in  the  office  to  be  provided  for  them  by 
the  said  mayor*  aldennen  and  commonalty,  for  the  despatch  of  chamber 
bosioess  ;  and  the  said  justices  and  each  of  them  shall  moreover  be, 
and  they  are  hereby  authorised  to  perform  all  the  duties  which  the 
justices  of  the  suprem  :  court  out  of  term  are  authorised  to  do- and 
perform,  by  any  statute  of  this  state. 

§  24.  AU  writs  of  certiorari  to  the  justices  of  the  marine  court  of 
the  city  of  New- York,  and  to  the  assistant  justices  of  the  said  city,  or 
ei&er  of  them,  shall  issue  out  of  the  said  superior  court,  and  be  re- 
tamable  therein,  in  the  same  manner,  and  for  the  like  purposes,  as 
such  writs  are  now  issned  out  of  the  supreme  court  of  this  state,  and 
under  the  same  regulations  and  restrictions  as  are  now  prescribed  by 
law ;  and  after  the  return  of  such  writs  into  the  said  court,  judgment 
shall  be  given  on  an  issue  joined  in  the  usual  form,  upon  written  argu* 
meots  of  counsel,  if  the  parties  shall  think  tit,  or  by  submission  with- 
out argument ;  and  in  no  such  case  shall  an  argument  be  heard  at 
bar,  unless  the  said  court  shall,  by  reason  of  the  importance  of  the 
question  of  law  involved  therein,  direct  an  argument  at  bar.  And  from 
and  after  the  time  when  the  justices  of  the  said  superior  court,  to  be 
appointed  under  this  act,  shall  enter  upon  the  duties  of  their  office,  it 
shall  not  be  lawful  for  any  writ  of  certiorari  to  the  justices  of  the  ma- 
rine court  and  assistant  justices  aforesaid,  to  issue  out  of,  or  be  re* 
tumable  in,  the  said  supreme  court  of  this  state. 

§  25.  In  case  of  the  prevalence  of  any  pestilence  or  public  calamity 
in  the  city  of  New-Toik,  or  in  case  any  other  cause  should  render  it 
necessary,  the  mayor,  or  in  his  absence  or  sickness,  the  recorder  of 
the  said  city,  by  a  proclamation  under  his  hand,  to  be  published  in  two 
or  more  of  the  newspapers  printed  in  the  said  city,  may  direct  the 
holding  of  the  said  court  by  this  act  established,  at  such  place  within 
the  city  and  county  of  New- York,  other  than  the  city  hall,  as  may  be 
considered  most  safe  and  proper  for  such  purpose. 

^  26.  In  case  said  court  shall  not  be  formed  at  any  time,  by  reason 
of  the  non-attendance  of  all  or  any  of  the  justices  thereof,  either  at 
the  usual  place  of  holding  the  same^  or  at  such  other  place  as  shall  be 
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directed  by  the  proclamation  of  the  mayor  or  recorder  in  the  cases 
herein  provided  for,  it  shall  then  be  lawful  for  the  clerk  of  the  said 
court  to  adjourn  the  same  from  day  to  day,  or  until  the  next  term, 
and  all  process  and  other  proceedings  shall  be  continued  over  acr 
cordingly. 

§  27.  The  supreme  court  of  this  state  shall,  on  the  consent  of  both 
parties,  order  and  direct  that  any  action  or  proceeding  of  a  civil  na«^ 
tare  pending  in  the  said  supreme  court,  the  venue  whereof  is  laid  in 
the  city  and  county  of  New-York,  and  in  which  no  verdict  shall  have 
passed,  or  plea  to  the  merits  have  been  decided,  be  transferred  and 
continued  over  to  the  said  superior  court  hereby  established ;  and  such 
action  or  proceeding  shall  be  there  proceeded  in  with  the  like  effect, 
and  in  the  same  manner,  as  if  originally  had  or  commenced  therein. 
And  the  supreme  court  shall  possess  all  the  necessary  powers  for  the 
removal  of  all  papers  and  files  relating  to  such  action  or  proceeding, 
to  the  said  superior  court ;  but  nothing  herein  contained  shall  be  con- 
strued to  invalidate  any  bond  or  recognizance  made  or  entered  into  in 
any  action  fliat  may  be  so  removed,  but  the  same  shall  continue  of  as 
much  validity  as  though  this  act  had  not  been  passed.  And  where 
bail  has  been  given  in  any  such  suit,  the  surrender  <^  the  defendant  in 
the  said  superior  court  shall  have  the  like  effect,  as  a  surrender  in  the 
said  supreme  court  would  have  had,  if  this  act  had  not  been  passed. 

§  28.  It  shall  be  lawful  for  the  defendant  in  any  action  in  the  said 
superior  court,  to  enter  special  bail,  and  to  surrender  himself,  or  for 
his  bail  or  manucaptor  to  surrender  him,  in  the  same  manner,  and  be- 
fore the  same  officers,  as  if  he  had  been  arrested  by  process  from  the 
supreme  court. 

^  29.  All  suits  upon  recognizance  of  bail  taken  in  such  court,  shall 
be  brought  in  the  same  manner  as  if  the  action  had  been  commenced 
in  the  supreme  court. 


AN  ACT 
Relative  to  the  superior  court  and  general  sessions  of  the  city  oj  JV*.  York, 

Paaaed  FebruAiy  8,  1830. 

^  1.  The  provisions  of  the  first  and  second  sections  of  the  first  Ti- 
tle of  the  sixth  Chapter  of  the  Third  Part  of  the  Revised  Statutes  shall 
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apply  to  the  superior  court  of  the  city  of  .New- York  ;  but  this  section 
shall  not  be  so  construed  as  to  authorise  the  commencement  of  a  suit 
by  the  service  of  a  declaration  on  any  person  residing  out  of  the  city 
and  county  of  New- York. 

^  2.  All  the  powers  relative  to  the  hearing  of  non-enumerated  mo- 
tions, which,  by  the  sixth  section  of  the  act  for  the  establishment  of 
the  said  superior  court,  passed  March  Slst,  1828,  are  vested  in  a  single 
judge  of  the  said  court,  may  be  exercised  by  such  judge  at  chambers, 
under  such  rules  and  regulations  as  the  said  court  may  establish. 

§  3.  The  provisions  of  the  twenty-first,  twenty-second,  twenty-third, 
twenty-fourth,  twenty-fifUi,  twenty-sixth,  and  twenty- seventh  sections 
of  the  third  Title  of  the  first  Chapter  of  the  Third  Part  of  the  Revised 
Statutes,  shall  apply  to  the  said  superior  court  and  the  judges  thereof. 

^  4.  It  shall  be  the  duty  of  the  clerk  of  the  city  and  county  of  New- 
York  to  draw  the  names  of  not  exceeding  eighty  four  instead  of  thirty- 
six  persons,  to  serve  as  jurors  in  the  said  superior  court  and  court  of 
general  sessions  respectively,  according  to  the  provisions  of  the 
twenty-fourth  section  of  Article  second.  Title  fourth,  Chapter  seventh, 
of  the  Third  Part  of  the  Revised  Statutes. 

^  5.  This  act  shall  be  in  force  and  take  effect  immediately  upon  the 
passage  thereof. 


JUDGES 

OF  THE  SUPERIOR  COURT 

OF    THE 

*      CITY  OF  NEW-YORK, 

DUI^INO   THE    PERIOD   OF 

THE  REPORTS  CONTAINED  IN  THIS  VOLXTME. 


SAMUEL  JONES,  Esq.  Chief  Justice. 

JOSIAH  06DEN  HOFFMAN,  Esq.  >  t,„.,Vo« 
THOMAS  J.  OAKLEY,  Esq.  ^  Jusuces. 


TABLE 


OF    TBR 


ITAMES   OF   THB   GASJBS 


REPORTED  IN  THIS  VOLUME. 


Id*  The  letter  t>.  follows  the  name  of  the  plaintifll 


Allea  &  Allen  v.  Thompson, 
All  Saints  Church  v.  Lovett, 
Aldridge  v.  Btuyvesant, 
American  Ins.  Co.  Rankin  v., 
Ashworth  v.  Wrigley, 
Atwater  v.  Fowler, 
Austin  V.  Dewey, 


PAGE. 

54 
191 
310 
619 
146 
180 
238 


C 


PAGE. 


BaDingall  v.  Bumie,  ^37 
Barlow  r.  The  Eagle  Fire  Ins.  Co.,  153 

Baraard  &  Macy,  City  Bank  v.,  70 

Barretto  et  oL,  Harrod  v.,  155 

Benedict,  Fulton  Bank  v.^  480 

Bracket  v.  Siroonds,  76 

Bridge  V.  the  Niagara  Ins.  Co.  247 

The  Same  o.  The  Same,  423 

Brittingham  v.  Stevens,  379 

Bumie,  Ballingall  v.,  237 

Burrows,  Shipman  v.,  399 


Caherty,  M'Keon  v.,  300 

Campbell  et  al.,  Lowndes  v.,  898 
Chatham  Fire  Ins.  Co.,  Laurent  r.,  41 

City  Bank  v.  Barnard  &  Macy,  70 

Clark,  Lander  v.,  355 

Clawson,  Fearing  v.,  55 

Cromwell  &  Wing  v.  Lovett,  56 


D 


De  Forest  v.  the  Fulton  Fire  Ins. 

Co.,  84 

De  Forest  v.  Jewett  &  Parsons,  137 
Dennexdem,  Hughsv.Morrelletai.,382 
Dewey,  Austin  v ,  238 

Dow  V.  The  Hope  Ins.  Co.,  166 

Dow  V.  Northam  &.  Coggesball,    328 

E 
Eagle  Fire  Ins.  Go.^  Barlow  v.,     153 


XVIli 


TABLE  OF  CASES. 


Fearing  v.  Clawson,  55 

Franklin  &  Smith  «.  Vanderpool,    78 
Fowler,  Atwater  v.,  180 

Fulton  Bank  v.  Benedict,  480 

The  Same  v.  Phoenix  Bank,  562 

Fulton  Fire  Ins.  Co.,  De  Forest  v.,  84 


M 


PAOK. 


G 

Oram  v.  Seton  &  Bunker, 
OibsoD  V.  Talman, 
Gibbe  &  Jenny,  Sewall,  v., 
Oodfrey,  People  v., 


S08 
S40 


Manard,  Leonard  v.,  SOO 

M'Geehan  v.  AFLaughUn,  SS 

M'Keon  v.  Caherty,  800 

The  Same  v.  Lane,  S19 

McLaughlin,  M'Geehan  v.,  SS 

Mechanics'  Fire  Ins.  Co.,  Bbbi^ 

ble  v.,  560 

Mellen  &  Nesmith,  v.  The  Nation- 

.al  Ids.  Ca,  452 

Mitchell  V.  Roulstone  &  Stickney,  218 
Moore,  Wheelwright  v.,  201 

The  Same,  The  Same  v.,  648 

Morrell,  I)enn««  dem.  Hughes  «.,  S82 


Baroourt  v.  Harrison^  474 

Hamflton,  tally  «.,  2S2 

Hamilton,  Henderson  &  Cairns  v.,  S14 
Harrison,  Harcourt  v.,  474 

Harrod  v.  Barretto  etiu..^  1 55 

Henderson  &  Cairns  v.  Hamilton,  S14 
Hope  Ins.  Co.,  Dow  v.,  166 


Jackson  ex  dem.  Gatfield  v.  Strang,    1 
Jewett  &  Parsons,  De  Forest  r.,     187 


ape,  M'Keon  v.,  319 

Lender  V.  Clark,   .     ,     .  ,355 
Langdon  ».  The  N.  Y.  Equitable 

Ins.  Co.,  226 
Laurent  v.  The  Chatham  Fire  Ins. 

Com  41 

Lawieace  c,  Titus  et  a/.,  421 

Leonard  v.  Manard,  200 

fiCwis  V.  Williarap,  480 

(iovett,  Cromwell  Sz  Wing  r.,  56 

Lo  ett.  All  Saints  Church  v.,  191 

liOwndes,  Shdriff,  r.  Campbell,  698 

The  Sasne,  Warner  r.,  224 

The  Same,  The  People  r.,  225 

The  Same,  Williams  r.,  579 

Luyster,  Wolf  ».,  1 45 

The  San)e,  The  Same  v.,  220 


National  Ins.  Co.,  Mellen  r.>  452 

New-York    £quitable    Ins.  Co., 

Lanffdon  v.,  226 
New-^Mrk  Ins.  Co.,  Robbins  v.,    325 

The  Same,  Smith  v.,  223 

Niagara  Ins.  t)o.,  bridge  v.,  247 

The  Same,  The  Same  v.,  423 

Norton  v.  Vultee,  384 

Northam,  Dow  9.^  328 


Fatten  et  a/.,  Stewart  v.,  3d 

Pebple  V.  Oodfr^f,  24o 

People  o.  Lowndes,  Sfaerilt  ^26 

Penny  v.  Van  CUef,  166 

Phoenix  Bank,  The  Fulton  Banko.|  56& 
Phcenix  &  Whitney  v.  Stagg,         6^5 

Rankin  V.  The  American  Ins.  Cof  61^ 
Eobbins  v.The  New-York  las.  Co.,32$ 
Rodewald,  Sewell  v.,  248 

R(^rs «.  Rogers,   ^^  391 

Same  v.  Rogers  &  Rogers,  ^  394 
Roiil8tone,Suckney  &  Mitchell  1?.,  218 


Shmble  V.  The  Mechanicis*  Flt^e 
Ins.  Co.,  860 


TABLE  OP  CASES. 


Beaton  &  Bunker,  Gram  v.,  ^  S6S 

Bewail  V.  Oibbs  &  JeDoy,  602 

Bewail  V.  Rodewald^  S48. 

ShifMnan  v.  Burrows^  S99 

Simonds,  Brackett  v.,  76' 
Onilh  V.  The  New-Tork  Ins.  Co.,  223 

Stewart  V.  Patten  et  oLy  S8 

Birangy  Jackson  v.*  1 

Btagg,  Phcenix  &  Whitney  v.,  635 

Stevens,  Brittinghom  v.,  379 

Btuyvesanty  Al£icb  v.,  210 


Tally  «.  HamUton, 
Talman  «.  Gibson, 
Thompson,  Allen  «., 
Tiitts  er  oL,  Lawrence  v., 


222 

308 

54 

421 


Trout,  Tumbull «., 
Tumbull  fc  Phyfe  v.  Trout, 


Van  Cleef,  Penny  «., 
Vanderpool,  Franklin  v,; 
Vultee,  Norton  v., 

W 

Warner  v.  Lowndes,  Sheri^ 
Wheelwright  v.  Moore, 
Same  v.  Same, 
Williams,  Lewis  v., 
Williams  o.  Lowndes, 
Wolfe  V.  Luyster, 
Same  9.  Same, 
Wiigley,  Ashworth  v,. 


336 
336 


165 

78 

384 


224 
201 
648 
430 
579 
146 
220 
145 


CASES 


ARGUED  AIID  DETERMINED 


IN    THE 


SUPERIOR  COURT 


OF   THE 


CITY  OF  NEW^YORK-    . 


James  Jackson,  ex  denu  Archibald  Gatfield, 

versus 
William  H.  Stranq. 

Cbaeleb  Gatpulis  by  his  wilL  dated  ApriL  1798,  deiised  as  follows :  "  I  five  August  Taim 
aod  beqoeath  to  i»y  wife  Sarah,  all  my  estate,  real  and  personal,  daring  her  lite :  '**°* 

the  house  and  lot  No.  37,  situate  in  Mulberrji'Street,"  "  to  my  heirs  Maria  and 
*' Eliza  Gatfield  in  fee-drople  forever:  if  one  of  them  should  die,  thd  property  to 
**■  descend  on  the  other :  in  case  both  should  die,  the  property  to  descend  on  my 
**  wife  Ssnh ;  only  she  is  to  pay  to  my  brother  Archibald  Gatfield  one  ahilliiig 
««if  demanded." 

The  testator  died  in  1793.  Maria  died  in  her  childhood  ;  Eliza  attained  the  age 
of  21  years,  married,  and  afterwards  died  in  the  lifetime  of  heir  mother,  without 
leaving  or  ever  having  had  any  issue,  and  witfaont  making  any  disposition  of  the 
property.  Her  husband  also  died  in  the  lifetime  of  the  testator's  widow.  The 
widow,  shortly  after  the  husband's  death,  mairied  one  Straqg,  by  whom  she  had 
issne  Bve  children,  who  were  her  heirs  at  law.  She  continued  in  the  possessbn 
of  the  premises  until  1S27,  when  she  died.  After  her  d^ftth  Archibald  Gatfield, 
the  heir  at  law  of  the  testator,  brought  an  action  of  ejectment  against  the  defend- 
anty  who  was  oae  of  the  children  and  heiis  at  law  of  tfie  widow,  for  the  recovery 
of  the  house  and  lot, 
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2  CASES  IN  THE  SUPERIOR  COURT  OF 

AngaftTeniiy  H<U»tiiat  he  waa  not  entitled  to  recover.    That  the  words  **ifone  of  them 
1888.  «  ahonld  die,"  and  **  in  caae  both  should  die,"  should  be  taken  to  mean  a  dythg 

wWunU  Imofid  isun  ;  that  the  court  were  at  liberty  to  supply  the  words,  in  order 
to  cany  the  testator's  intention  into  efiect ;  and  that  upon  the  death  of  the 
daughters  without  issue,  the  whole  estate  in  the  house  and  Jot  became  vested  in 
their  mother. 


This  was  an  action  of  ejectment,  originally  commenced  in  the 
Supreme  Courts  to  recover  a  house  and  lot  situated  in  Mulberry- 
Btreet,  in  the  city  of  New-York.  R  was  afterwards  transferred  to 
this  court  by  agreement  of  parties,  according  to  the  provisions  of 
the  act  under  which  it  is  constituted. 

At  the  trial,  as  the  points  of  controversy  were  questions  of  law 
exclusively,  a  geheral  verdict  was  returned  in  favour  of  the 
plaintifi^  by  consent ^of  parties,  subject  f  o  a  case  to  be  made ; 
and  each  party  had  liberty  to  turn  the  same  into  a  special  verdict 
or  bill  of  exceptions. 

The  facts«  presented  by  the  case  were  as  follows :  Charles 
Gratfield,  (from  whom  the  plaintiff  claimed  to  derive  his  title) 
died  in  the  year  1798,  seized  in  fee  of  the  premises  in  question, 
and  at  his  death  left  a  will  of  the  following  tenor,  viz : 

**  In  the  name  of  God,  amen.  I,  Charles  Gatfield,  of  the  city 
**  of  New-Tork,  gunsmith,  being  of  sound  mind  and  memory, 
^  and  considering  the  uncertainty  of  this  frail  and  transitory  life, 
^*  do  therefore  make  and  ordain  this  my  last  will  and  testament, 
**  that  is  to  say  :  first,  after  all  my  just  debts  be  paid  and  dis- 
**  charged,  I  give  and  bequeath  to  my  beloved  wife,  Sarah  Gat* 
'*  field,  all  my  estate,  real  and  personal,  during  her  life.  The 
<<  house  and  lot  No.  37,  situate  in  Mulberry-street,  containing  in 
''  front  twenty  feet,  in  rear  fifteen  feet,  and  in  depth  ninety-five 
*'  feet,  to  my  heirs,  Maria  and  Eliza  Gatfield,  in  fee-simple,  for- 
*'  ever :  if  one  of  them  should  die,  the  property  to  descend  on 
''  the  other ;  in  case  both  should  die,  the  property  to  descend  on 
*^  my  wife  Sarah  Gatfield,  only  she  is  to  pay  to  my  brother  Ar- 
<<  chibald  Gatfiel^  one  shilling,  if  demanded.  I  make  and  or- 
'*  dain  my  wife,  Sarah  Gatfield,  to  be  executrix  of  this  my  last 
^^  will  and  testament,  hereby  utterly  disallowing  and  revoking  all 
A  former  wills  by  me  made.     In  witness  whereof,  I  have  hereun* 
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"^  to  set  my  hand  and  seal  the  twenty-ibiid  day  of  A{vil,  A.  D.  Augast  Tenn 
"1798.''  

It  was  admitted  that  this  will  was  duly  executed,  proved  and 
recorded,  and  that  the  testator  at  the  time  of  its  execution  was 
of  sound  mind  and  memory. 

Eliza  Gatfieldy  one  of  the  daughters  mentioned  in  the  will, 
died  in  her  childhood ;  the  other  daughter,  (Maria,)  attained  the 
age  of  twenty  one  years,  was  married,  and  died,  during  the  life- 
time of  her  mother,  but  without  issue,  and  without  having  dis. 
posed  of  the  premises  in  question.  Her  husband  died,  also,  diving 
the  lifetime  cf  the  wife  of  the  testator. 

Sarah  Gatfield,  shortly  after  the  death  of  her  husband,  and  in 
the  year  1798,  married  one  Strang,  by  whom  she  had  issue,  five 
children  her  beiiB  at  law ;  one  of  whom  was  the  defendant  in  this 
suit;  and  who,  together  with  the  other  heirs  of  Barah,  were 
tenants  of  the  premises  in  controversy.  The  premises  remained 
in  the  possession  of  the  mother  until  her  death,  which  hap- 
pened in  the  year  1827,  and  before  the  commencement  of 
this  suit. 

Archibald  Gatfield,  the  lessor  of  the  plaintiff,  was  the  surviving 
brother  and  sole  heir  at  law  of  the  testator  and  his  daughters 
Eliza  and  Maria. 

Upon  this  state  of  facts,  Mr.  R.  Loekwpodj  for  the  plaintiff,  con- 
tended, 

I.  That  the  two  daughters  of  the  testator  tock  a  fee  by  deatent^ 
and  did  not  take  at  all  under  the  will,  as  purchasers  or  devisees. 
[Doty  ex  <bm.  Pratty  v.  TirnmB  and  another,  1  J7.  fc  «A.  530.] 

II.  That  if  they  took  a  fee  by  descent,  the  Kmitations  over  in 
the  will,  between  the  daughters  and  the  wife,  were  void.  [Feamiy 
p.  372.  468.  Lou.  ed.]  The  court  will  not  divest  the  heir  at 
law,  if  .^  fee  once  vested  in  himt  unless  the  defeasance  is  certain, 
and  not  left  to  conjecture.  In  this  case  the  inient  is  left  whdly 
uncertain.     [Dmh  v.  Gkvfcm,  2  Cawp*  660.] 

III.  If  the  daughters  take  by  deetf^  and  not  by  Jkdcmif  they 
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August  Teim  take  vested  remainders  in  fee.     [Feame  on  Rem.^  215,  1-6,  17. 
^^'         I  Ves.  89.] 

IV.  The  limitations  over  after  the  first  devise  to  the  daughters 
in  fee-simple,  if  the  daughters  take  by  devise  and  not  by  descent, 
are  void  for  repugnance.  [Jackson  v.  BMj  10  Johns.  R,  19.]  By 
the  construction  of  the  defendant's  counsel,  the  wife  would  take 
a  vested  fee,  descendable  to  her  heirs  general,  and  capable  of 
alienation ;  while  the  daughters  would  take  a  mere  life  estate, 
which  would  be  manifestly  repugnant  and  void.  [Jackson  v. 
De  Lanm/y  13  Johns.  R.  537.  Jackson  v.  Robins^  15  ib.  169.  Same 
ease  in  erroTy  16  ifc.  537.] 

V.  The  limitations  over  are  void  for  uncertainty.  [ConsUm- 
tine  V.  Constantme,  6  Ves.  100.]  1.  In  this  case,  the  expression 
changes  from  *^  house  and  lof*  to  **  property ;"  and  may  mean  per- 
sonal property  merely,  or  the  residue  of  the  testator's  estate.  It 
is  altogether  uncertain  what  property  is  meant.  2.  The  words, 
*'  if  one  of  them  should  die,"  &c.  may  mean,  if  one  of  them 
should  die  in  the  testator's  lifetime,  or  in  the  lifetime  of  the  tenant 
for  life,  or  without  issue,  or  without  disposing  of  the  property,  or 
unmarried,  or  before  the  age  of  21  years.  3.  If  an  absolute 
estate  is  created,  words  importing  limitation  are  to  be  construed 
strictly.     [Roberts  v.  Pocock,  4  Fes.  Jun.  157-i3.] 

VI.  The  words  in  the  will  "in  case  one  should  die,"  and,  *Mn 
case  both  should  die,"  are  to  be  construed  "  if  dying  in  the  life- 
time of  the  testator."  [Trotter  v.  WiUiamSy  Pre.  Ch.  78.  GaUand 
V.  Leonardy  1  Swanet.  Rep.  161.  Lawfieldy.  Stonehaniy  2  Strange 
1261.  Hmckhf  v.  Smondsy  4  Ves.  Jm.  160.  Ttamerv.  MoorSy 
6  Ves.  Jun.  567.  Webster  v.  Hally  8  Ves.  Jun.  410.  Onmumey 
v.Beoany  18  Ves.  Jun.  291.  Cambridge  v.  Rousy  8  Ves.  Jun.  12. 
ScoH  V.  Pricey  2  Serg.  ^  Rawky  59.  MClmtock  v.  Jlfomu, 
4  Munf.  Rep.  328.] 

[The  following  cases  were  also  critically  examined  and  com- 
*  mented  on  by  the  counsel  for  the  plaintiff.    Lord  Douglas  v. 
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Chalmerj  2  Fes.  Jun,  601.     King  v.  Tojilor,  6  do.  8P6.     BWings  Aogait  Term 
V.  Simdon,  1  Bro.  C.  C.  393^.]  — 1!^!^ — 

Mr.  J,  Anthon  for  the  defendant. 

I.  The  intent  of  the  testator,  if  discoverable  and  consistent  with 
law,  governs  the  devise. 

II.  In  this  case,  as  far  as  concerns  the  lessor  of  the  plaintiff, 
the  testator's  intention  to  disinherit  Atm,  and  give  his  property  to 
other  objects  of  his  bounty,  is  manifest  from  the  final  devise  over 
to  the  widow,  with  the  direction  to  pay  him  one  shilling  if 
demanded. 

III.  This  devise  to  the  widow  is  a  good  contingent  remainder 
in  fee,  being  supported  by  the  particular  estate  of  freehold  origi- 
nally devised  to  her,  and  dependent  on  the  contingency  of  her 
surviving  her  two  daughters ;  which  having  taken  place,  she 
died  seized  in  fee  simple,  and  the  inheritance  descended  to  the 
defendant. 

IV.  The  devise  to  the  testator's  two  daughters  was  a  con- 
tingent remainder,  dependent  on  the  contingency  of  their  survi- 
ving their  mother :  supported  likewise  by  the  particular  estate  of 
freehold  in  the  widow,  with  an  executory  devise  over  to  the 
survivw  of  them  in  fee. 

V.  The  devises  are  in  no  wise  repugnant,  but  are  perfectly 
consistent ;  being  a  devise  for  life  to  the  widow,  with  r^nainder 
to  her  in  fee,  should  she  survive  her  two  children ;  and  in  the 
event  of  her  not  surviving  them,  then  a  remainder  to  them  jointly 
in  fee,  :Brithan  executory  devise  over  of  the  whole  in  fee  to  the 
survivor. 

The  counsel  for  the  plaintiff  has  inverted  the  natural  and  {>ro« 
per  order  of  inquiry.  The  first  object  is  to  discover  the  intention 
of  the  testator ;  if  UuU  is  manifest  from  the  frice  of  the  will,  we 
should  endeavour  to  eupport  it  by  the  rules  of  law^  and  carry  it 
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August  Temi  into  effect.  But  the  opposite  course  has  been  taken,  and  tlie 
counsel  (<x  the  plaintiff  has  gone  into  a  technical  analysis  of  the 
will,  without  looking  at  the  obvious  meaning  of  the  instrument 
itself.  The  object  of  the  testator  clearly  was  to  create,  1 .  An 
estate  for  life  in  the  widow.  2.  Remainders  to  his  two  children 
in  fee»  if  they  should  survive  their  mother,  with  an  executory  de- 
vise to  the  survivor  of  them.  S.  A  remainder  contingent  to  the 
widow  depending  upon  the  event  of  her  surviving  the  daughters. 
The  particular  points  involved  in  this  will,^with  the  general 
learning  applicable  to  them,  have  been  so  often  discussed,  espe- 
cially in  the  controversies  growing  out  of  Eden's  will,  that  it  will 
be  sufficient  to  give  a  reference  merely  to  the  authorities.  By 
the  decided  cases  it  will  appear,  that  these  are  all  contingent  re- 
mainders, with  the  exception  of  the  devise  over  to  the  survivor 
of  the  children,  which  is  an  executory  devise  and  limited  after 
a  fee.  IJaduan  v.  Jhdertcn,  16  Johu.  382.  lion  v.  BwUs,  20  do. 
483.  IFtttet  V.  Lum,  2  Cawm  333.  Jaekmm  v.  TTiampBon, 
6  Clowm  179.]  If  such  are  the  estates,  can  they  be  legally 
carried  into  effect  1  This  question  is  best  answered  by  the  deci- 
sions in  the  following  cases.  [GuUher  v.  Wkkes^  1  Wits.  105. 
Dunmadie  v.  Reed,  3  iSerg.  and  Rawle  442.  Harris  ^  Wife  v. 
Smth.  3  TaUs  141* 

JoiiBS,  C.  J.,  delivered  the  opinion  of  the  Court.  Charles 
Gatfield,  by  his  will,  dated  April,  1796,  devised  as  follows :  ^I  give 
**  and  bequeath  to  my  ¥rife  Sarah  all  my  estate  real  and  personal 
**  during  her  life.  The  house  and  lot  No.  37,  situate  in  Mulber- 
ry-street, containing  in  finmt  20  feet,  in  rear  15  feet,  in  depth  95 
feet,  to  my  heirs  Maria  and  Eliza  Oatfield  in  fee-dmple  for- 
*<  ever :  if  one  of  them  should  die,  the  property  to  descend  on  the 
*«  other ;  in  case  both  should  die,  the  property  to  descend  on  my 
'*  wife  Sarah,  only  she  is  to  pay  to  my  brother  Archibald  .6atfield9 
**  on  shilling  if  demanded."    The  testator  died  in  1798. 

Mariadiedin  childhood;  Eliza  attained  21,  maixied,  and  after- 
wards died  in  the  lifetime  of  her  mother  without  leaving  or  ever 
having  had  any  lawful  issue,  and  without  making  any  disposi- 
tion of  the  property.  Her  husband  also  died  in  the  lifetime  of 
the  testator's  widow. 


cc 
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The  widow,  in  179^  shortly  after  her  husband'sdeaiht  married  August  Teim. 
one  Strang,  by  whom  she  had  issue,  five  childreii,  who  are  her  '^^' 
heirs  at  law.  She  continued  in  possession  of  the  premises  until 
1827^  when  she  died.  After  her  death,  this  suit  was  brought  by 
Archibald  Gatfield,  who  is  (he  heir  at  law  of  the  testator  and  of 
his  surviving  daughter  Eliza,  against  the  defendant,  who  is  one  of 
tlie  children  and  heirs  at  law  of  the  Widow. 

The  question  is  whether,  by  the  will  of  tbe  testator  the  re- 
mainder in  fee  of  the  premises,  on  the  death  t>f  his  daughter 
Eliza,  descended  to  the  p>laintiff  as  heir  at  law  of  the  testator,  or 
vested  in  the  widow  ?  and  the  solution  of  this  question  depends 
on  the  validrty  and  legal  effect  of  the  limitations  or  deriaes  over 
of  the  inheritance,  in  the  events  contemplated  by  the  will. 

The  widow  and  two  daughters  survived  the  testator;  and  on 
his  death  the  devises  to  the  wife  for  herliffe,  and  to  the  daugbteni 
after  her  death  in  fee,  subject  to  the  limitations  over,  took  eftect. 
Upon  the  death  of  Maria,  the  daughter  who  first  died,  her  moiety 
of  the  estate  either  accrued  to  the  sister  by  the  linutation  of  the 
will,  or  descended  to  her  as  heir  at  law.  The  surviving  daughter, 
Eliza,  consequently  became  vested,  on  the  death  of  her  sister,  with 
the  whole.  But  she  died  without  issue,  and  in  the  lifetime  of  her 
mother  ;  and  that  event  brings  up  the  question  upon  the  limita- 
tion or  devise  over  to  the  mother.  By  the  terms  of  that  devise, 
in  case  both  of  the  dau^ters  should  die,  th^  property  was  to  de- 
scend on  the  testator's  wife.  In  what  sense  were  the  words  **in 
**  case  both  s)iould  die"  used  by  the  testaUnr  1  Did  he  intend  to 
refer  to  the  death  of  the  daughters  generaUy,  whenever  euch  death 
should  happen  1  or  was  it  hia  intention  to  refer  to  the  event  of 
death  within  some  given  ^me,  or  under  some  special  circum- 
stances ?  On  the  liteml,  grannnatical  construction  of  Ae  terms, 
they  would  refer  to  the  death  of  the  devisees,  without  aiiy  quali- 
ficati<Hi  whatever ;  but  on  that  construction,  die  daughters 
could  in  no  event  take,  a  larger  interest  under  the  will  than  an 
estate  for  life ;  for  the  event  of  their  death,  onr  which  the  fee  in 
terms  devised  to  them  would  in  that  case  be  Umited  over  to  the 
wife,  was  certain  to  happen.  It  was  absolutely  certain  that 
both  daughters  would  die;  and  the  inheritance  must  go  upon 
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Aiigast  Term,  the  deftth  of  the  survivor  of  them  to  their  mother  or  her  heire. 
^^^'        Coidcl  that  have  been  the  intention  of  the  testator  1  He  in  ex- 
press tepins  devised  the  TomaiBder  of  his  estate  to  his  daughters  in 
fee-simple  ibrever.      He    could    not  surely  intend  to  destroy^ 
by   tlie   devise  over    to  the  wife,  the   eslate   which   he    had 
created  by  the  previous   devise   to  the  daughters,    by    cut- 
ting down  the  fee  expressly  given  them  to  an  estate  for  life. 
Or,  if  9ueh  were  his  iatention,^  would  the  established  rules  of 
law  allow  it  to  prevail!  it  is  a  well<4ettled,rule,  that  where 
a  limitation  or  devise  over,  so  directly  conflicts  with  the  first  or 
principal  devise,  that  both  cannot  by  any  rational  construction 
stand  together,  the  limitation,  or  devise  over,  must  be  rejected 
as  void  for  repugnancy.    Tfow,    the   limitations  of  this  will, 
if  the  event  on  which  they  are  tb  arise  is  the  death  of  the 
daughters,  without  restriction  of  time,  place^  or  circumstance, 
mnst  necessarily  displace  the  devise  to  ihem  of  the  inheritance, 
and  reduce  their  interests  to  estates  for  life.    Such  a  condtnic- 
tion  would  render  the  w<»d8  ^^  in  fee-simple  forever,**  annexed  to 
the  devise  to  the  daughters,  wholly  inopemtive.     IL  would  dig- 
appoint  the  just  expectations  of  the  immediate  and  most  natural 
object  of  the  testator's  bounty  ;  and  it  would  moreover  inevitably 
disinherit  all  die  children  and  lawful  issue  of  the  daughters,  and 
erubptitute  the  heirs  of  the  wife  of  the  testator  in  their  place.    We 
should  m«s»ttlelbe  best  established  rules  of  construction,  contra- 
vene the  express  language  of  the  will,  and  violate  all  probability,  if 
we  imputed  sudii  intentions  to  the  testator ;  and  unless  the  terms 
used  by.  him  are  eusceptible  of  some  other  exposition,  we  might, 
perhaps,  find  it  difBeult  toL  sustain  the  devise  over  to  the  wife. 
But  in  expounding  wills,  effect  is  to  be  given  to  every  disposition 
and  linulation  of  the  testator,  if  the  whole  will,  taken  together, 
will  admit  of  such  a  construction*     If,  therefore,  the  words  em- 
ployed  by  the  testator  to  designate  the  event  on  which  the  devise 
over  is  to  take  eSect,  can  be  understood  in  any  restricted  or  quali- 
fied sense,  so  iid  to  reconcile  the  limitation  over  with  the  previous 
devises,  a  just  regard  to  the  intention  of  the  testator  requires,  that 
they  should  be  so  junderstood.  And  I  assume  the  position,  that  the 
testator,  when  he  referred  to  the  death  of  one  of  his  daughters  as 
the  event  upon  which  the  other  was  to  take  the  whole,  and  to  the 
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death  of  both  as  the  event  upon  which  the  estate  given  to  them  Angmt  Tem 
in  fee  was  to  go  over  to  his  wife,  must  have  intended  to  refer  to  that  ^^*' 
event  in  connection  with  some  contingency,  which  he  had  in  his 
mind  at  the  time,  but  has  omitted  to  express.  Indeed,  besides 
the  incongruity  of  ideas  imputable  to  him  in  devising  the  same 
estate  to  the  same  persons,  in  fee,  and  for  life,  the  terms  in  which 
he  expressed  himself  import  contingency,  and  require  the  a|qpUca* 
ticHi  of  the  words  to  some  uncertain  event  to  make  them  intelligi- 
ble. The  words  ^<  in  case,''  and  the  word  ^*  should,**  are  inappli- 
cable, and  without  meaning,  if  he  intended  to  speak  simjdy  of  the 
event  of  death  which  was  sure  to  happen ;  but  they  were  appro- 
priate terms  if  intended  to  apply  to  the  death  of  the  daughters 
without  issue,  or  within  any  limited  period  of  time,  as  his  own 
life,  for  example,  or  the  life  of  his  wife,  either  of  which  would  be 
an  uncertain  and  contingent  event,  and  might  happen  or  might 

&il  to  happen.    Ai^iuming,  then,  as  I  do,  that  the  hypothetical 

* 

phrase,  ^*in  case  both  should  die,"  must  be  understood  to  have 
sane  limit  or  qualification,  the  question  presents  itself,  what  that 
limit  or  qualification  ought  to  be.  This  is  a  question  of  intention, 
upon  which  we  must  exercise  our  best  judgment,  firom  the  lights 
afibrded  us  by  the  indications  appearing  on  the  face  of  the  in- 
strument, and  by  the  circumstances  under  which  the  will  was 
made,  as  disclosed  in  the  case ;  with  these  guides  we  are  to  dis- 
cover the  {»x)bable  intention  of  the  testator ,  and  that  exposition 
is  to  be  preferred  which,  keeping  within  the  rules  of  law,  will 
best  subserve  the  general  intent,  and  lead  to  the  most  satisfactory 
results,  as  respects  the  particular  devises. 

This  view  of  the  subject  seems  to  be  taken  by  the  parties  them- 
selves. They  both  agree  that  the  death  of  the  daughters  simply 
could  not  be  the  event  on  which  the  estate  was  to  go  over  to  the 
wife ;  but  suppose  that  their  death  within  a  limited  period  of  time 
was  the  contingency  he  had  in  contemplation,  and  each  of  them 
presents  his  own  exposition,  the  plaintiff  contending  that  the  con- 
tingency contemplated  by  the  testator  was  the  death  of  the  devisees 
m  hb  own  lifetime,  and  that  the  object  of  the  limitation  over  to 
the  wife  was  to  prevent  the  devise  from  lapsing ;  but  the  de« 
vol.  I.  2 
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August  Teim  fendant  iasisting,  that  the  death  of  the  daughters  in  the  lifetime  of 


ld89. 


^  the  wife  was  the  contingency  which  the  testator  had  in  view,  and 
Jackson  that  his  intention  was  to  limit  the  estate  to  his  wife  absolutely, 
Stniiff.  and  prevent  the  descent  of  it  to  the  collateral  heir,  in  the  event 
of  her  surviving  both  her  daughters.  These  several  expositions 
have  been  defended  by  the  respective  advocates  with  great  ingi- 
nuity  and  ability.  Neither  of  them  is  free  from  objection ;  and 
the  difficulties  which  surround  them  both  urge  strongly  the  pre- 
ference of  another  qualification,  founded  on  a  different  principle^ 
and  which  will  be  hereafter  considered.  The  argiunent  in  fe- 
vour  of  restricting  the  event  of  death  to  the  lifetime  of  the  tes- 
tator ist  that  the  limitation  on  that  construction  trenches  least 
on.  the  fee  previoueiy  devised  to  the  daughters,  and  operates  as 
a  provision  for  the  single  case  of  lapse  of  the  devise  by  tlie 
death  of  the  daughters  in  the  lifetime  of  the  testator. 

But  the  objections  to  that  exposition  are,  tfiat  it  reduces  the 
devise  over  to  the  wife  to  nearly  a  nugatory  and  senseless 
provision,  and,  as  regards  the  first  devisees  in  fee,  can  in  no  turn  of 
events  be  of  any  use  or  benefit  to  themselves,  but  might  work  in- 
justice to  their  issue  by  excluding  them  tcom  the  inheritance. 
The  only  object  of  a  limitation  to  the  wife,  in  the  event  of  the 
death  of  the  daughters  in  the  lifetime  of  the  testator,  is  conceded 
to  be,  to  guard  against  a  lapse  of  the  devise.  Bui  as  regards 
the  fiist  limitation  between  the  daughters  in  the  event  of  the 
death  of  one  of  them  in  the  lifetime  of  the  other,  and  before 
the  death  of  the  testator,  the  estate  of  the  deceased  would,  with- 
out any  devise  over,  either  accrue  to  the  surviving  sister,  in 
which  case  its  operation  would  be  the  same  as  that  of  an  ex- 
press limitation  to  the  survivor :  or  it  would  descend  to  the  sister 
ae  heir  at  law  of  the  testator ;  and  in  that  ease  it  would  be  more 
liBtveurable  to  the  sister  who  should  happen  to  die,  as  it  would 
keep  open  the  door  to  let  in  her  issue  to  partake  of  the  inherit- 
anee.  No  such  limitation  over  by  will  to  the  wife  was  necessary 
the^for^,  or  of  any  utility  to  provide  for  that  contingency.  Would 
it  be  more  operative,  or  useful,  as  a  provision  for  the  case  of  the 
des^h  of  both  daughters  in  the  testator's  lifetime  ?  In  that  case  it  is 
said  the  whole  devise  to  them  would  lapse.    Let  it  be  con- 
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ceded  that  the  devise  wpuld  lapse ;  must  not  the  c<mBequenc«  Aagott  T«im 
be,  that  the  estate  subject  to  the  life  estate  of  the  wife  would 
descend  to  the  issues  of  the  daughters,  if  they  left  any,  as  the      ^^^^^"^ 
heirs  at  law  of  the  testator  1    And  if  so,  the  lapse  would  be    ^  S^ang- 
more  beneficial  and  desirable  to  them  than  the  limitation  over. 
But  even  if  the  effect  of  the  lapse  could  be  to  disinherit  the  is«- 
sue  of  the  daughters,  still  that  consequence  would  not  be  ob- 
viated by  the  limitation  over  to  the  widow,  for  its  operation 
would  be  to  vest  the  inheritance  in  her,  in  exclusion  of  the  issue 
of  the  daughters.    What  inducement  could  the  testator  have  for 
a  provision  so  useless  to  the  first  objects  of  his  bovnty,  and 
which  might  operate  so  severly  upon  his  grand-children  1 

It  appears  by  the  case  that  the  test^itor  made  his  will  in  the 
latter  end  of  Apriiin  the  year  1798,  and  died  the  same  year. 

Whether  the  will  was  made  in  the  last  illness  of  the  testator, 
or  when  he  was  in  health,  does  not  distinctly  appear :  the  will 
itself  is  silent  on  the  subject ;  but  while  it  represepts  the  testatoi: 
to  be  of  sound  mind  and  memory,  it  does  not  state  him  to  be  in 
good  bodily  health ;  and,  perhaps,  the  fair  intendment  may  be 
that  the  will  was  made  in  the  inunediate  contemplation  of  ap- 
proaching death,  and  was  intended  to  settle  his  worldly  affairs 
preparatory  to  that  event. 

And  if  so,  the  ^limitation  to  the  wife  upon  the  death  of  both 
his  children  before  himself  would  be  entirely  illusory  as  a  provi- 
sion for  her,  and  nugatory  as  a  safe-guard  for  them :  And  if 
the  will  was  made  by  the  testator  when  in  perfect  healthy  and  not 
in  the  immediate  prospect  of  death,  such  a  limitation  would  be 
comparatively  of  little  value  to  the  ^ife,  for  she  could  never 
profit  it  by  it  unless  both  the  daughters  died  in  the  lifetime  of 
the  testator,  and  she  survived  him  i  events  which,  under  the  cir- 
cumstances of  the  sufqposed.  case,  could  not  be  expected  all  of 
them  to  concur.  Besides,  be  had  already  given  her  his  whole 
estate  for  the  term  of  her  life,  which  he  contem[dated  her  tp 
take  at  his  death ;  and  his  ulterior  dispositions  would  more  pro* 
baUy  have  a  prospective  view  to  the  termination  of  that  estate, 
than  to  his  own  death ;  his  general  intention  was  to  confer  bis 
whole  estate  upon  hie  wife  for  her  Ufe,  and  to  tranmit  it  after 
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Aiigost  Tena  her  death  to  his  children ;  but  in  the  event  of  the  fiiilure  of  his 
-  own  issue  to  inherit,  his  ulterior  intention  was  to  substitute  his 

wife  in  their  place  as  the  next  object  of  his  bounty,  and  to  pre- 
fer her  to  his  collateral  heir ;  these  intentions  are  clearly  to  be 
collected  from  the  will;  and  is  it  probable,  that  with  such  views 
he  would  restrict  the  limitation  in  flavor  of  his  wife,  on  the  failure 
of  his  issue,  to  the  contingency  of  the  death  of  the  daughters  in 
his  own  lifetime  ?    The  consequence  of  such  a  restriction  would 
be,  that  his  whole  scheme  for  the  settlement  of  his  estate  would 
be  defeated  if  either  of  his  daughters  happened  to  survive  him; 
for  the  devise  to  the  surviving  daughter  would  in  that  event  be- 
come absolute,  and  the  limitation  over  to  the  wife  could  never 
take  place,  but  the  whole  estate,  on  the  death  of  the  daughter 
subsequently  without  issue,  if  undisposed   of  by  her,  would 
descend  to  the    collateral  heir,   and  in  no  degree  benefit  the 
widow.     Could  the  testator  intend  to  confer  the  inheritance  upon 
his  wife  to  the  exclusion  of  his  collateral  heir^  in  the  event  of  the 
death  of  both  his  daughters  in  his  own  Ufetime,  and  yet  mean, 
that  if  either  of  them  survived  him,  his  widow  should  be  con- 
fined to  her  life  estate,  and  the  inheritance  in  case  of  the  failure 
of  his  own  issue  descend  to  his  collateral  heir?   Intentions  so 
inconsistent  and  improbable  cannot  be  ascribed  to  him,  unless 
imperatively  called  for  by  the  expressions  of  his  will.     His  mo- 
tives foT  preferring  his  wife  to  his  brother  and  collateral  heir, 
would  be  the  same  whether  his  daughters  died  in  his  lifetime  or 
survived  him ;  and  as  he  has  so  unequivocally  manifested  his  in- 
tention that  the  inheritance  primarily  devised  to  his  children, 
and  obviously  intended  for  his  own  issue,  in  preference  to  all 
others,  should,  in  the  event  of  the  failure  of  such  issue,  devolve 
upon  his  wife  as  the  next  object  of  his  favor,  we  must  in  de- 
termining the  true  sense  of  the  terms  he  has  employed  to  express 
his  meaning,  and  which  are  admitted  to  be  susceptible  of  dif- 
ferent significations,  give  the  preference  to  that  which  will  best 
efiectuate  such  general  intentions:  And  if  this  rule  is  to  govern, 
we  cannot,  surely,  restrict  the  contingency  of  the  death  of  the 
daughteiB  to  the  lifetime  of  the  testator,  when  the  words  he  has 
employed  are  as  well  satisfied  by  extending  it  to  the  period  of 
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the  death  of  the  wife,  and  when  the  narrower  construction  so  Angnat  T«nn 
materially  interferes  with  the  probable  views  of  the  testator*  L^ 

But  it  is  contended,  that  the  legal  sense  of  the  terms  of  this  J«^"<» 
contingency  has  already  been  settled  to  be  a  djring  in  the  ^  Btaw^. 
testator's  lifetime.  And  we  are  referred  to  a  series  of  decisions 
upon  bequests  of  personal  prc^rty  as  settling  the  rule  of  con- 
struction applicable  to  such  a  limitation.  It  is  conceded  that 
the  cases  cited  at  the  bar,  and  others  in  the  English  Courts  of 
still  more  modem  date,  have  adopted  and  established  it  as  a 
general  rule  for  expounding  bequests  of  personal  property,  that 
when  the  words  <<  if  he  (the  legatee)  should  die,"  or  the  words 
*'in  case  of  death,''  are  used  by  a  testator,  to  signify  the  event 
on  which  a  limitation  over  is  to  take  effect,  and  those  words 
are  unexplained  by  the  testator,  and  without  qualification,  they 
shall  be  construed  to  import  the  ccMitingency  of  the  death  of 
the  legatee  before  the  testator.  But  this  is  a  rule  for  the  coo- 
struction  of  personal  bequests. 

I  have  seen  no  case  in  which  it  has  been  applied  to  a  de- 
vise of  land;  and  while  the  books  abound  with  examjdes  of 
gifts  of  persmal  property,  which  have  been  settled  by  thai 
rule  of  construction,  not  a  solitary  instance  has  been  produced 
of  a  omilar  decision  in  the  case  of  a  devise  of  real  estate. 

Does  not  this  view  of  the  cases  tend  to  the  conclusiont 
that  the  rule  refers  to  perscmal  bequests  exclusively,  and  is 
inapi^cable  to  devises  of  land  1 

But  it  is  urged,  that  as  the  rule  refers  to  a  question  of  inten- 
tion, the  same  terms  must  be  understood  in  the  same  sense  when 
applied  to  real,  as  when  apfdied  to  personal  property;  and  the 
argument  receives  countenance  firom  the  opinion  of  Lord  Kenyon 
in  the  case  of  Porter  v.  Bradly,  cited  fiom  3  D.  fc  E.  p.  145. 

In  his  comments  in  that  case,  upon  the  words  *' dying  with- 
out issue,"  he  adverts  to  the  distinction  taken  in  Forth  v.  Chap- 
man, between  the  construction  of  that  phrase  when  af^lied  to 
chattels,  and  when  to  freetfold  interests,  and  observes,  that  it 
would  be  very  strange  if  those  words  had  a  different  meaning 
when  api^ied  to  real  estates,  from  what  they  have  when  applied 
to  personal  property ;  he  disapproves  the  distinction,  and  denies 
it  to  be  law. 
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August  Teim      But  these  dicta  being  uncalled  for  by  the  caae  then  before  the 
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, '        court,  they  do  not  cany  with  them  the  force  of  authority. 

JackMip  j^^  notwithstanding  the  weight  of  Lord  Kenyon's  obiter 

StiMkg.  '    opinion,  the  distinction  between  the  legal  sense  of  those  terms,  ac- 
cording to  the  interests  to  which  they  refer,  is  firmly  established. 

The  reason  of  the  distinction  is  found  in  the  difference  be- 
tween the  properties  of  real  and  personal  estate ;  and  an  atten- 
tivo  consideration  of  the  nature  and  properties  of  the  two  species 
of  estates  will  satisfy  us  that  it  rests  upon  solid  grounds.  The 
intention  of  the  testator  in  such  a  Umitation,  whatever  the  estate 
may  be  to  which  it  is  applied,  is  to  provide  for  all  the  issue  of  the 
devisee  as  long  as  he  shall  have  any,  and  after  the  fiEulure  of 
issue,  to  transfer  the  estate  to  the  next  object  of  his  bounty. 
That  purpoee  is  accomplished  in  devises  of  estates  of  inherit- 
ance by  construing  the  words,  **  dying  without  issue"  to  impqrt 
an  indefinite  failure  of  issue,  and  to  create  an  estate  tail  in  the 
immediate  devisee,  with  a  remainder  in  fee  to  the  devisee  in  re- 
mainder. But  a  chattel  cannot  be  entailed ;  and  the  w(^ds  of  the 
devise,  when  chattel  interests  are  the  subjiect  of  them,  must  receive 
a  different  construction,  or  they  will  be  inoperative*  The  inten- 
tion must  in  that  case  bend  to  the  rules  of  law,  in  order  to  pie- 
serve  the  limitation,  and  give  it  effect.  In  a  devise,  therefore,  of 
real  and  personal  estate  to  A.,  and  in  case  of  his  death  with- 
out lawAil  issue  to  &.,  the  words  without  ^<  lawful  issue,"  when 
referred  to  the  inheritance,  would  be  construed  an  indefinite 
fiiilure  of  issue,  and  create  an  estate  tail  in  A.  with  remainder 
in  fee  to  B. ;  but  in  reference  to  the  personal  estate,  they  would 
be  held  to  mean  a  failure  of  issue  at  the  death  of  A«,  and 
vest  in  B.  an  interest  by  way  of  executory  devise. 

In  Forth  v.  Chapman,  (1  Peere,  Wms.  6S3*)  this  distinction 
was  recogttised  and  established.  The  devise  there  was  of 
estates  of  inheritance  and  leasehold  interest  to  two  nephews  of 
the  testator,  with  a  devise  over,  in  the  contingency  of  the  death 
of  either  without  issue  of  his  body :  the  Chanoellor  held  it  a 
valid  limitation ;  ruling,  thai  the  construetioQ  as  to  the  freehold 
estates  should  he  the  dying  of  thenephews  without  issue  general- 
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ly,  by  which  there  raight  be  at  any  iime  a  faflure  of  issue ;  and  Aoguit  T«cm 
with  respebt  to  the  leasehold,  the  same  words  should  be  intended  * 

to  signify  a  dying  without  leaving  issue  at  the  time  of  the  death      J«*«>tt 
and  he  said  that  it  might  be  reasonable  enough  to  take  the  same       ^^^ 
words  as  to  diftrent  estates  in  different  senses.    The  principle 
off  that  case  has  been  uniformly  sanctioned,  and  always  acted 
upon  in  after  times.     Lord  Kenyon  himself  in  GkNMltitle  v. 
Pegden,  2  Term.  Rep.  p.  720.,  assumes  as  the  ground  of  his 
judgment,  that  the  distinction  in  Forth  v.  Chapman  had  re- 
mained unshaken  to  that  time;   yet  that  learned  judge  was 
the  first  to  shake  its  authority.    But  the  dktmn  in  PMer  v. 
Bradley,  which  arraigns  the  distinction  so  fiUly  estabUeihed  by 
the   whole   current  of  prior   decisions  for  upwards   of  sixty 
years  in  the  Englifih  courts  of  law  and  eqi:dty,  has  nty%i  been 
followed  or  recognisedas  law;  and  Lord  EMon,  in  Crookev. 
De  Tandes,  9  Tesey,  p.  197.,  when  that  dkhm  w«ts  died  Mid 
relied  upon,  took  occasion  to  observe,  that  it  went^  in  his  view  of 
it,  to  fiiheJre  settled  rules  to  their  very  fovmdalionB^  and  that  he 
would  not  add  to  its  authority.    Lord  Eldon,  in  the  view  he 
takes  of  the  case  of  Forth  ▼.  Chapnan,  illustralos  itnd  oon«- 
firais  the  distinction  it  establishes,  and  gives  it  the  stuictton  of 
hie  own  authority.    I  have  bestowed  the  more  attentieii  upon 
th^  review  of  these  cases  beeauss  the  principle  WhiiA  pervades 
tlMn,  and  which  supports  the  distinction  between  the  legal 
sense  of  the  words  **  dying  without  lawftd  issue,'*  when  they 
reftr  to  real  estate,  and  the  stgnification  of  them  when  applied 
10  personal  bequests^  has  a  stnmg  bearing  upoti  the  conscruc- 
tion  of  the  words  used  in  the  will  now  under  confioderation. 
The  same  principle  wSl  justify  a  sinular  distinction  in  the  ex- 
posMovi  of  the  words  **in  the  case  of  the  death  of  both"  used 
in  this  will,  and  authorise  us  to  take  them  as  to  diflerent  estates  in 
diflteent  senses.    And  if  it  shall  be  shown,  that  the  words  may 
be  fitly  reforred  to  the  death  ct  the  testator  in  cases  of  be- 
quests of  personal  property,  and  can  be  mi^  properly  referable 
to  some  other  eve»t,  incases  of  devise  of  real  estate,  weshall 
be  at  liberty  to  held  them  to  refer  in  this  case  to  such  other 
event,  and  not  to  the  death  of  the  testator.    Now,  the  great 
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AagiMt  T«im  and  leading  object  of  the  rule  which  restricts  the  cimtingency 

!___  of  the  death  of  the  legatee  to  the  lifetiine  of  the  testator  in 

cases  of  perscmal  bequests,  where  the  time  is  left  indefinite  by 
the  will,  is  the  preservation  of  the  gift  for  the  use  of  the  legatee 
to  whom  it  is  bequeathed.    The  practical  eSect  of  the  limita- 
tion over  on  the  death  of  the  legatee,  if  unrestricted,  would  be  to 
reduce  his  interest  to  a  life  estate,  and  limit  him  to  the  use  or  in- 
terest of  the  property  for  his  own  life  only,  and  to  vest  the 
principal  in  the  legatee  in  remainder ;  and  the  only  rule  of 
construction  by  which  Uiat  consequence  can  be  avoided,  and 
operation  be  at  the  same  time  given  to  the  limitation,  is  to 
restrain  the  contingency  upon  which  it  is  to  arise  to  the  death 
of  the  testator.    On  that  construction  the  testator  is  under- 
stood to  intend  the  bequest  for  the  sole  benefit  of  the  first 
legatee,  and  the  ulterior  limitation  to  the  second  legatee,  as  a 
substitute  for  the  first  legatee  in  case  he  should  be  prevented  by  his 
death  in  the  testator's  lifetime  firom  taking  it  himself.    And 
the  legal  efifect  of  the  rule  will  be  to  render  absolute   the 
right  of  the  first  legatee  to  the  bequest,  if  he  survives  the 
testator,  and  to  leave  to  the  limitation  over  simply  the  opera- 
tion of  preventing  the  lapse  of  the  legacy  by  the  death  of 
the  legatee   in  the  lifetime  of  the  testator.      This  rule    of 
construction  is  evidently  the  child  of  necessity.    It  is  pecu- 
liarly adapted  to  bequests  of  personal  property,  and   as   yet 
has  been  exclusively  applied  to  interests  of  that  nature.    But  to 
bring  this  case  within  the  rule,  supposing  it  to  be  in  any  case 
applicable  to  devises  of  real  estate,  it  must  be  assumed  that  there 
are  no  features  on  the  foce  of  this  wiU,  nor  any  ingredient  in  the 
case  to  indicate  the  intention  of  the  testator ;  for  the  leading 
cases  on  the  subject  all  admit  that  the  rule  is  to  apply  to  such 
cases  alone  ;  and  in  Cambridge  v.  Rous,  (8  Ves.  21.)  where  the 
rule  was  most  distinctly  laid  down,  the  Master  of  the  Rolls  confines 
it  to  cases,  where  the  words  occur  by  themselves,  and  there  is 
nothing  to  ex|dain  them.    And  in  all  the  subsequent  cases  where 
the  rule  is  recognized,  it  is  conceded  as  a  qualification  of  it,  that 
the  intention  of  the  testator,  if  it  can  be  collected  firom  the  whole 
context  of  the  bill,  diall  controul  it,  and  the  words  shall  be  con- 
strued to  import  the  contingency  which  the  testator  appears  to 
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have  contemplated  at  the  time.    It  is  in  cases  only  where  no  Ansiist  Term 

'  ^  1QOQ 

Other  intention  can  be  discovered,  that  the  rule  which  restricts 
the  contingency  to  the  lifetime  of  the  testator,  is  applied.  Is  this  J*«^i^ 
such  a  case?  In  this  case  the  express  devises  to  the  wife  for  her  life  Steang. 
and  to  the  daughters  indicate  a  general  intent  to  make  them  the 
objects  of  the  testator's  bounty ;  and  the  limitations  which  follow 
show  a  particular  intent  to  provide  for  the  ulterior  disposition  <tf  the 
estate  in  the  event  of  the  failure  of  those  primary  devises.  The 
inferences  to  be  drawn  from  these  circumstances,  and  eqiecially. 
from  the  cross  remainders  between  the  daughters,  and  the  con- 
dition annexed  to  the  devise  of  the  fee  to  the  wife,  give  a  charac- 
ter of  its  own  to  this  will,  and  indicate  an  intention  which  ap- 
pears to  me  to  exclude  the  application  of  the  rule  contended 
for,  even  if  it  would  be  otherwise  applicable.  But  without 
dwelling  longer  on  the  point,  it  appears  to  me  decisive  against 
the  applicatimi  of  that  rule  to  the  case,  that  the  efiect  of  it 
would  be  to  carry  the  whde  estate,  in  the  event  of  the  death  of 
the  daughters  in  the  testator's  lifetime  leaving  issue,  to  the 
widow,  to  the  exclusion  of  all  the  grand-children :  and  that,  in 
the  event  of  either  of  the  daughters  surviving  the  testator,  and 
the  subsequent  death  of  such  as  might  survive  him  without  issue, 
the  estate,  if  undisposed  of  by  them,  instead  of  devolving  upon  the 
widow,  the  declared  object  of  the  testator's  preference,  would  de- 
scend to  the  brother,  whom  he  has  shown  a  most  unequivocal  in- 
tention to  exclude. 

But  would  the  probable  intenti<«  of  the  testator  be  better  oon- 
solted  by  extending  the  contingency  to  the  death  (tf  the  wifel 
That  a  hmitatioii  in  fee  to  the  wife,  in  the  event  of  the  death  of 
both  the  children  in  her  lifetime,  would  be  good  by  way  of  exe- 
cutory devise^  cannot  be  denied ;  and  it  is  obvious,  that  the 
ulterior  devise  to  her  would  be  more  beneficial  to  her,  under  that 
constraction,  than  it  would  be  if  the  limitation  was  restrained  to 
the  life  of  the  testator.  But  this  construction,  while  it  produced 
these  effects,  would  be  more  disadvantageous  to  the  daughters^ 
as  it  would  prolong  the  period  during  which  their  estates  would 
be  locked  up  from  alienation,  and  their  issue  continue  subject  to 
be  disinherited  by  their  deaths.    That  exposition  of  the  will, 

vol..  I.  3 
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August  Tenn  therefore,  though  more  favourable  to  the  wife,  is  exposed  to  such 
formidable  objections  as  respects  the  daughters  that  it  can  have 
but  feeble  claims  to  a  preference  over  the  construction  which 
restrains  the  contingency  to  the  death  of  the  testator ;  for  if  the 
principle  is  to  prevail  that  the  limitation  of  the  fee  to  the  wife 
was  upon  the  contingency  of  the  death  of  the  daughters  in  her 
lifetime,  it  would  follow  that  if  one  of  the  daughters  had  inar- 
ried^  and  afterwards  died  in  the  lifetime  of  the  mother  and  sister, 
leaving  lawful  issue,  the  surviving  sister  would  have  taken  the  es- 
tate under  the  Umitation  of  the  will,  to  the  exclusion  of  the  children 
of  the  deceased  ;  and  if  that  surviving  sister  afterwards  died  in 
the  lifetime  of  her  mother  also,  leaving  lawful  issue,  the  mother 
'Vvould  take  the  whole  estate,  to  the  exclusion  of  the  children  of 
both  of  the  daughters ;  and  in  neither  case  would  the  testator's 
daughters  or  their  offspring  ever  derive  any  benefit  from  his  es- 
tate, but  the  whole  interest  would  vest  in  the  widow  for  her  life 
until  the  death  of  the  longest  liver  of  the  two  daughters,  and 
upon  that  event,  in  fee. 

Can  it  be  believed,  that  the  testator  seriously  intended  thus  to 
cripple  the  devise  to  his  children,  or  that  it  was  his  will  in  any 
case  to  exclude  the  issue  of  that  one  of  his  daughters  who  should 
happen  to  die  in  the  lifetime  of  the  other,  from  the  [Mirent's  share 
of  the  estate,  in  favor  of  his  surviving  daughter,  or  to  disinherit  the 
children  of  both  his  daughters  for  the  benefit  of  his  widow  1  He 
has  intimated  no  such  intention  in  his  will ;  on  the  contrary,  he 
has  vested  in  his  wife  an  estate  for  her  life,  and  expressly  devised 
the  remainder  to  his  two  daughters  in  fee-simple.  These  were 
the  two  prominent  and  primary  dispositions  of  the  estate  on  the 
tnind  of  the  testator  at  the  time  he  framed  his  will.  The  limita- 
tions over,  which  follow  them,  were  added  to  provide  for  contin- 
gencies which  the  testator  anticipated  as  possible  to  happen  ;  in 
which  the  leading  devises  could  not  take  effect  according  to  his 
declared  intention.  They  carry  with  them  internal  evidence,  that 
they  were  not  regarded,  or  designed  as  principal  devises  of  the 
estate  which  were  expected  to  vest  in  possession,  but  as  contin- 
gent devises  over,  that  might,  in  certain  events,  take  place.  To 
construe  the  devise  to  the  daughters,  a  contmgent  estate  to  take 
effect  in  the  contingency  of  outlivinji^  the  mother,  but  to  fail 
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in  the  event  of  iheir  death  in  her  lifetime,  would  be,  to  transpoip  Augnat  Te^i 

1828. 

the  order  of  the  diqxisitioas  made  by  the  testator,  and  to  convert 
the  subordinate  and  contingent  limitatic^i  over  to  the  wife  into 
the  principal  and  primary  devise.  And  the  legal  effect  of  it 
would  be  to  vest  the  remainder  in  fee  in  the  wife  immediately  on 
the  death  of  the  testator,  subject  to  be  displaced  by  the  con<- 
tiogent  fee  to  the  daughters,  in  case  either  of  theia  should 
sunrive  the  wife,  and  such  was  urged  on  the  argument  as 
the  true  ccnistruction  W  the  will.  It  was  contended,  that  the 
devise  of  the  estate  was  to  the  wife  for  her  life,  with  remainder 
to  her  in  fee,  unless  the  children,  or  one  of  them,  should 
survive  her ;  and  in  that  event,  upon  her  death,  to  the  children, 
or  the  survivor  of  them,  in  fee.  But  is  that  construction  in  con- 
formity with  either  the  letter  or  the  spirit  of  the  devise?  In 
terms^  the  devise  is  to  the  wife  for  life,  and  after  her  death,  to  the 
children  in  fee;  and  the  sense  and  spirit  of  that  devise  assuredly 
must  be  to  give  the  estate  to  the  wife  for  her  life  only,  with  a 
vested  remainder  in  fee  to  the  children ;  and  in  the  event  con- 
templated by  the  testator  as  possiUe  to  happen,  but  in  that 
event  only,  to  limit  or  devise  over  to  the  wife  the  inheritance 
primarily  intended  for  the  children. 

From  this  view  of  the  subject,  it  is  obvious,  that  whether  the 
contingency  on  which  the  contingent  limitation  of  the  fee  to  the 
wife  is  to  take  eflfect,  be  restrained  to  the  lifetime  of  the  testator, 
or  extended  to  the  time  of  the  death  of  his  widow,  the  intention 
of  the  testator  must,  in  certain  events,  be  disappointed,  and  his 
bounty  turned  from  the  channels  in  which  it  was  destined  by  him 
to  flow,  to  a  direction  he  meant  it  should  never  take.  No  con- 
struction involving  such  consequences  can  be  saUsfactory ;  and 
it  remains  to  inquire  whether  the  language  of  the  testate^:,  and 
the  rules  of  law  will  not  admit  of  an  interpretation  more  con- 
formsible  to  his  probable  intention. 

The  contingency  is  loosely  expressed,  and  its  meaning  obscure; 
but  looking  at  the  whole  context  of  the  will,  and  considering  it 
in  connection  with  the  state  of  the  testator's  family  at  the  time, 
as  disclosed  in  the  case,  the  probable  intention  of  it  was  to  give 
the  estate,  after  the  death  of  the  widow,  to  the  children  and 
iheir  issue ;  and  to  provide  for  the  event  of  the  death  of  one  of 
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Aogost  Term  the  children,  without  issue  in  the  lifetime  of  the  other,  by  the 
*^^'  limitation  of  cross  remainders  between  them ;  and  further  to 
provide  for  the  case  of  the  death  of  both  the  children  without 
issue  by  a  limitation  of  the  estate  to  the  widow,  in  exclusion  of 
the  brother  and  collateral  heir  of  the  testator.  On  that  scheme 
every  part  of  the  will  would  have  a  substantial  and  efficient  ope- 
ration, and  an  effectual  disposition  be  made  of  the  whole  estate, 
without  materially  infringing  the  testator's  intention  in  any  con- 
ceivable turn  of  events.  Thus  the  widow  would  hold  for  her 
life,  and  upon  her  death  the  daughters,  if  living,  would  come  into 
possession  of  the  estate ;  or  if  either  of  them  should  die  before 
the  widow,  her  issue  would  represent  her,  and  take  her  share  of 
the  estate.  And  in  default  of  issue,  her  share  would  devolve 
upon  the  surviving  sister ;  and  in  the  event  of  the  death  of  both 
the  daughters  without  issue,  the  esiate  would  vest  in  the  widow, 
and  her  life  estate  be  merged  in  the  inheritance.  To  the 
objection  that  an  ulterior  limitation  of  the  fee  to  the  wife,  after 
a  devise  to  the  daughters  in  fee  is  forbidden  by  the  policy  of  the 
law,  we  answer  that  the  difficulty  is  obviated  by  construing  the 
devises  of  the  will  to  create  estates  tail  in  the  daughters  with 
cross  remainders  between  them,  and  an  ulterior  limitation  upon 
the  termination  of  these  estates,  to  the  wife  and  her  heirs  in  fee. 
But,  whether,  the  limitation  to  the  surviving  daughter  and  to  the 
wife  are  by  the  rules  of  law  to  be  construed  as  remainders,  or 
as  executory  devises,  the  intention  we  impute  to  the  testator, 
upon  this  scheme  for  the  settlement  of  his  estate  would  be  the 
same,  and  would  be  carried  into  effect  to  the  extent  that  the 
principles  of  law  would  permit.  Nor  would  that  system  be  ma- 
terially deranged  by  the  death  of  the  daughters  leaving  issue  in 
the  lifetime  of  the  testator,  for  the  daughters  not  dying  without 
issue,  the  devise  over  to  the  wife  could  not  take  effect,  and  the 
estate  admitting  it  to  lapse,  would  descend  to  the  lawful  issue  of 
the  daughters,  as  the  heirs  at  law  of  the  testator.  It  is  true,  how- 
ever, that  if  one  of  the  daughters  happened  to  die  in  the  lifetime  of 
the  testator,  leaving  issue,  and  the  other  daughter  to  survive  hini, 
the  lapse  of  the  devise  to  the  daughter  so  dyuig,  admitting  it  to 
lapFe,  might  produce  a  partial  disappointment  of  the  testator's  in- 
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toitioD,  by  divesting  a  portioii  of  Uie  deceased  daught^s  share  Aoguat  T 

of  the  estate  firom  her  own  offspring  to  her  surviving  sister,  when  ...; 1 

the  testator  upon  the  system  we  ascribe  to  him  must  have  intend- 
ed the  lawful  issue  of  each  daughter,  in  case  of  such  daughter's 
death,  leaving  issue,  to  be  the  sole  inheritors  ctihe  parent's  sbaie. 
But  the  construction  to  which  we  incline,  though  in  that  turn 
of  events  it  might  partislly  fail,  would  approach  much  nearer  to 
the  accomplishment  of  the  views  of  the  testator,  as  we  understand 
them,  than  any  other  exposition  of  the  will  to  which  our  attention 
has  been  called,  and  it  is  therefore  to  be  preferred.  But  toeflect 
those  objects,  the  will  must  be  so  construed  as  to  restrict  the  hmi^ 
tation  to  the  death  of  the  daughters  without  lavdul  issue ;  and 
if  that  can  be  taken  as  the  ccmtingency  upon  which  the  limita- 
tkMds  are  to  arise,  all  difficulty  will  disappear. 

Are  we  at  liberty,  then,  to  adopt  that  construction  of  the  will  1 
The  objection  is,  that  we  are  obliged  to  supply  the  words  ^  with- 
out issue"  by  intendment;  audit  is  urged  that  by  such  a  con- 
struction we  should  express  for  the  testator  an  intention  which 
he  may  have  had,  but  which  he  has  not  himself  expiressed ;  and 
which,  it  may  be  contended,  would  transcend  the  power  of  the 
court  I  folly  appreciate  the  wisdom  and  binding  authority  of 
the  maxim,  that  it  is  the  province  of  courts  to  expound  the  will 
which  the  testator  makes,  and  not  to  make  one  for  him. '  But 
whenever  a  testator  expresses  himself  so  obscurely,  or  employs 
languageof  such  doubtfol  import,  as  to  leave  his  meaning  un- 
certain, courts  are  driven  to  the  necessity  of  deciding  upon  his 
probable  intention,  and  of  expounding  his  will  accordiDg  to  the 
best  lights  in  their  power.  The  question  in  such  cases  is  al- 
ways a  questioQ  of  intent,  and  it  not  unfreqtiently  happens, 
that  to  give  eflect  to  the  words  which  the  testator  employs  in 
the  sense  that  he  is  supposed  to  have  used  them,  other 
woidsmust  be  understood  to  describe  and  express  the  disposi- 
tion he  is  held  to  make  of  the  estate.  Thus  in  the  fiumUar  in- 
stance of  the  devise  to  the  heiis  at  law  after  the  death  of  the 
wife,  a  gift  to  the  wife  for  her  life  arises  by  implication,  and 
is  engrafted  upcm  the  estate  which  the  testaU^  has  created. 
So  in  a  devise  to  A.  and  his  heir,  with  a  remainder  over  to  a  col- 
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August  Tom  lateral  heir  of  A.,  the  word  heirs  will  be  construed  to  mean  "hcire 
^^^^'  of  the  body"  without  the  additicm  of  these  words  in  the  will,  and 
Hie  estnie  of  die  first  devisee  will  be  reduced  from  a  fee-simple  to 
an  estate  tail.  And  in  the  case  now  under  consideratioD,  al) 
agree  in  this,  that  to  reconcile  the  ulterior  limitation  of  the  inherit- 
ance to  the  wife  with  the  previous  devise  of  the  fee  to  thedaughteis, 
the  event  of  the  death  of  the  daughters  on  which  the  limitation 
over  is  to  arise,  must  be  taken  with  some  qualification^  iM^d  un- 
derstood in  a  restricted  sense.  And  if  the  objectioB  to'^iualify  the 
event  of  deatbf  by  c<Histruing  it4o  mean  a  dying  without  issue  is 
to  prevail)  because  other  words  than  thoae  that  are  used  must 
:be  understoodt  how  can  it  be  admissible  to  restrain  the  event  to 
tbe  lifetime  of  either  the  testator  or  his  widow,  when  no  words 
implying  any  such  restriction  are  to  be  found  in  the  will  1  The 
true  rule  is,  that  the  probable  intention  of  the  testator  must  be 
colleoted  from  tiie  whole  context  of  the  will,  according  to  tl^ 
judgment  of  the  court  which  is  to  expound  it ;  and  then  the 
aeceasary  words  to  express  that  intention  must  be  understood  and 
supi^ied  by  intendment. 

iNow,  in  tbe  w|U  before  us,  the  two  inunediato  and  principid 
devises  of  the  estate  to  the  wife  for  life,  and  of  the  remainder  to  the 
dawghteiB  in  fee,  are  clear  and  simple,  and  perfectly  intelligible ; 
and  of  themselves,  if  they  stood  alone,  would  dispose  of  the  whole 
intorest  of  the  testator  in  the  estate :  and  the  limitations  to  the  sur- 
viving daughter,  and  to  the  wife,  when  ihe  evente  on  which  they 
are  to  arise,  are  ascertained  and  settled,  become  equally  intel- 
ligible* The  whole  doubt  rests  upon  the  contingency  upon  which 
those  limitations  over  were  intended  by  the  testator  to  take  effect 
In  resolving  this  doubt,  the  court  are  to  preserve  the  iatereste 
created  by  the  expcess  devises  of  the  testator  to  his  wife  and  chil- 
dren, a^  far  as  theii  preservation  is  allowed  by  the  rules  of  law, 
and  may  be  eflected  without  destroying  the  ulterior  limitations. 
The  legal  import  of  the  devise  to  the  daughters  is  a  gift  to  them 
and  their  heirs.  By  the  terms  of  the  first  limitation  over,  as  express- 
ed in  the  will,  if  one  died,  the  estete  was  to  go  to  the  survivor. 
To  reconcile  this  limitation  with  ihe  devise,  the  e  Vjsnt  of  the  death 
of  the  daughter  must  be  understood  with  scmie  qualificalioD ; 
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ance  the  limitatioQ,  if  up«>n  tlie  event  of  death  sieoply,  which  Aocuat  Tem 
WHS  sure  to  happen,  would  turn  the  previous  estate  in  fee  into 
an  estate  for  life.  Why,  then,  may  it  not  be  assumed  as  the 
probable  intention  of  the  testator,  to  limit  over  the  estate  upon 
the  death  of  the  daughter  without  lawful  issue  1  The  terms  must 
be  construed,  either  as  a  dying  without  issue,  or  as  a  dying  with* 
in  some  limited  time;  and  the  qualiflcatkm  of  the  word 
"dying,**  by  the  words  ** without  issue"  is  not  greater  than  the 
restriction  of  the  term  by  the  woids  **in  my  lifetime,'*  or  the  words 
"  in  the  lifetime  of  ray  wife  **.  In  each  qualification  the  death 
of  the  daughters  is  preserved  as  the  event  on  which  the  limita- 
tion is  to  take  efiect ;  the  only  difference  is,  that  on  the  one  con- 
struction^  the  death  is  to  happen  within  a  limited  period,  and 
on  the  other^  it  is  to  take  place  under  the  special  circum- 
Mance  of  a  fkilure  of  issue ;  on  principle,  that  construction  is 
to  be  preferred  which  best  comports  with  the  previous  devise. 
We  have  already  seen,  that  by  simply  restricting  the  limitation 
to  the  death  of  the  daughters  in  the  lifetime  of  either  the  widow 
or  the  testator,  the  issue  of  the  daughter,  in  the  event  of  the 
death  of  the  parent  before  the  testator,  or  the  widow,  as  the  case 
might  be,  would  be  deprived  of  the  inheritance ;  and  the  whole 
estate  woidd  vest,  either  in  the  surviving  sister  or  in  the  widow 
of  the  testator,  according  to  the  state  of  things  at  the  time  of 
the  death  of  the  parent.  But  by  restraining  the  limitation  to 
the  death  of  the  devisee  without  issue,  the  interests  of  the  daugh- 
ters and  their  issue  to  the  extent  that  the  rules  of  law  will  per- 
mit, are  protected  and  preserved,  and  the  devise  to  the  daughters 
at  the  utmost,  wotiU  be  no  oihertrise  impaired  than  by  reducing  it 
from  a  fee-simple  to  a  fee-tail. 

This  comparative  view  of  the  legal  effect  of  the  two  rules  of 
construction  appears  to  me  decisive  in  favor  of  that  which  re- 
strains the  death  of  the  daughters  to  a  dying  without  issue,  in  pre- 
ference to  that  which  restricts  the  death  to  the  lifetime  of  either 
the  testator  or  the  widow.  But  the  construction  which  adopts  the 
restriction  of  time  to  qualify  the  limitation  is  beset  with  other 
diflfcuhies,  which  are  obviated  by  qualifying  the  event  of 
death  by  the  ftiltire  of  issue.  Thus  the  contingency  of  the  death 
of  one  of  the  daughters  in  the  lifetime  of  the  other,  is  left  at  large 
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AiMiDst  T«nB  by  the  will,  and  its  natural  limit  would  be  the  idnt  Uvea  of  the 

, '        daughters ;  but  by  restricting  the  contingency  of  the  death  of 

those  devisees  to  the  lifetime  of  the  widow,  to  whom  the  fee  is 
in  that  event  limited  over,  the  survivorship  between  the  daugh- 
ters must  have  the  same  limitation ;  and  the  consequence  would 
be,  that  on  the  death  of  the  wife,  the  whole  limitation  would 
cease,  and  the  estate  of  each  daughter  become  absolute,  not- 
withstanding the  subsequent  death  of  one  without  issue,  and 
the  survivorship  of  the  other.  Again,  the  limitation  over,  of  the 
inheritance  to  the  wife  was  obviously  meant  to  vest  in  h6r 
the  absolute  fee,  and  to  exclude  the  lessor  of  the  plaintiff  from 
the  inheritance.  But  if  the  event  on  which  the  limitation  of 
the  fee  to  her  is  to  take  effect  should  be  construed  to  be  the 
death  of  both  the  daughters  in  her  lifetime,  it  is  obvious  that  her 
death  in  the  lifetime  of  either  must  defeat  the  limitation  to 
her,  and  let  in  the  brother  as  the  heir  to  the  daughters  in 
case  of  their  death,  seised  of  the  inheritanoe,  intestate  and  with* 
out  issue.  Besides,  upon  that  construction  of  the  will,  the  limi- 
tations over,  would  be  executory  devise^  and  it  may  admit  of 
a  serious  question,  whether  a  limitation  to  the  widow  after 
an  estate  in  fee  to  the  daughters^  with  cross  remainders  by 
way  of  executory  devises  would  not  be  void  astoo  remote,  un- 
less the  limitation  was  to  her  for  life.  But  it  could  not  be  a 
limitation  to  her  for  life,  for  she  had  an  estate  for  life  by  express 
devise,  and  a  further  devise  for  life  on  anew  contingency  would 
not  enlarge  her  interest.  The  intention  must  have  been  to 
give  her  the  inheritance,  upon  the  happening  of  the  event  which 
was  to  determine  the  estates  of  the  daughters  ;  and  the 
c<mdition  annexed  to  the  estate,  which  was  in  that  event 
to  accrue  to  her,  that  she  should  pay  one  shilling  to  the 
brother  of  the  testator,  if  demanded,  conclusively  shows  that 
she  was  to  take  the  fee.  These  considerations  lead  irre- 
sistaUy  to  the  conclusion,  that  the  testator  could  not  have 
contemplated  the  death  of  his  daughters  at  any  particular  period 
of  time,  as  the  contingency  upon  which  the  estate  devised  to 
them  was  to  go  to  his  widow,  but  that  he  must  h^ve  had  in 
view  the  death  of  both  without  issue ;  in  which  case,  unless 
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scHue  provision  had  been  made  by  his  v^iH  to  prevenl  it,  the  Avgnst  T«tt 
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estate  would  descend  to  his  brother ;  and  the  condition  of  the 
payment  of  the  trifling  legacy  to  the  brother  by  the  wife,  in  the  Jtckson 
event  of  her  accession  to  the  inheritance,  corroborates  that  con-  Strang. 
elusion ;  for  the  only  reason  that  can  be  assigned  for  that  con- 
£ti<xi  is  the  vulgar  notion  that  a  legacy  to  the  heir  at  kiw  is 
essential  to  the  validity  of  a  devise  which  cuts  him  off  from  the 
inheritance.  But  the  testator  must  have  known  that  he  would 
not  be  the  heir  at  law,  unless  the  daughters  both  died  without 
issue ;  and  consequently,  the  circumstance  of  his  annexing  that 
condition  to  the  devise  of  the  inheritance  to  his  wife,  in  case  of 
the  death  of  his  daughters  shows,  that  the  death  of  the  daughters 
without  issue,  and  the  consequent  accession  of  the  brother  as 
heir  at  law,  was  the  event  in  his  contemplation  at  the  time, 
and  intended  by  him  as  the  contingency  upon  which  the  limita- 
tion to  the  wife  was  to  take  eflfect.  If,  then,  this  intention  is 
thus  clearly  discovemble  from  the  will  itself,  taken  in  connection 
with  the  state  of  the  fiimily  of  the  testator  as  disclosed  in  Che 
case,  and  if  that  intention  is  in  itself  so  juM  and  reasonable,  it 
would  be  greatly  to  be  lamented,  if  the  will  could  not  be  so  con- 
strued as  to  give  it  that  effect,  especially  as  any  other  construction 
is  seen  to  produce  results  which  the  testator  could  not  have  intend- 
ed. My  own  reflections  have  satisfied  me,  that  we  shall  contra- 
vene no  principle  of  law,  and  violate  no  rule  of  construction  by 
the  exposition  of  the  will  to  which  I  incline,  and  the  authorities 
which  bear  upon  the  point  appear  to  me  to  authorise  that  con- 
struction. 

In  the  case  of  M'Clintick  and  others  v.  Manus  [4  Munfcrdy  S28.] 
iRrherethelhnitation  was  upon  the  contingency  that  the  devisee 
should  die,  the  Supreme  Court  of  Appeals  of  the  State  of  Virginia 
determined  that  the  event  contemplated  was  a  dying  without  issue, 
which  created  an  estate  tail  in  the  devisee.  In  that  case  the 
testator,  among  other  bequests  and  devises,  devised  to  each  of  his 
BOOB  a  tract  of  land,  which  were  held  to  be  devises  in  fee,  and  to 
each  of  bis  daughters  a  pecuniary  legacy,  and  the  will  contained 
a  limitation  to  the  following  effect : ''  If  it  should  please  God,  that 

TOL.  I.  4  . 
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Aogust  Teim  any  of  my  sons  should  die,  their  part  or  parts  to  he  equally  divided 
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among  the  rest  of  their  brothers ;  and  likewise  with  my  daughters 
Jackson  -^  ^^^^^  ^^^  should  die.''  One  of  the  sons  died  under  age,  intestate 
^If"^'  ^  and  without  issue,  and  the  court  was  of  opinion  that  the  event  con- 
templated for  the  limitation  to  take  effect,  was  not  a  dying  merely, 
because  that  is  a  certain,  and  not  a  contingent  event ;  nor  was  it  a 
dying  without  heirs,  for  that  could  never  happen  so  long  as  any  of 
the  devisees  over,  or  their  issue,  were  living.  That  the  event  con- 
templated, therefore,  was  a  dying  without  issue,  which  created  an 
estate  tail  in  the  first  devisee,  and  being  enlarged  by  statute  into 
a  fee,  enured  to  the  female  appellants  as  a  part  of  the  heirs  of  the 
deceased  son.  It  was  contended  in  that  case,  as  in  this,  that  the 
limitation  to  the  rest  of  the  brothers  operated  by  way  of  executory 
devise,  on  the  principle  of  being  a  contingency  to  happen  in  the 
compass  of  the  lives  of  the  brothers.  But  the  court  held,  that  the 
limitation  over  to  the  brothers  was  not  good  by  way  of  executory 
devise  on  that  principle,  because  the  last  clause  of  the  will  enlarged 
the  devise  to  the  sons  into  estates  in  fee ;  and  the  limitation  over, 
consequently,  was  to  the  brothers  and  their  heirs. 

The  principle  of  the  case  of  M^Clintick  v.  Manus,  is  sanctioned 
by  the  decision  in  the,  case  of  Spalding  v.  Spalding,  Cro. 
Ch.  185.  In  that  case  the  testator  devised  the  land  in  question  to 
John,  his  eldest  son,  and  the  heirs  of  his  body  after  the  death  of 
Alice,  the  devisee's  wife ;  and  if  John  died,  living  Alice,  that 
William,  another  son  of  the  devisee,  should  be  bis  heir.  John  died 
leaving  issue  a  sop,  in  the  lifetime  of  Alice,  the  widow;  then  Alice 
died,  and  William  entered  upon  tbesonof  John  ;  and  the  question 
was  whether  his  entry  was  congeable  ]  It  was  urged  by  William, 
the  ulterior  devisee,  that  as  John,  the  first  devisee,  had  died  in 
the  lifetime  of  Alice,  the  contingency  had  happened  upon  wldcii 
the  limitation  to  him  was  to  take  effect.  But  it  was  adjudged 
by  all  the  court,  upon  the  whole  context  of  the  will,  that  it  was 
to  be  construed  according  to  the  intent  of  the  party,  and  tliat 
the  construction  should  be,  that  if  John  die  without  issue,  li\iiig 
Alice^  then  William,  the  younger  son  should  have  the  estate ; 
and  that  the  testator  having  limited  it  first  to  John  and  the  heirs 
of  his  body,  it  should  not  l)e  construed  that  if  John  died,  living 
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Alice,  that  WilUam  should  be  hk  heir,  John  having  issue,  and  Angiut  Tenn 
thereby  to  disinherit  the  heirs  of  John's  body.  It  is  true,  that  refer-  ^^^•«' 
ence  was  had  to  the  deviseain  the  same  will  to  the  oth^r  children, 
and  a  general  devise  over  of  the  whole  estate,  in  case  of  the  death 
of  all  the  children  without  lawful  issue,  as  manifesting  the  in- 
tention of  the  testator.  But  the  material  words  **  without  issue,*' 
which  determined  the  character  of  those  limitations,  did  not  ap- 
pear in  the  limitation  over  of  the  estate  devised  to  John  in  the 
contingency  of  lus  death  in  the  lifetime  of  AUce.  And  the  court 
supplied  those  words,  as  necessary  to  express  the  probable  in- 
tentkm  of  the  testator  because  the  issue  of  the  devisee  must 
othervrise  have  been  disinherited,  which  could  not  be  the  in- 
tention of  a  testator,  who  first  devised  the  estate  to  John  and 
the  heirs  of  his  body.  This  rule  of  construction  has  been  re- 
peatedly recognised  and  confiimed.  Thus,  in  the  case  of  King  v. 
Mellen,  (Fenirisy  225.)  Chief  Justice  Hale,  who  pronounced  an 
able  opinion,  which,  though  then  overruled  by  his  associates,  ulti- 
mately prevailed,  refers  to  Spalding's  case  with  approbation,  and 
observes,  that  it  was  strongly  urged  in  that  case,  that  the  estate  of 
the  first  son  should  cease,  for  being  said,  if  he  died,  living  the  wife, 
this  was  a  correction  of  what  went  before.  But  it  was  ruled  by  all 
the  court  that  it  was  an  absolute  estate  tail  in  the  son,  as  if  the 
words  had  been,  if  he  died  without  issue,  living  the  wife,  be- 
cause the  testator  could  not  be  thought  to  intend  to  prefer  the 
younger  brother  to  the  issue  of  the  eldest.  This  comment  by 
so  able  a  jurist  sufficiently  illustrates  the  principle  of  the  deci- 
sion, apd  sanctions  its  authority. 

So  in  the  case  of  Kentick  v.  JV*etomctfi,  where  the  sum  of 
£200  was  by  articles  before  marriage  agreed  to  be  laid  out 
in  land  to  be  settled  on  husband  and  wife  for  life,  remainder 
to  the  heirs  of  their  bodies,  remainder  to  the  husband  in  fee ; 
but  if  no  settlement  made  during  the  joint  lives,  then  the 
£200  to  be  to  the  sole  use  of  the  wife,  if  living ;  but  if  she 
should  die  before  her  husband,  then  the  £200  to  go  to  her 
brother  and  sister.  She  died  before  her  husband,  leaving  issue  of 
the  marriage,  a  daughter.  The  question  was,  whether  the 
£200  should  go  to  the  wife's  brother  apd  sister,  or  to  her 
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August  Terar  daughter.  According  to  the  letter  of  the  articles  it  would  go  to 
^^^'  the  brother  and  sister ;  but  the  court  decreed  it  to  the  daughter, 
for  that  the  intent  of  the  articles  was  to  provide  for  the  wife  and 
the  issue  of  the  marriage,  and  not  for  the  brother  and  sister  of 
the  wife.  It  was  observed,  that  it  could  not  be  intended  that 
the  wife  ever  thought  of  preferring  her  brother  and  sister  over 
her  own  child;  and  though  the  words  were,  if  the  wife  should 
die,  Uving  the  husband,  then  the  jC200  to  go  to  the  wife's 
brother  and  sister,  yet  they  must  be  construed  to  mean,  if  the 
wife  should  die  without  issue.  In  that  case  reference  was 
made  to  the  case  of  Spalding  v.  Spalding,  as  a  case  in  which 
the  court,  to  effectuate  the  intention  of  the  testator,  had 
supplied  the  words  **  without  issue,**  because  it  could  not  be  in- 
tended that  the  testator  would  prefer  the  second  son  before  Che 
issue  of  the  eldest. 

These  cases  show  that  courts,  in  expounding  devises  of  real 
estate,  proceed  upon  the  principle  that  when  there  is  an  expresa 
devise  in  fee,  or  in  tail,  the  issue  of  the  devisee  shall  not  be  dis- 
inherited by  a  limitation  over,  purporting  in  its  terms  to  be  upon 
the  death  generally  of  the  devisee.  But  such  limitation,  to  pre- 
serve the  inheritance  for  the  issue,  shall  be  construed  to  be 
upon  the  contingency  of  the  death  of  the  first  devisee  without 
issue. 

Why  is  not  this  court  at  liberty  to  apply  that  rule  to  the  con- 
struction of  this  wiin  The  facts  clearly  bring  the  case  within 
the  principle ;  and  the  reasons  given  for  the  rule  in  other  cases 
apply  in  their  full  force  to  this.  For  this  testator  first  devised 
the  estate  to  his  two  daughtes  in  fee-simple,  after  the  death  of 
his  wife ;  and  it  is  most  improbable  that  he  should  intend  by  the 
devise  over  of  the  inheritance  to  the  wife,  upon  the  death  of  the 
daughters,  to  disinherit  the  issue  of  the  daughters  for  whom  the 
first  devise  of  the  fee  would  otherwise  provide.  And  if  in  the 
case  of  Spalding  v.  Spalding,  where  the  limitation  over  was  to  a 
younger  brother,  upon  the  event  of  the  death  of  the  son  to  whom 
an  estate  tail  had  been  expressly  devised,  in  the  lifetime  of  the 
widow,  the  court  were  at  liberty  to  construe  the  contingency  to 
be  the  death  of  the  son  without  ipsuc,  because  the  issue  of  the 
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son  would  otherwise  be  disinherited  contrary  to  the  intention  of  Ammst  Tdrm 
the  testator.  It  cannot  surely  be  going  too  far  in  this  case,  where 
the  limitation  over  of  the  inheritance  is  to  the  testator's  ^fe,  to 
whom  an  estate  for  life  in  the  land  had  already  been  devised, 
upon  the  event  of  the  death  of  the  testator's  children,  to  whom 
an  estate  in  fee  had  been  previously  given,  to  constnie  the  con* 
tingency  contemplated  by  the  testator,  to  be  the  death  of  the 
daughters  without  issue  ;  since,  upon  either  of   the  other  con- 
structions sought  to  be  put  upon  the  will,  the  is^e  of  both  the 
daoghters,  in  the  event  of  their  death  in  the  lifetime,  in  the  one 
case,  of  the  testator,  and  in  the  other,  of  the  widow,  must  be  dis* 
inherited.    But  it  is  contended,  that  if  the  limitations  are  upon 
the  contingency  of  the  death  of  the  daughters  without  issue,  the 
coDseqaence  will  be,  that   the    first   limitation   between  the 
daughters^  being  a  devise  of  the  property  in  case  of  the  death  of 
one  of  them  without  issue,  to  the  other,  must  upon  the  authority 
of  the  case  of  Jackson  v.  Anderson,  [16  Johns.  Rep.  38S.]  be 
construed  to  depend  upon  the  contingency  of  the  death  of  her 
who  should  first  die  without  lawful  issue,  living  at  the  time  of 
her  death,  and  that  the  devise  over  upon  that  event  was  a  limi- 
tation over  as  an  executory  devise  to  the  survivor,  and  that  the 
ulterior  devise  to  the  wife  would  be  too  remote  to  be  valid. 
The  case  of  Jackson  v.  Anderson  arose  upon  the  will  of  Medcef 
Eden,  by  which  will  the  testator  devised  certain  real  estate  to  his 
son  Joseph,  his  heirs  and  assigns,  and  other  real  estate  to  his  son 
Medcef,  his  heirs  and  assigns,  and  declared  that  it  was  his  will, 
that  if  either  of  his  said  sons  should  depart  this  life  without  law- 
ful issue,  his  share  or  part  should  go  to  the  survivor,  and  in  case 
of  both  their  deaths  without  lawful  issue,  then  he  gave  all  the 
property  to  his  brother  John  Eden,  and  his  sister  Hannah  Johnson 
and  their  heirs.     Both  sons  survived  the  testator,  and  Joseph 
afterwards  died  without  issue,  in  the  lifetime  of  Medcef,  and 
the  suit  was  brought  by  Medeef  for  premises  devised  to  Joseph, 
against  the  purchaser  under  a  judgment  against  Joseph.     The 
question  was,  whether  the  devises  to  the  sons,  with  the  limita- 
tions over,  created  estates  tail  in  the  devisees,  with  cross  re- 
mainders, or  whether  Joseph  took  an  eMate  in  fee,  with  a  limit  a- 
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August  Tenn  lion  Over,  by  way  of  executory  devise  to  Medcef.  And  it  was 
*^^'  decided,  that  the  devise  to  Joseph,  with  the  limitaUoD  over  to 
Medcel^  did  not  create  an  estate  tail  in  Joseph,  but  that  the  de- 
vise over,  upon  the  event  of  his  dying  without  issue,  was  a 
limitation  by  way  of  executory  devise  to  Medcef  the  survivor. 
In  the  decision  of  that  case,  great  stress  was  laid  upon  the  ex- 
press limitation  to  the  survivor  of  the  two  sons  of  the  testator. 

And  the  court  in  the  subsequent  case  of  Lion  v.  Burtis,  which 
arose  upon  thj^  other  branch  of  the  limitation  in  the  same  will, 
in  substance  declared  the  general  rule  to  be  that  a  limitation  of 
real  estate,  on  a  dying  without  lawful  issue,  where  there  are  no 
other  words  restrictive  of  the  operation  of  those  terms,  b  to  be 
construed  an  indefinite  failure  of  issue,  and  creates  an  estate  tail 
in  the  first  taker.  The  decision  in  Jackson  v.  Anderson  is  an 
exception  to  the  rule,  and  rests  in  a  great  degree  upon  the  force 
of  the  term  survivor,  which  was  held  to  denote  an  intention  of 
the  testator  to  limit  the  failure  of  issue  to  a  life  in  being. 

The  case  of  Lion  v.  Burtis,  [20  Jokn$.  R.  483.]  arose  upon 
the  death  of  Medcef  Eden,  the  surviving  son  of  the  testator 
without  issue,  and  involved  the  consideration  o(  the  nature,  and 
extent  of  the  estate  of  Medcef  at  the  tvne  of  his  death ;  and 
the  legal  operation  of  the  limitation  over  to  the  testator's  brother 
and  sister,  which  then  for  the  first  time  came  under  judicial  re- 
view. And  it  was  adjudged  that  Medcef,  upon  the  death  of  his 
'  brother  Joseph,  became  seised  of  the  estate  in  fee  tail,  with  a 
remainder  in  fee-simple,  to  the  brother  and  sister  of  the  testator, 
and  the  judgment  of  the  Supreme  Court  was  affirmed,  in  error. 
One  ground  of  the  decision  was,  that  the  executory  devise  which 
had  been  adjudged  by  the  prior  decision  to  have  subsbted  be- 
tween Joseph  and  Medcef,  ceased  upon  the  death  of  Joseph, 
because  the  estate  then  vested  in  possession  in  Medce£  But 
stress  was  also  laid  upon  the  difference  in  the  phraseology  of  the 
limitations  to  the  survivor  of  the  sons,  and  to  the  brother  and 
sister  of  the  testator.  Thus,  it  was  observed  by  the  Chief  Justice, 
in  giving  the  opinion  of  the  Supreme  Court,  that  the  devise  over 
to  the  brother  and  sister  omitted  tjiie  word  survivor,  which  was 
considered  very  significant  and  important  in  showing  the  intent 
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of  the  testator,  when  he  gave  the  estate  to  his  surviving  son,  August  Tonn 

in  caae  the  other  died  without  lawful  issue.     And  the  Chan- ! — 

cellor,  in    his  opinion,  in  the  court  for  the  correction  of  er-  ^^ 

TOTS,  observes,  that  the  use  of  the  word  survivor  in  the  ^  ^^[^ 
first  linutation,  and  the  absence  of  that  term,  or  any  words  of 
similar  import  in  the  last,  formed  a  strong  distinction  between 
the  two  devises,  and  that  the  court  in  deciding  that  the  estate  of 
Joseph  was  not  a  fee  tail,  by  no  means  determined  that  the 
estate  of  his  surviving  brother  was  not  such  an  estate. 

These  cases  upon  the  vrill  of  Eden,  therefore,  taken  together, 
appear  to  me  to  oppose  no  obstacle  to  our  construction  of  the  will 
under  consideration.    In  this  will  the  devise  to  the  two  daughters 
is  in  fee ;  and  the  ulterior  limitation  to  the  mother  is  upon  the 
death  of  both  of  them,  (as  we  construe  the  contingency)  without 
lawful  issue ;  upon  that  limitation  the  question  in  this  case  arises. 
It  iff  clear  that  the  estates  of  both  the  daughters  must  terminate 
before  the  ulterior  devise  to  the  mother  can  take  effect,  and  it  is 
equally  clear,  that  to  give  opinion  and  validity  to  the  devise  over 
to  her,  the  preceding  estate  of  the  daughters  must  be  held  to  be 
in  fee-taiL     And  unless  the  terms  of  the  first  limitation  between 
the  daughters  precludes  it,  that  construction  ought  to  prevail,  as 
it  so  fully  effectuates  the  manifest  intention  of  the  testator,  in 
favor  of  the  declared  objects  of  his  bounty.  ,  Now  the  devise  over 
upon  the  death  of  one  of  the  daughters  to  the  other,  is  not  in  ex- 
press terms,  nor,  as  I  conceive,  by  necessary  intendment,  to  the 
surviving  daughter,    The  words  are,  **  if  one  of  them  should  die, 
the  property  to  descend  on  the  other;"  and  these  words,  under- 
standing the  testator  to  refer  to  a  dying  without  lawful  issue,  do 
*not  necessarily  restrict  the  contingency  to  any  particular  period 
of  Ume,  but  more  properly  import  a  failure  of  issue,  whenever  it 
may  happen,  as  the  contingency  upon  which  the  estate  is  to  go 
over.     It  18  more  analagous  to  the  case  of  Holmes  v.  Meynd, 
[T.  Ray,  452.]  than  to  that  of   Jackson  v.  Jlnderson.    For  the 
case  of  Holmes  v.  Meynel,  the  devise  was  to  the  daughters  of  the 
testator  and  their  heirs,  equally  to  be  di\ided  between  them ;  and 
in  case  they  should  happen  to  die  without  issue,  a  devise  over  to 
F.    And  the  court  held  that  the  daughters  took  several  estates 
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Augnst  Term  tail^  and  when  the  jwue  of  either  should  fail,  the  other  would 
^^^'  take  by  way  of  cross  remainder  in  tail.  So  in  the  case  now 
under  considerationi  the  devise,  as  we  understand  it,  is  to  the  two 
daughters  in  fee,  and  if  one  of  them  should  die  without  lawful 
issue,  the  state  to  descend,  or  accrue  to  the  other ;  by  which 
devise,  the  daughters,  upon  the  principle  of  the  last  cited  case, 
took  estates  tail,  with  cross  remainders  in  tail,  upon  the  failure 
of  issue ;  and  upon  that  construction,  the  ulterior  limitation  to 
the  mother  was  in  fee,  upon  the  termination  of  the  estates  tail^ 
of  the  daughters,  and  all  the  provisions  of  the  will  would  have 
their  effect,  and  be  satisfied. 

But  it  was  said,  that  if  the  limitation  in  question  created 
estates  tail  in  the  daughters,  the  statute  turned  them  into  estates 
in  fee-simple.  If  those  estates  had  fallen  into  possession,  and 
the  daughters^  or  either  of  them, 'had  become  seised  in  fee  tail, 
9uch  might  have  been  the  consequence.  But  the  provision  of 
the  statute  is,  that  when  any  person  would,  if  that  statute  and 
the  act  to  which  it  refers,  had  not  been  passed,  have  bec<Hne 
seised,  in  fee  tail  of  land,  &c.  by  virtue  of  a  devise,  &c.  such 
person,  instead  of  becoming  seised  thereof^  in  fee  tail,  shall  be 
deemed  and  adjudged  to  become  seised  thereof  in  fee-simple, 
absolute.  In  this  case  there  was  no  previous  estate  for  life,  in 
the  widow,  and  the  devise  of  the  estate  tail  to  the  daughters 
was  in  remainder.  They  could  not  become  seised  of  the  land 
in  fee  tail,  until  the  death  of  the  widow,  and  the  estate  tail  could 
not,  during  the  existence  of  her  life  estate,  and  before  the 
daughters  became  seised  of  the  land,  be  convertcfd  by  the  statute 
into  a  fee  simple. 

I  have  not  entered  into  an  examination  of  the  cases  cited  by 
the  defendant  to  show  that  the  contingency,  upon  which  the 
limitation  of  the  fee  to  the  wife  was  to  take  effect,  is  the  death 
of  the  daughters  in  her  lifetime.  But  it  may  b^;'properto  ob- 
serve that  in  those  cases,  the  limitation  to  the  ulterior  devisee  v^as 
upon  a  contingency  expressly  declared  by  the  testator,  or  result- 
ing by  neceessary  intendment  from  the  will ;  and  no  room  was  left 
to  the  comt  for  construction.  The  rule  that  no  implication  shall 
defeat  an  express  limitation  applied,  and  the  court  was  bound  to 
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give  effect  to  the  wiU  of  the  testator,  when  clearly  ezpresed,  Aagiut  Tent 
hewever  hardly  it  might  bear  upon  the  natural  objects  of  his        ^^^ 
bounty.     But  when,  as  in  this  case,  the  intention  is  to  be  c<J-    •*•<'•*» 
lected  from  uncertain,  obscure,  or  imperfect  expressions,  the  court   Ml^nglilia.. 
look  to  the  probable  intention  of  a  testator  in  such  circumstances; 
and  never  admit  a  construction  by  implication  which  operates  to 
disinherit  an  heir,  or  to  exclude  the  chUdren  of  the  testator  or 
their  issue,  unless  from  necessity. 

Judgment  for  the  defendant. 

[R.  Loekwood,  o^.  forfif,    J.  Anthon,  atty.  fw  ^ft,} 


Nbal  MHveehan  veraus  Bridget  McLaughlin. 

In  maignmg  bmchea,  in  an  action  of  covenant,  it  is  suiBcient,  in  general,  to  ^S    m^ 

follow  and  negative  tlie  words  of  tbe  instrument  declared  upon.  yfcj^gJB^^  ^^UMSfm^ 

Covenant,  upon  a  special  agreement,  for  the  use  and  occupaJ^^^'^^^^^^^^QT'^ 
tion  of  a  house  during  the  term  of  three  years.  In  addition  to 
other  and  ordinary  stipulations,  the  instrument  provided,  that  the 
defendant  should  pay  the  plaintiff  ^^Jot  dXL  necessary  repairs  pui 
iipoii  the  premises**  during  the  term  aforesaid.  The  breach  assiga- 
ed  in  the  declaration  was,  that  ^  the  defendant  did  not,  nor  would, 
^*  after  the  said  agreement,  and  during  the  said  demise,  and 
^^  whilst  she  was  possessed  of  the  said  demised  premises,  with  the 

appurtenances  as  aforesaid,  pay,  or  cause  to  be  paid,  to  the  said 

plaintifl^  the  repairs  that  became  and  were  necessary  tb  the  said 

premises^  and  that  were  made  upon  the  said  premises,  by  the 
^  said  plaintifi^  after  the  making  of  said  deed." 

The  defendant  demurred  to  the  declaration,  and  Mr.  J.  JtnAcn, 
in  support  of  the  demurrer,  contended,  that  there  was  nothing  is 
the  breach  assigned  to  show  that  the  defendant  had  not  kept  her 
covenant.  [HecUed  1  Esp.  J>t.  P.  pt.  2.  p.  158.  3  Catnes"  R.  19S. 
TreadweU  «.  Sted^  MarsUmv.  Hobbs.  2  Mass  R.  4S3.] 

Mr.  D.  Grakwrn,  contr^  for  the  plwilxft  controdedy  iM  ^ 
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Aiiga&t  Term  breach  being  assigned  by  negativiug  the  words  of  the  covenant 

^^   *  Was  sufficient,  and  in  accordance  with  the  general  rule  of  plead- 

M<aeefaan  ^      [He  cited  the  case  of  Marston  v.   Hobbs,  and  Muscottv. 

M^ugUm.  BartUtt,  Cro.  Jac.  369.] 

IL  If  the  breach  is  not  sufficiently  assigned,  the  objection  is  not 
available  on  general  demurrer.     [  Steph,  on  pL  1 59.  1 62.  ] 

Jones,  Chief  Justice,  delivered  the  opinion  of  the  court.  This 
is  a  general  demurrer  to  a  declaration  in  covenant,  by  the 
lessor  against  the  lessee,  upon  an  indenture  of  lease,  for  not 
paying  the  plaintiff  for  necessary  repairs  put  by  him  upon  the 
premises,  and  which  the  defendant  was  to  pay  for  according  to 
the  terms  and  efifect  of  the  covenant  of  the  defendant,  the  lessee, 
in  the  lease  contained. 

The  objections  taken  at  the  bar  to  this  declaration,  in  support 
of  the  demurrer  are,  that  it  does  not  appear  by  way  of  allegation  or 
averment,  that  any  repairs  were  necessary,  or  that  the  plaintiff 


^^;^VV%;^  \ 


^^1^  ^^^^citber  made  any  himself,  or  paid  for  the  making  of  any  repairs 

whatever.    The  defendant  contends  that  it  was  optional  with 


her,  by  the  covenant,  to  repair  the  premises,  or  pay  for  the  repairs 
of  them,  but  insists  that  if  her  obligation  was  to  pay  for  repairs 
to  be  made  by  the  plaintiff,  the  declaration  ought  to  show  clearly 
that  repairs  were  necessary,  that  the  plaintiff  made  them,  and 
what  they  cost  him. 

The  declaration  states  the  covenant  to  be,  that  the  defendant 
should  pay  the  plaintiff  for  all  necessary  repairs  put  by  him  upon 
the  premises,  and  avers  that  the  defendant  entered  in  and  upon  the 
demised  premises,  and  was  possessed  thereof  under  the  lease,  and 
that  she  did  not,  during  the  demise,  and  whilst  she  was  possessed  of 
the  premises,  pay,  or  cause  to  be  paid  to  the  plaintiff  the  expense  of 
the  repairs  that  became  and  were  necessary  to  the  premises,  and 
that  were  made  upon  them  by  him  after  the  making  of  the  deed. 
This  assignment  of  the  breach,  the  plaintiff  alleges  to  be  sufficient 
on  the  ground  that  it  is  in  the  words  of  the  covenant.  The  suf- 
ficiency of  such  an  assignment,  as  a  general  rule,  is  not  denied  ; 
but  the  defendant  contends,  tliat  this  is  not  a  case  for  the  application 
of  the  rule,  and  insists  that  an  assignment  in  these  general  tcrnis^ 
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does  not  show  a  breach  of  the  coTenant.    If  the  aasigmaeiit  in  it»  Aninut^T 
present  form  does  not  show  a  breach  which  entitles  the  plaintiff        isss. 
to  damages,  the  demurrer  is  well  taken.    Under  the  general     M<a6eluur 
rule  the  breach  would  be  sufficiently  assigned  by  negativing  the   i^iL^^iiiin, 
words  of  the  covenant,  and  the  exception  is  of  cases  where  such   v^^vv^/ 
general   assignment  does  not   necessarily  amount  to  an  aver* 
ment  of  a  breach  of  the  covenant,  but  fturther  averments  ar& 
necessary  to  show  that  the  covenant  has  been  broken;  and  in 
these  cases  the  breach  must  be  specially  assigned.     If,  then,  ther 
general  assignment  in  this  case  does  necessarily  import  a  breach  of 
the  covenant  it  is  sufficient,  and  no  further,  or  more  special  aver- 
ment or  allegation  was  required.     Now,  Uxe  covenant  was  to  pay 
for  aU  necessary  repairs  put  upon  the  premises  by  the  plaintiff: 
the  breach  the  plaintiff  assigns  is,  that  the  defendi^t  has  not  paid 
him,  (the  plaintiff)  for  the  repairs  that  became  and  were  neces* 
saiy,  and  were  put  upon  the  premises  by  him.     Does  not  this 
general  assignment  necessarily  amount  to  an  averment  of  a  breach 
of  the  covenant  by  the  defendants  1  The  covenant  stipulates  that 
he  would,  and  the  assignment  of  the  breach  denies,  that  he  did^  •  f  ^  «     ^ 
pay  for  the  necessary   repairs  put   by    the  plaintiff  upon  the 
premises.     The  faults  imputed  to  the  assignment  are,  that  the 
|deader  does  not  specially,  and  in  express  terms  aver  that  re- 
piurs  were  necessary,  and  were  made  by  the  plainti£^  and  show 
the  amount  of  the  cost  of  them  to  him.     These  specifications  of 
the  charge  made  by  a  general  assignment  which  imports  a  breach 
of  the  covenant,  are  not  required  to  ,be  set  forth  in  the  declara- 
tion, but  are  necessarily  implied  in  the  averment  of  the  breach. 
The  rule  which  allovfs  an  assignment  of  the  breach  in  the  words 
of  the  covenant,  or  by  negativing  the  performance  of  the  agree- 
ment, according  to  the  stipulation  of  die  party  in  the  deedl» 
necessarily  excuses  the  pleader  from  the  obligation  to  specify  the 
particulars,  or  set  forth  the  matters  at  large  which  constitute  the 
breach.      To  require  a  specification  of  the.  particulars  of  the 
breach,  would  be  to  abrogate  the  rule,  BXid  to  hold  the  general 
assignment  insufficient.    But  if  the  general  rule  is  to  be  observed, 
and  the  allegation  and  charge  of  the  non-payment  by  the  lessee 
upon  request  for  the  necessary  repairs  put  upon  the  premises  by 
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Aiuoii  Term  tlie  lefisor,  necessarily  implies  the  fieict  that  repairs  were  necessary, 
'  and  were  put  upon  the  premisesv  and  imputes  to  the  defendant  a 
breach  of  her  covenant  to  pay  for  them,  then  this  declaration 
cannot  be  demurrable,  or  certainly  caniiot  be  questioned  upon 
gener(U  demurrer,  which  to  prevail  must  be  for  defects  in  matters 
of  substance. 

To  sustain  the  general  assignment  it  will  be  incumbent  on  the 
plaintifftoshow,  that  repairs  were  necessary,  and  were  put  upon 
the  premises  by  him ;  and  to  ^ve  the  jury  a  measure  of  his 
damages,  he  must  also  show  the  amount  of  his  expenditure  in 
making  them.  But  these  are  matters  of  evidence  to  be  shown  at 
the  trial  in  support  of  the  action.  They  are  not  necessary  to 
be  superadded  to  the  general  assignment  in  the  pleading,  and  so 
far  as  any  averment  of  them  is  requisite,  it  is  in  substance  made  in 
the  general  asagnment  itself,  for  the  averment  that  the  de- 
fendant did  not,  and  would  not  pay  for  the  repairs  that  were  neces* 
sary,  and  were  made  upon  the  premises  by  the  pbuntiff,  is  in  sub- 
stance an  averment  c(  the  fact  that  repairs  were  necessary  and 
were  made.  And  if  these  facts  are  necessarily  included  in  that 
general  averment,  a  distinct  and  substantive  averment  of  them 
could  not  be  necessary. 

The  case  of  Treadwell  v.  Steele,  [3  CiWMs'  R.  169.1  on 
which  the  defendant  relies,  differs  essentially  from  this,  but  the 
principle  of  it  illustrates  and  confirms  the  rule  which  applies  to 
this.  In  that  case  the  covenant  was,  not  to  cut,  or  carry  off, 
or  suflfer  others  to  cut,  or  carry  off  any  timber,  6ut  from  the 
lands  which  then  were,  or  should  thereafter  be  cleared.  The 
plaintiff  asagned  his  breach  that  the  defendant  did  cut  and 
carry  off,  and  suffer  divers  others  to  cut  and  carry  off  from  the 
pcemises,  other  than  such  parts  of  the  same  as  the  defendant  had, 
or  yet  has  cleared,  divers  large  quantities  of  timber,  &c. ;  and  the 
court  held  the  breach  was  bad,  because  the  cutting  might  be  from 
places  cleared  by  others,  and  not  by  the  defendant  Hence  it 
was  that  the  fact  assigned  for  the  breach  of  the  covenant  might 
be  true,  and  yet  the  defendant  might  under  the  covenant  have 
lawftilly  taken  the  timber,  as  it  might  be  taken  from  land  cleared 
by  others,  the  covenant  not  resUicting  the  defendant  from  cut- 
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tiagy  or  takiDg  timber  from  any  laad  then,  or  thereafter  to  be  August  T«ini 

1  m  1398. 

cleared. 

Ttus  case  tlien  aptly  exemplifies  and  confirms  the  rule,  that  an 
asaignment  in  the  words  of  the  covenant  which  shows  a  breach  is 
sufficient,  but  that  it  must  show,  a  breach,  or  it  will  be^Mid.  If 
the  breach  had  been  assigned  in  the  wards  of  the  cbTenant,  and 
the  cutting  alleged  to  be  on  lands  other  than  such  as  had  been 
cleared,  in  general  terms  without  limiting  it  to  land  which  the 
defendant  had  himself  cleared,  no  objection  could  have  been 
taken  to  its  sufficiency.  The  example  given  in  Espinasse  of 
the  exception  to  the  rule  which  allows  an  assignment  in  the 
words  of 'die  covenant  furnishes  a  further  illustration  of  the  rule 
itseU: 

But  it  is  said,  that  in  this  case,  it  was  optional  with  the  de- 
fendant to  repair  herself,  or  to  pay  for  the  repairs.  I  see  no 
ground  for  the  pretension ;  there  is  no  option  given  to  the  de- 
fendant to  repair  herself.  The  stipulation  is  to  pay  f<H'  the  re- 
pairs to  be  made  by  the  lessor;  who  has  chosen  to  see  to  those  re- 
pairs himself,  and  to  exact  from  the  defendant  a  covenant  to 
pay  him  for  them  The  actual  repairing  by  the  defendant  might 
have  satisfied  the  covenant,  but  the  platntiflTwas  not  bound  to 
wait  for  her  to  repair.  He  had  a  right  to  make  the  repairs  him- 
self, and  then  call  upon  the  defendant  to  pay  for  them.  We 
must  intend  that  he  has  done  so^  and  that  the  defendant  has 
violated  the  terms  of  her  covenant  by  not  paying  him  the  ex- 
pense he  has  incurred  thereby.  We  think  the  breach  well 
assigned,  and  the  plaintiff  must  have  judgment  on  the  demnrrer. 
Judgment  for  plainti^  with  leave  to  the  defendant  to  'with- 
draw the  demurrer  on  payment  of  costs. 

[J.  R.  Whiting,  aHy.  fir  d^    D.  Gislwusi,  flffy:  fir  ^.} 

MCo-Tbe  Mtowing  cues  mfty  be  nAired  to  on  this  mbject :  AMiot  ▼.  Allen, 
14J.R.P.S48.  ;  Juliand  t.  Borgoit,  U  Johns.  R*  p.  6.  and  the  notQf  to  that  case. 
Fktcfaer  t.  Peck,  6  Cranch,  p.  197. ;  Esp.  N.  P.  vcl  1.  p.  SS8.  and  the  cases  there 
oted. 


38  CASES  IN  THE  S¥PSRI9R  COURT  OF 


Augttfit  Tenc 

18d8. 


John  Patten  and  Smith  Cutter,  Bail  of  Benjamin  A. 

J08LIN9  ads.  John  Stewabd,  Jr. 

There  it  no  dwtinction  between  prooeedingB  against  bail  and  other  jomt  debtors, 
and  the  plaintiff  may  proceed  and  declare  against  both,  under  the  statute,  as 
in  ordinary  cases,  where  one  defendant  is  taken  and  the  other  not  found. 

Where,  therefore,  in  an  action  upon  a  recognisance  the  sheriff  had  returned  upon 
the  wiit,  one  of  the  defendants  taken  and  the  other  not  found,  and  the  plaintiff 
under  the  statute  relating  to  joint  debtors,  declared  against  both  bail,  and  amotion 
WIS  made  in  the  name  of  the  defendant  not  taken,  to  enter  an  exomretur  upon 
the  bail  piece  in  the  original  suit,  with  the  avowed  object  of  making  it  available 
to  both,  thi  moHon  wa$  denied. 

The  righi  of  the  bail  to  discharge  himself  by  a  surrender  of  fab  principal 
ends  with  the  return  of  the  ea,  mi.  in  the  .original  suit,  and  the  eight  days  is 
matter  of  grace  rather  than  of  right* 

Mr.  Selden,  in  behalf  of  Patten,  one  of  the  defendants  in  this 
cause,  moved  that  an  exoneretur  be  entered  on  the  bail-piece. 
He  read  an  affidavit  stating,  that  a  suit  had  been  commenced 
against  the  bail  in  which  the  capias  ad  respondendum  had  been 
returned,  one  defendant  taken,  the  other  not  found.  The  plaintiff 
upon  this  return  hod,  under  the  statute  relating  to  joint  debtors, 
(1  R.  L..S21.)  declared  and  proceeded  against  both  the  bail.  In 
behalf  of  the  defendant  not  taken,  he  now  moved  for  an  ex~ 
onerelwr  on  the  bail-piece  in  the  original  cause,  with  (he  avowed 
object  of  making  it  available  to  both.  He  cited  Col.  Cos,  p.  66. 
and  contended^  that  although,  if  the  plaintiff  had  commenced 
several  suits  against  the  different  bail,  he  might  have  fixed  one» 
or  both  of  them  separately,  yet,  having  proceeded  against  the 
two  in  one  suit,  the  right  of  surrender  enured  to  both.  [Dwiiap^ 
vol  1.  p.  805.] 

Mr.  E.  Curtis  and  Mr.  D.  B.  TaUmadge^  contra.  They  read  an 
affidavit  showing  that  on  the  return  day  of  the  process  against 
the  bail,  the  ptincipal  arrived  in  town,  stopped  at  the  house  of 
Patten,  one  of  the  bail,  and  had  ever  since  resided  there  with 
him. 

In  reply  to  the  case  cited  they  remarked,  that  under  the  return 
to  the  capias  in  that  cause  the  plaintiff  could  not  proceed  against 
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both  bail.     It  was  a  defective  retuni)  being  silent  as  to  one  de-  AnguBt  Term 


1838. 


fendant.      The   plaintiff  in  that  case   elected  not  to  proceed 
against  the  bail  taken  tinder  the  provisioiis  of  the  statute  con-     ^^^J^^ 
ceming  proceedings  against  joint  debtors,  but  had  issued  fresh  •^ 

process  to  bring  in  the  bail  not  taken  on  the  capias  first  issued ; 
and  before  the  return  day  of  the  last  capias,  the  bail  last  taken 
applied  for  an  exoneretur.  The  bail  loit  taken  was  in  that  case 
entitled  to  an  exonerelur;  and  as  the  plaintiff  was  seeking  to 
charge  the  bail  jwUhft  the  surrender  of  the  principal  discharged 
the  joint  tiability  of  the  bail.  But  in  this  case,  although  the 
process  was  against  both  Patten  and  Cutter,  yet  upon  the  return  of 
non  est,  as  to  Cutter,  they  had  proceeded  to  judgment  against 
Patten  alone,  and  he  was  therefore  fixed.  Bail  are  only  reliev- 
able  as  matter  of  grace,  not  of  right.  [Aeh.  Prae.  p.  9.  1  Wm- 
delPs  Sep.  p.  50.] 

SMoky  in  reply,  remarked  that  if  this  motion  were  denied, 
the  effect  to  the  defendant  not  taken  in  cases  where  the  bail 
had  joint  property  (which  was  the  feet  also  in  this  case)  would 
be  the  same  as  if  the  motion  were  denied  as  to  Mm,  when  made 
within  eight  days  after  the  return  of  a  capias  in  a  separate  suit  ^ 
against  him. 

Per  Curiam.  This  is  an  application  to  enter  an  exanereiur, 
on  the  bail-piece ;  and  the  question  is,  whether  the  bail,  t^  sur- 
rendering their  principal,  can  now  be  exonerated,  the  time  for 
surrendering  having  expired.  The  case  of  Ballard  and  Park- 
man  ads.  Kibbe  and  Ludlow,  {Col,  Ca».  56.)  cited  in  support  of 
the  appUcation,  is  quite  distinguishable  from  this.  There  the 
sheriff's  return  was  defective ;  and  Parkman,  one  of  the  de- 
fendants, had  endorsed  his  appearance  on  the  capias  two  days 
after  the  return  day ;  while  the  other  defendant,  Ballard,  was 
arrested  by  the  sheriff  on  a  testatum  capias  against  him  alone,  and 
made  returnable  in  Jan.  1798.  But  he  surrenderee!  his  principal 
inbehalf  of  himself  and  his  co-bail  before  the  return  day  of  the 
testatum  capias.  The  declaration  was  not  filed  untQ  Feb.  10, 
1798 ;  and  the  court  held,  that  the  surrender  was  regular  as  to 
both,  no  declaration  having  been  filed,  or  proceedings  had  against 
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Palten  and 
Cuttflr 


ofsmuPQ* 


Aoguflt  T<im  the  defendant  who  endorsed  his  appeatance,  until  the  aireet  of 
*^^        hiBCo4)aiL 

The  rule  is,  that  the  bail  are  entitled  to  eig^t  days  ent]ie» 
where  the  process  is  against  both,  but  the  return  must  be  com* 
plete.  Here  the  plaintiff  elected  to  {Hroceed  upon  the  first  return 
without  suing  out  an  ofiat  against  the  defendant  not  taken,  and 
filed  his  declaration ;  and  there  is  no  distinctioii  between  proceed- 
ings  against  bail  and  other  jotal  debtors. 

Both  bail  are  bound  for  their  principal,  and  the  plaintiff  has  a 
Temedy  against  them  jointly  and  severally.  He  may  proceed, 
therefve,  either  against  beth  or  one.  Patten,  the  defendant  who 
now  applies  lor  relief  has  had  every  opportunity  to  exonerate 
fahnself  by  surrendering  his  principal,  and  has  felled  to  do  so. 
This  was  his  own  fiiult,  and  he  is  now  fixed*  The  ri^t  of  the 
bail  to  discharge  himself  ends  with  the  return  irf  the  ca.  sa. 
against  hui  principal ;  and  the  ei^^t  days  is  matter  of  grace 
rather  than  of  right 

This  motion  must  be  denied ;  but  the  bail  not  taken  has 
fiberty  to  make  such  apj^eation  to  the  court  as  his  case  may 
require. 

Motion  denied. 
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Augustus  Laurent  ^'^•"i/** 


versus 

The  Chatham  Fire  Insurance  Cohfant  ^^ 

of  the  City  (tfJfew-Y&rk.  The  Chalhun 

fira  iMonaos 

A  Iniildiiif  erected  upon  a  lot  of  land  in  the  City  of  New-York,  by  the  plaintifi;       C<»P«n7 

who hed leeaed  the  etmefor a  leim  which  was  to  expiie  on  the  fint  of  Septen»> 

ber,  I8S7,  was  inBimd  by  the  defendante  to  the  amount  of  gSOO.    The  leene 

had  the  power^f  renewing  the  leaae  on  ita  ezpiiationy  or  of  removinf  the  buikling 

finom  the  premisee  at  hie  option.    The  building,  if  eufieied  to  remain,  wae  worth 

about  flOOO,  but  if  removed  not  more  than  #200.    It  was  destroyed  by  fiie^ 

on  the  15  of  August,  1897,  at  which  time  the  lessee  had  given  the  lessor  no 

notice  of  any  intention  to  renew  the  lease.    Hc^  nevertheleie,  as  the  balding 

at  thetimeofitsdestniction  was  worth  #1000,  as  it  stood  upott  the  pieahws, 

that  the  plaintiff  was  entitled  to  recover  the  full  amount  of  his  insoiance 

upon  it. 

This  was  an  action  of  assumpeit  on  a  policy  of  insurance 
against  fire,  upon  a  certain  building  in  the  City  of  New.York, 
upon  which  the  defendants  had  underwritten  to  the  amount  of 
eight  hundred  dollaiB. 

The  defendants  pleaded  the  general  issue ;  and  the  cause 
was  tried  before  Mr.  Justice  HoflSaian  on  the  11th  day  of  July, 
1828. 

At  the  trial  the  execution  of  the  policy,  and  the  deUyeiy  of 
the  preliminary  proofs  to  the  defendants,  on  the  86th  day  of 
Beptember,  1827,  were  severally  admitted,  and  the  plaintiff  then 
proved  that  the  premises  insured  were  destroyed  by  fire  on  the 
l5Ch  day  of  August  of  the  same  year.  He  also  proved,  that  the- 
building  insured  was  erected  by  himself  at  an  expense  of  $1 100 
and  upwards,  and  that  it  was  actually  worth  at  the  time  of  its 
destrucUon,  more  than  the  sum  insured  upon  it.  The  building 
was  erected  for,  and  used  as  a  cow-house  or  stable^  with  a 
grocery  store  at  one  end  of  it,  andhadno  ftnmdalhnjmdimike 
gromuL 

The  plamtiff  having  here  rested  his  cau^e,  the  defendants 
picvwl  that  the  said  building  was  erected  («i  a  lot  of  ground 
which  was  the  prc^rty  of  Mr.  John  ft.  Livingston,  who  had 
demised  the  same  to  the  plaintiff  for  a  terin  which  expired  en  the 
first  day  of  September,  1827,  by  a  regulftr  vmUen  lease»  conHiit^ 

Vt)X:  r.  6 
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AnoiMt  T«im  ing  a  covenant  for  its  renewal.    Mr.  Livingston  being  examiu- 

ed  as  a  witness,  testified  that  the  plaintiff  had  not  given  notice 

^'^'"^^      of  his  desire  to  renew  the  lease  under  the  covenant,  and  that 

The  Chathftm  the  lease  had  not  been  renewed.  He  also  stated,  that  he  had 
ComiMny  agents  who  attended  to  the  management  of  his  property  m  that 
part  of  the  city  where  these  premises '  were  situated,  and  he 
could  not  say  what  arrangement  had  been  made  between  his 
agent  and  the  plaintiff  relative  to  the  lease.  He  also  testified, 
that  he  had  no  interest  in  the  building  destroyed,  and  had  so 
informed  the  attorney  of  the  defendant  when  called  upon  by 
him  after  the  fire. 

The  plaintiff  then  called  a  witness  as  to  the  value  of  the 
premises,  who  testified  that  the  building  insured  was  worth 
about  ^1000,  but  that  it  probably  cost  more  than  that  sum.  If, 
however,  it  were  necessary  to  remove  the  building,  the  witness 
said  he  would  not  give  more  than  ^00  for  it. 

Upon  this  state  of  fact%  the  counsel  for  the  defendants  sub- 
mitted to  the  presiding  judge,  that,  in  as  much  as  the  plaintiff 
had  no  interest  in  the  lot  on  which  the  building  was  erected, 
except  during  a  term  of  which  only  fifteen  days  remained  at  the 
time  of  the  fire,  and  in  as  much  as  the  value  of  the  building  if 
removed  was  only  ^200,  the  plaintiff  could  not  be  entitled  to 
recover  $800,  as  an  indemnity  for  his  loss. 

But  the  judge  ruled,  that  as  it  had  been  proved  that  the  build- 
ing had  cost  the  plaintiff  upwards  of  $1100,  and  was  worth  at 
•the  time  of  its  destruction,  according  to  the  testimony  of  all  the 
witnesses,  at  least  $1000^  and  as  theffewere  several  vacant  lots 
in  the  immediate  vicinity  upon  which  it  might  have  been  placed, 
even  if  the  plaintiff  had  not  reuewed  his  lease  under  the 
covenant;  and  in  as  much  also,  as  the  defendants  must  be 
presumed  to  have  made  the  insurance  in  question  with  a  know* 
ledge  of  all  the  circumstances,  the  plaintiff  was  entitled  to  re* 
cover  the  fiill  an^ount  insured,  together  vnAt  interest  on  that 
sum.  To  this  ofMnion  the  counsel  for  the  defendants  excepted. 
The  jury  returned  a  verdict  for  $t00  id  favor  of  the  plaintiff. 
The  defendants  now  moved  for  a  new  trial,  and  Jlfr.  /ay,  in  sup- 
port of  the  motion  contended,  that  the  question,  as  to  the  Iopb* 


\ 


THE  CITY  eF  NJEW.yORK. 


48 


ought  to  have  been  sulmiittdd  to  the  jury.    The  contract,  he  in-  Avgiwt  Tmi 
stated,  was  a  contract  of  indemnity  merely,  and  if  the  plaintiff's        '^*^- 
property  was  not  worth  to  him  at  the  time  of  its  destruction      ^^ent 
more  than  two  hundred  dollars,  be  could  not  recover  beyond  that  The  Chatham 
sum,  even  if  the  building  were  intrinsically  worth  eight  hundred     Con^^T^ 
dollars  when  suQfered  to  remain  upon  its  foundation. 

The  true  questicm  was,  as  to  the  value  of  the  building  to  the 
plaintiff  under  all  the  circumstances  of  the  case  1  It  was  erected 
upon  leased  premises,  and  if  removed,  three»fourths  of  its  value 
would  be  destroyed.  The  lease,  it  was  true,  contained  a  covenant 
thereby  it  might  have  been  renewed  upon  certain  terms,  but 
there  WM  no  proof  of  any  agreement  or  arrangement  for  its  re« 
newal.  The  pase  stood  then  as  if  the  plaintiff  were  obliged  to 
remove  his  building  at  the  expiration  of  his  lease ;  and  in  that 
event  it  was  clearly  proved  that  the  property  would  not  have  been 
worth  UMve  than  $200.  The  jury  having,  therefore,  found  too 
targe  a  sum  by  their  verdict*  there  ought  to  be  a .  new  trial  tp 
rectify  their  mistake. 

Mr,  Charles  Grahamy  for  the  plaintif!^  contra^  contended, 

1.  That  the  policy  was  to.be  considered  as  a  valued  policy, 
and  the  insurance  being  for  a  limited  time,  a  loss  of  the  interest 
of  the  assured  within  that  period,  constituted^  under  the  circum- 
stances of  the  case,  a  total  loss. 

He  admitted  that  the  policy  was  a  contract  of  indemnity,  and 
that  it  ought  to  be  construed  liberally,  so  as  to  m^t  the  inten- 
tions of  the  parties.  [2  Con.  Mar.  788.]  But  here  the  jury 
actually  passed  upon  the  damages  sustained  by  the  plaintiff  and 
iheir  verdict  ought  not  to  be  disturbed.  The  defendants  fixed 
the  amount  which  they  were  willing  to  underwrite  upon  the 
building;  and  they  could  not  now  be  permitted  to  controvert 
ity  by  proof  which  was  merely  speculative  upon  its  value. 

The  building  was  intrindcally  worth  more  than  the  sum  insur* 
ed,  and  the  defendants  could  not  assume  that  within  a  given 
period*  the  jdaintiff  would  have  been  compelled  to  incur  expenses, 
in  relation  to  it  It  is  enough,  that  the  building  was  worth  the 
amount  of  the  verdict,  and  that  is  the  measure  of  the  plaintifi^s 
less.    It  is  a  common  practice  m  New-York  to  insure  buHdings 
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Avgoii  Tmak  erected  on  property  leased  for  a  limited  tenii»  and  by  analogy  to 

^  marine  pidicies  the  defendants  were  bound  to  pay  the  whole 

l^^^      Talue  of  the  bmlding.  [9  Mast.  Rep.  85.     Phmps  an  In.  163. 

ThfB  ChBOmm  U  /.  jR.  368-     1  /.  Cos.  141.     2  Atk.  654.] 
tan  huanaot 
ComiMiiy 

Jones,  Chief  Justice,  d^ivered  the  opinion  of  the  court 

This  was  an  action  upon  a  policy  of  insurance  in  the  usual 
foim,  against  loss  and  damage  by  fire. 

The  policy  and  preliminary  proofs  were  admitted,  and  it  was 
proved  that  the  building  covered  by  the  policy  was  destroyed  by 
fire,  within  the  term  for  which  the  same  was  insured,  and  tbit 
^pwstion  turned  upon  the  amount  which  the  assured  was  entided 
to  recover. 

It  appeared  in  evidence  that  the  building  stood  upon  a  lot  of 
ground  in  the  City  of  New- York,  which  bdonged  to  J.  R.  LiT« 
ingston,  who  had  leased  the  same  to  the  jdaintifl*  for  a  term, 
which  expired  on  the  first  day  of  September  1827,  and  that  the 
lease  contained  a  clause,  entitling  the  lessee  to  a  renewal  upon 
the  terms  expressed  therein. 

The  lessor,  who  was  called  as  a  witness,  testified  that  the  lease 
had  not  been  renewed,  and  that  the  plaintifi'  had  not  given  any 
notice  of  his  desire  to  renew  the  same  ;  but  he  further  stated,  that 
the  management  of  the  property  was  under  the  charge  of  agents, 
and  he  could  not  say  what  arrangements  might  have  been  made 
in  relation  to  the  renewal  of  the  lease.  The  premises  consisted 
of  a  cow-bouse  or  stable,  which  stood  on  the  surface  of  the  lot, 
without  any  foundation  sunk  or  fixed  in  the  ground,  and  in  one 
end  of  which  thero  was  a  grocery.  The  building  was  erected  1^ 
the  assured  himself.  It  cost  about  $1100*  and  was  at  the  time 
of  its  destruction  by  the  fire  worth  more  than  the  sum 
insured  upon  it.  The  testimony  was,  that  as  it  stood  upon  its 
location  at  the  time  of  the  fire,  the  value  of  it  was  about  |^1000 ; 
but  one  witness  for  the  defendants  stated,  that  if  it  had  been  ne- 
cessary to  remove  it  from  the  lot,  he  would  not  have  given  more 
than  $S00  for  it. 

Upon  this  testimony  the  question  was,  whether  the  assured 
was  entitled  to  recover  the  whde  amount  of  the  sum  insured,  the 


THE  CITY  OF  KEW-TORK.  46 

same  iailing  ebort  of  the  intriiunc  iralue  ct  the  teii^mait»  or  AagasMretti 
whether  he  was  to  be  reQtricteditQ  the  |tilOO,  as  the  Tahie  of  it  iifi* 


Iiaimni 


r. 


der  the  eireumstattce  of  its  being  to  be  removed  from  Ihei  premises. 

The  jodffe  held  him  enticed  to  recover  the  fuH  amonot  of  his  The  Chatfaun 

•'   ^*  file  Imruraaoe 

insomice,  and  we  lure  now  to  decide  upon  the  soundness  d  thai 
iipinion. 

The  claim  is  by  the  lessee,  upon  a  contract  for  inmrance 
agahnt  loss  and  damage  by  fire,  to  a '  building  eoected  by  him 
upon  the  leasehold  premises ;  a  total  Io»  has  happened  by  iire 
during  the  term  for  wUch  the  premises  weve  leased ;  the  value 
of  the  buSdingat  Uie  time  of  the  loss  exceeded  the  sum  insured 
upon  it,  and  the  assured  is  therefore  entitled  to  the  ftaU  amount 
of  the  inearance  towards  his  indemnity,  unless  the  objection  of 
the  defendants  is  to  pcevaiL  The  defendants  object  that  the 
term  was  about  to  expire,  and  no  notice  had  been  givMi  of  an 
iatentioii  to  T«Eiew  the  lease,  that  the  building  wte  thswfeie  to 
be  lemoved,  and  that  the  value  of  it  auhjeetto  removal  is  themsas* 
we  of  theloss^  and  the  amount  to  be  recovered  as  an  indemaily*  ^ 

It  iseertainly  true,  as  a  geneml  rule,  that  ^  policy  of  in- 
flurance  is  a  contreet  of  indemmty,  and  Aat  the  actual  less  upon 
an  open  policy  is  the  measure  of  the  indemnity  la  which  the  as*. 
suredis  entitled.  But  will  that  rule,  if  appUed  to  this  case»  sustain 
the  di&nce  1  The  plaintiff  insists  that  ibis  is  not  an  open  policy  ; 
and  if  he  is  correct  in  that  opinion,  and  the  contract  is  to  be  deem* 
ed  a  vahied  policy,  there  could  be  no  longer  any  question  of  his 
right  to  recover  to  the  AbU  amount  of  his  insumaee.  But  I  can* 
not  accede  to  that  opinion.  The  cases  to  whidi  we  are  referred 
for  the  support  of  it,  so  fer  from  sustaining  the  propositioB,  am 
decisive  against  it,  and  proceed  upen  the  basis  that  insuranoes 
against  loss  by  fire  are  open  policies  upon  isiterest,  and  protect  the 
assured  to  the  extent  imly  of  Us  insurance  on  his  interest  in  the 
premises. 

In  die  two  leadii^  cases  [/Jyaei  end  oaolAer  v.  Dm/rtU^  and 
malker^  S  Ar^.  Pari  Co.  4fn.  tmi  the  Sadkn^  Com.  v.  Badcoek 
and  oikersy  %  Mu  564.]  it  is  held,  that  policies  against  fire  am 
not  insurances  of  the  specific  diings  menlieaed  to  be  insmed, 
and  winch  attach  to  die  reahy  cor  pass  with  the  same  as  inoident 
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Aqgust  .Tenn  thereto  by  assignment,  but  that  they  are  special  agreements  wilh 

1 the  persons  insured,  against  such  loss  or  damage  as  they  may 

^^      sustain  by  the  destruction  or  partial  damage  of  the  thing  upon 
ftv^Innranoe  ^^^^^  ^®  insurance  is  predicated ;  and  it  follows,  that  the  party 
Company     forwhomthe  insurance  is  made  must  have  an  interest  in,  the 
premises  at  the  time  of  the  insurance,  and  at  the  time  of  the  loss^ 
or  he  can  sustain  no  loss  against  which  the  contract  will  entitle 
him  to  indemnity :  but  it  does  not  fdlow  as  a-  consequence  of  that 
attribute  of  the  contract  that  the  policy  must  be  a  valued  policy ; 
or,  in  other  woids,  that  the  sum  in  which  the  owner  is  insured  is 
the  sum  which  he  will,  in  case  of  a  total  loss,  be  entitled  to  re- 
cover.   The  reverse  would  be  the  more  natural  inference,  that  the 
recovery  of  the  assured  must  be  regulated  by  the  value  of  the 
property :  for  if  the  policy  be  a  personal  agreement  to  indemnify 
him  against  loss  or  damage,  his  claim  will  be  satisfied  by  the 
reimbofsement  to  him  of  the  actual  value  of  the  property  at  the 
time,  which  is  the  true  amount  of  his  loss  by  the  peril,  and 
such  I  understand  to  be  the  doctrine  of  those  cases.    In  both  of 
them  the  policy  is  held  to  be  a  contract  to  make  good  the  loss 
which  the  contracting  party  himself  should  sustain ;  but  no  inti- 
mation  is  given  <rf  the  right  of  the  assured  to  the  specific  sum 
mentioned  in  the  policy  in  the  case  of  a  total  loss,  as  liquidated 
damages^  or  an  agreed  indemnity.     On  the  contmiy  that  sum  is 
treated  as  the  extent  of  the  insurer's  Uability,  and  not  as  the 
measure  of  the  assured's  claim.    The  same  language  is  spoken 
by  the  policy  before  us.    The  assured  i%  by  the  terms<tf  the  con- 
tract, insured  against  loss  or  damage  by  fire  to  the  amount  of 
{{(800,  on  the  building  described  in  the  policy.  I  The  insurance  is 
against  the  loss  or  damage  which  the  party  interested  in  the 
premises  may  sustain,  whatever  the  loss  or  damage  may  be, 
provided  that  it  does  not  exceed  (800,  to  which  the  indemnity 
is  limited.     It  is  not  a  contract  to  pay  that  sum  in  case  of 
loss,  nor  a  stipulation  that  the  value  of  the  premises  shall,  in 
such  case,  be  estimated   at  that  sum.      The  undertaking  is 
to  pay  the  amount  of  the  actual  loss  or  damage,  but  with  the 
restriction  of  the  amount  of  the  payment  to  the  sum  mentioned 
in  the  policy.    This  intention  of  the  parties  is  not  left  to  the  con- 
Rtruction  of  the  terms  in  which  the  premises  are  expressed  to  he 
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insured.    Tht  specific  agieement  of  the  company  which  im-  Augofit  Temi 

mediately  follows  in  the  next  clause  of  the  poUcy  fiiily  explains  ! 

the  sense  in  which  the  previous  tenns  are  used.      By  that      ''~~** 
agreement  the  company  promise  and  agree  to  make  good  to  the  S^^^JjjJS! 
insured,  or  his  personal  representatives,  all  such  loss  or  damage,     Craipuiy 
not  exceeding  ih  amount  the  sum  insured,  as  shall  happen  by 
fire  to  the  property  specified  in  the  policy  during  the  continuance 
of  the  insurance,  the  loss  or  damage  to  be  estimated  accord- 
ing to  the  true  and  actual  value  of  the  property  at  the  time 
the  fire  shall  happen.    These  stipulations  are  general,  and  apply 
equally  to  every  species  of  loss  or  damage,  totwtswellas  partial, 
land  exclude  all  pretension  to  the  claim  of  the  sum  mentionied 


^y  in  an^ase  as  a  valuation  of  the  subject  of  the  bwurance, 
or  as  liquidated  damages  recoverable  by  the  insured.    The  printed 
conditione  annexed  to  the  policy,  and  declaredb  be  explanatory  of 
the   meaning  thereof  requiring  the  persons  sustaining  Ices   or 
damage  by  fire,  to  give  notice  thereof  to  the  company,  and  to 
deliver  in  a  particular  account  of  such  loss  or  damage,  signed 
and  verified  by  oath,  and  supported,  if  required,  by  the  books  or 
proper  vouchers,  conclusively  ihow  the  contract  to  be  under- 
stood by  the  parties  as  an  open  policy,  and  conclude  the  assured 
fiom  claiming  satisfaction  beyond  the  actual  value  of  the  property 
he  loses  by  the  fire  at  the  time  of  the  loas: 
t    The  same  principles  apply  to  marine  insurances.    The  policy 
is  a  personal  contract,  and  when  made  on  the  assured*s  own 
account,  the  terms  of  it  are  that  the  assured  causes  hunself  to 
be  insured,  and  makes  insurance  in  a  given  sum,  for  a  specific 
voyage,  or  term  of  time  upon  the  ship  or  the  goods  on  board  of 
her,  against  the  perils  of  the  sea,  and  odier  enumerated  risks. 
And  the  policy  in  this  form,  thus  clearly  resembUng  that  of  the 
fire  policy  now  before  us,  is  always  understood,  and  held  to  be 
an  open  policy,  and  to  entitle  the  insured  in  case  of  loss,  whether 
total  or  partial,  to  an  indemnity  and  recompense  to  the  amount 
of  his  actual  loss  by  the  perils  from  which  the  contract  professes 
to  protect  him.    There  may  be  insurable  interests,  such  as  pro- 
fits in  the  case  of  Mumford  v.  Hallet,  [1  Johns.  Rep.  433.]  for  ex-> 
ample,  which  most  of  nece^ty  be  regarded  as  valued   ai   the 
amount  insured  upon  theirK     And  in  such  cases  the  policy  mu^t 
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m  be  c<mgidered  a  Tallied^  and  not  aa  open  policy  ;  bul  tiiei 


1898. 


fin 


.  ceptioot  to  the  nde.   To  make  the  contract  a  vahied  policy*  and 

^^  flnbsti  tttte  an  agieed  yalnation  of  the  ship  or  goode  inmired  fnr  the 

:}hathuii  actoal.value  of  them,  to  be  ascertained  byproo^ae  the  rule  of 

cinftmj^  damagee^  or  measure  of  the  indemnity  incase  of  lorn,  a  special 

'   agreement  ofthe  parties  is  as  a  general  ruk»  required;  and  a  dause 

is  in  such  cases  inserted  in  the  ppUcy,  expressing  the  agreement 

that  the  subject  insured  shall  be  valued  at  the  sum  insured,  or  a 

specific  sum  specially  menticnied.    And  assuming  that  theprin-* 

ciple  of  valuation  may,  by  the  mutual  agreement  of  the  parties, 

be  applied  to  an  ihsurance  again9t  loss  or  damage  to  property  by 

fire,  still  the  policy  must  be  specially  adapted  to  the  cae^  and^ 

must  express  on  the  fiice  ef  it  the  assent  of  the  parties  to  t|ie 

valuation  i^eed  upon  between  them.  ^ 

This  policy  contains  no  such  agreement  or  valuation,  and  has 

no  fealureof  a  valued  policy •    The  assured  cannot  recover  any 

greater  satis&ctlon  for  his  loss  than  the  actual  vahie  of  the  build* 

ing  which  was  destroyed  by  the  fire  at  the  time  of  its  destruction* 

But  hb  contract  would  entitle  him  to  recover  the  AiB  value  of 

that  building  at  the  time  of  the  loee^  if  the  full  amount  was 

covered  by  the  policy.    And  if  the  actual  value  exceeds  the  sum 

insured,  hewillof  course  be  entitled  to  the  whole  amount  of  the 

iDsurance  towards  his  indemnity.    This  general  pn^iosition,  as 

apphcaMe  to  open  policies,  is  admitted  by  both  parties.    They 

difier  i^n  the  rule,  or  principle  of  valualjon;  the  insured  in* 

sisting  upon  the  full  intrinsic  value  of  the  building  as   the 

standard,  but  the  conqmny  contending  for  the  relative  value  of 

it  to  the  owner,  subject,  to  removal  fixnn  its  location  at  the  time 

of  the  fire,  as  the  just  measure  of  the  mdemnity  to  which  he  is 

entitled. 

^  The  judge  ruled  that  the  intrinsic  value  of  the  building  at  the 

time  was  the  true  measure  of  the  loss  within  the  meaning  of  the 

contract  of  indemnity,  and  we  concur  with  him  in  that  opinion. 

The  actual  value  of  the  prenuses  insured  is  the  standard  which 

the  policy  obviously  contemplated  for  settling  the  loss,  and  ad« 

justing  the  indemnity.    The  agreement  is  to  make  good  the  loss 

'or  damage  to  the  property  by  the  fire,  and  the  estimate  of  that 
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I08B  ordamagebtobeaccordinif  ^?J^®  value  ef  ihe  property  «|t  Angut  Tcnn 
the  time  the  loss  occurs ;  and  the  conations  annexed,  to  which  the 
policy  refers  for  the  explanation  of  its  meaning,  are  too  dear  to      Lftonat 
admit  of  any  other  interpretation.    A  particular  account  of  the  The  ClMtium 
loss  <v  damage  is  to  be  given  in  ;  and  the  value  of  the  property,      Compwiy. 
if  in  question,  is  to  be  ascertained  by  the  books  of  account  and 
vouchers  of  the  claimant,  which  are  to  come  in  aid  of  the  esti- 
mate of  the  value  of  the  prc^rty  at  the  time  of  the  loss. 

But  it  is  said  that  the  policy  is  a  contract  of  indemnity,  and 
that  the  principle  of  indemnity  which  pervades  the  insurance 
must  controul  the  construction  of  the  policy ;  ai&d  upon  that  prin- 
ciple it  18  insisted,  that  the  vfilue  of  the  property  to  the  assured  at 
the  time  of  the  loss,  circumstanced  as  it  may  then  be,  in  refer- 
ence to  his  use  and  enjoyment  of  it,  is  the  loss  he  sustains  by  the 
destruction  of  it,  and  must  be  the  measure  of  his  indemnity  for 
the  loss..  It  will  at  cmce  be  seen,  that  if  this  principle  of  in- 
demni^  is  to  be  admitted,  the  extent  and  value  of  the  recovery 
will  in  every  case  vary  with  the  special  and  peculiar  circum- 
stances of  the  insured,  and  the  local  advantages  or  disadvantages 
of  the  building,  and  the  uses  to  which  it  is  applied ;  and  the  in- 
trinsic value  of  the  building,  will  form  no  criterion  of  the  loss  of 
the  proprietor  in  case  of  its  destruction.  A  building,  for  ex- 
ample, which  the  necessities  of  the  owner  compel  him  to  oflbr  at 
public  sale,  for  ready  money,  will  be  worth  to  him  no  more  than 
what  it  will  produce  at  such  a  sale,  and  a  building  for  which  there 
happens  to  be  great  competition,  will  command  a  much  larger 
ptiee  than  its  true  value.  Are  these  incidental  and  collateral 
circumstances  to  enter  into  the  estimate  of  value  under  the  con- 
tract of  insurance,  and  give  the  rulfe  of  indemnity  to  the  proprie- 
tor for  the  loss  of  the  building  1  Two  houses,  of  equal  value  may, 
from  their  local  situation,  be  very  unequal  in  the  revenues  they 
produce  to  the  proprietors;  would  the  loss  of  them,  if  destrejred 
by  fire,  entitle  the  proprietors  to  different  indemnities  in  propor- 
tion to  Ae  rents,  or  revenues  of  the  tenants  1  Would  the  insurera 
be  compelled  to  pay  double  the  amount  of  the  cost  of  the  pns 
Stable  stand,  because  the  location  ef  the  tenement  made  it  of 
that  value  to  the  owner,  and  yet  be  compellable  to  pay  for  the 

vou  I.  T 
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•Atunvt  Term  loeB  of  the  Other  tenement,  the  one  half  only  of  its  actual  coet, 

-—  -~  -  V      because  from  its  unfavourable  location,  or  from  some  popular  pre* 

Laurent      judice  it  would  sell  for  no  more  than  one  half  of  its  value  1   ft  Is 

The  Chatham  the  tenement  upon  'which  the  insurance  is  made ;  and  the  ac- 
Company,  tual  value  of  it  as  a  building,  is  the  loss  of  the  insured  in  case  of 
its  destruction  by  fire.  To  that  measure  of  indemnity  the  pro- 
prietor is  entitled,  however  Unproductive  the  property  may  be, 
and  he  is  entitled  to  no  more,  whatever  revenue  he  may  have 
derived  from  the  tenement. 

The  obligation  of  the  contract,  then,  is  to  pay  the  insured  the 
actual  value  of  the  tenement  as  a  building,  or  a  proportion  of 
its  value,  equal  to  the  sum  insured  upon  it  in  case  of  the  destruc- 
tion of  it  by  fire  within  the  term  for  which  the  policy  protects  it, 
for  his  indemnity  for  his  loss.  The  policy  in  terms,  refers  to  the 
true  and  actual  value  of  the  property  at  the  time  of  the  loss,  and 
makes  that  value  the  standard  by  which  to  estimate  the  loss  or 
damage  which  the  insurer  is  bound  to  satisfy,  and  the  insured  is 
entitled  to  claim.  This  agreement  cannot  be  otherwise  under- 
stood than  as  binding  the  parties  to  the  ititrinric  value  of  the  pro- 
perty at  the  time  of  its  destruction,  as  the  rule  by  which  the  in- 
demnity is  to  be  measured,  without  reference  or  regard  to  any 
special  and  adventitious  circumstances  which  may  enhance 
or  diminish  the  relative  value  or  importance  of  it  to  the  insured. 
It  is  the  true  and  actual  value  of  the  tenement  itself  at  the  time, 
independently  of  its  location,  or  the  insecurity  of  the  title,  or 
terms  by  which  it  is  held  that  the  insurers  agree  to  make  good 
to  the  present  proprietor  m  case  the  loss  or  damage  by  fire  hap- 
pens during  the  continuance  of  his  ownership,  and  within  the 
term  of  the  insurance*  It  is  of  no  importance,  whether  the  tene- 
ment stands  uponfreehold,  or  upon  leasehold  ground,  or  whether 
the  lease  is  about  expiring,  or  has  the  full  time  to  run  when  the 
fire  occurs,  or  whether  it  is  renewable  or  not.  The  condition  of 
the  policy  is  satisfied  if  the  title  and  ownership  are  in  the  insured 
at  the  time  of  the  insurance,  and  at  the  time  of  the  loss,  and  the 
inaasard  of  his  mdemnity  is  the  amoimt  of  his  interest  in  the  tene- 
InentilrheB  destroyed  by  the  fire,  notwithstanding  that  the  whole 
interest  wcmld  have  expired  the  very  next  day,  of  soon  after  the 
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lofls  ooeared.    But  whether  diere  may  not  be  mcideata,  and  ape-  AogMt  T«nt 

cial  circumstanceB  so  intimately  connected  with  the  piemiaefl,  or  * 

mf  pennanently  attached  to  them  as  to  affect  their  intrinsic  value,  Laurent 
or  the  insurable  interest  of  the  party,  who  effects  the  insurance  TIm  ChatlMm 
upon  them,  I  am  not  prepared  to  say ;  and  it  is  not  material  to  the  compajo^^ 
decifflon  of  the  question  before  us  to  inquire,  for  this  clearly 
is  not  such  a  case.  In  this  case  the  tenement  belonged  exclusively 
to  the  insured,  and  the  lease  of  the  lot  upon  which  it  stoocl. 
had  15  days  to  run,  and  was  moreover  renewable.  The  true 
and  actual  value  of  it  exceeded  the  sui^  insured  upon  it,  and  the 
loss  of  it  by  the  fire  was  absolute  and  total,  and  took  place  within 
the  term  for  which  it  was  insured.  The  sole  ground  of  objection 
to  the  right  to  recover  the  full  amount  of  the  insurance  is,  that  the 
lease  was  about  expiring,  and  had  not  been  renewed,  and  it  did 
not  appear  that  the  notice  required  by  the  lease  to  entitle  the 
holder  to  a  renewal  had  been  given;  and  on  these  groupds  the  re- 
covery is  sought  to  be  limited  to  the  value  of  the  building  as  a 
tentment  to  be  removed  from  the  premises.  But  if  that  contin* 
gency  could  in  any  suppoeable  case  be  brought  into  the  calcula* 
tion,  and  suffered  to  reduce  the  insurable  interest,  or  the  claim  to 
indenmity  for  the  actual  loss  of  the  building  by  the  fire,  (which  if 
I  am  light  in  my  conclu«ons  on  the  point,  would  be  wholly  in- 
admissible,)  still  it  would  not  follow  that  in  this  case  such  deduc-_ 
tion  could  be  made,  for  it  is  not  reduced  to  a  certainty  that  the 
lease  would  not  have  been  renewed.  Application  may  have  been 
made  to  the  agents  for  renewal ;  or  if  the  time  limited  for  the  re- 
newal as  a  matter  of  right  had  been  suffered  to  elapse,  the  leasee 
might  within  the  remaining  fifteen  days  of  the  subsisting  term  have 
made  an  arrangement  witli  the  landlord  for  the  continuance  of  the 
lease,  or  he  might  have  sold  the  tenement  to  his  successor  or  to 
the  landlord ;  or,  the  tenement,  which  from  its  constructicm,  not 
having  any  foundation  or  fixture  attaching  it  to  the  soil  was  capa« 
ble  of  removal,  might  have  been  removed  to  one  of  the  vacant  lots 
in  its  immediate  vicinity  of  which  it  appears  in  proof  there  were 
several  In  any  one  of  these  contingencies  the  tenement  which 
is  found  to  have  been  worth  upwards  of  $1000,  might  well  have 
prodaced  to  the  owner  of  it  the  sum  of  f  800  insured  upon  it  by 
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Angnfit  Term  the  defendants.    The  plainUff,  by  the  total  destruction  of  it  by  the 

^^^'        fire,  lost  the  means  of  availing  himself  of  the  sale,  or  the  removal 

Laurent       Qf^  ^^j  may  have  been  compelled  by  the  loss  of  the  buSding  to 

The  Chatham  relinquish  the  right  reserved  to  him  to  renew  and  continue  the 
Company,     lease.     Beades,  if  it  had  been  reduced  to  a  certainity  that  the 
lease  was  not  to  be  renewed,  and  that  the  building  was  to  be  sold 
or  removed,  what  proof  is  there  that  the  avails  of  it  if  sold,  or  the 
value  of  it  if  removed  to  a  contiguous  lot,  would  not  have  been 
equal  to  the  sum  insured  upon  it  1  only  one  witness  has  been  ex- 
amined to  the  point,  and  he  simply  testifies  that   he  would  not 
have  given  more  than  $S00  for  the  building,  if  it  had  been  neces- 
sary to  remove  it ;  but  to  give  his  testimony  decisive  weight,  he 
should  have  stated,  what  the  probable  expense  would  have  been 
to  remove  it  to  the  adjoining  lot,  and  what  its  value  in  such  new 
location  would  have  been ;  because,  if  offered  for  sale,  the  owner 
of  the  contiguous  vacant  lot  might  have  competed  for  the  pur« 
chase  of  it  for  that  purpose.   But  witnesses  testifying  to  the  point 
under  the  most  favourable  circumstances  could  only  speak  friHn 
opinion,  and  the  value  they  would  put  upon  a  tenement  sp  cir* 
cnmstanced  could  be  no  more  than  estimates,  which  would  vary 
with  the  opinions  and  views  of  the  witnesses.    The  value  of  the 
building  to  Dodge,  the  witness  who  was  examined,  for  example, 
would  be  much  less  than  it  would  be  to  the  new  tenant,  who 
should  succeed  the  plaintifl^  or  the  landlord  who  owned  the  lot  on 
which  it  stood,  or  to  the  owners  of  the  vacant  lots  in  its  immediate 
vicinity.    Are  such  estimates  then  a  just  criterion  for  the  measure 
of  the  indemnity  of  the  insured  for  his  loss?    He  was  clearly  en- 
titled, even  upon  the  principle  the  defendants  would  apply  to  his 
case,  to  the  price  his  building  would  have  sold  for.   What  sum  it 
would  have  produced  on  a  sale  of  it  cannot  now  be  known ;  but  as 
the  &ir  value  of  it  to  himself,  if  he  had  continued  in  the  tenure  of 
the  premises,  or  to  the  tenant  who  might  succeed  him,  or  to  the 
landlord,  exceeded  the  amount  of  the  insurance,  he  has  a  ju^^t 
claim  upon  that  principle  to  a  full  recovery. 

In  another  view  of  it,  the  rule  contended  for  by  the  insurers 
would  be  unequal  and  unjust  in  its  operatiop.  The  insured  pays 
the  premram  upon  the  whole  sum,  and  he  insures  for  the  entire 
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risk  of  the  property  to  that  amount,  during  the  whole  term  of  the  August  T«ini 
policy.     He  has  a  right,  therefore,  to  claim  the  amount  he  thus 


insures,  if  he  loses  property  of  that  value  hy  the  peril,  during       L*«»nt 
the  continuance  of  the  risk  ;  but  if  other  considerations  are  to  The  Chatham 

Fin  IiuuiMM 

enter  into  the  calculations  of  value,  and  he  is  to  be  paid  at  a  re-     ComfNuiy. 
ducedrate,  because  in  certain  contingencies  the  property  might 
fail  to  produce  to  him  the  full  value  of  it  as  it  stood  at  the  time 
of  the  loss,  he  will  not  have  the  full  benefit  of  his  insurance,  for 
which  be  has  paid  the  full  premium. 

These  views  of  the  practical  results  of  a  speculative  calcula- 
tion of  damages  on  the  principles  for  which  the  defendants  con- 
tend, present  to  us  powerful  considerations  for  preferring  the  true 
and  actual  value  of  the  building  as  the  standard  of  indemnity. 

The  intrinsic  value  of  the  tenement,  as  a  building  at  the  time 
of  the  losB^  is  not  a  matter  of  mere  estimate,  but  is  susceptible! 
of  proof.  The  9th  condition  attached  to  the  policy  prescribes 
the  form  and  substance  of  the  proofs  required  of  the  claimant  to 
entitle  'him  to  payment,  and  the  true  and  actual  value  of  the 
property  at  the  time  of  the  fire,  is  the  rule  by  which  the  amount 
of  the  loss  or  damage  is  to  be  estimated  and  settled.  The  rule 
18  unifcNin  and  rational ;  it  is  in  accordance  with  the  letter  and 
qnrit  of  the  contract,  and  administers  equal  justice  to  the  par- 
ties. It  was  in  my  judgment  rightly  applied  to  this  case,  and 
accordin^y  the  motion  for  a  new  trial  must  be  denied. 


•^ 


fC.  Graham,  afey  fur  fif,    J.  Anthon,  «tty  fir  iefts.} 
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SoLOMOif  Allen  &  Mosks  Allen 


Alien  li  AIIMI9 
XlMMnptoii* 

Jeremiah  Tbompson* 

A  defiudt  regiibrij  enteral  will  never  be  set  aside  witSout  en  aiBdavit  of  nento. 
The  plaintifis  filed  a  declaration  containing  both  special  and  common  counts. 
The  defendant  pleaded  specially  to  the  special  counts,  but  omitted  the  general 
issue  to  the  common  counts.  The  plaintiffs  caused  the  special  pleas  to  be 
stricken  out  as  sham  pleas,  and  enteied  a  netfe  prsMfvl  on  the  special  covnta,  and 
a  dflAudt  for  want  of  a  plea  to  the  eoomon  eoonts.  The  defiuilt  was  held  to  be 
rifulsr,  but  the  court  gave  the  defendant  the  Of^ortunitj  of  setting  it  aside  hj 
paying  costs,  and  filing  an  affidavit  of  merits. 

JIfr.  C  Walker^  for  the  defendant  moved  to  set  aside  a  default 
upon  a  special  affidavit,  but  which  contained  no  averment  of 
merits.  The  suit  was  an  action  on  several  promissory  notes,  and 
the  declaration  contained  special  counts  on  the  several  notes^ 
together  with  the  usual  common  counts.  The  defendant  pleaded 
specially  to  th^  counts  on  the  notes,  but  omitted  the  general  issue 
\^  entirely.  Whereupon  the  plaintiffs  caused  the  special  pleas  to  be 
stricken  out  as  skam  pleas,  by  applying  to  a  Judge  at  Chambers, 
and  entered  a  nolU  prosequi  as  to  the  special  counts,  and  a  rule  for 
a  default  for  want  of  a  plea  to  the  common  counts.  The  de- 
i  fendant  then  pleaded  the  general  issue  which  the  plaintiffi  disre- 
garded. Mr.  Walker,  now  moved  to  set  aside  the  default  as 
being  irregular,  and  contended,  that  the  defendant  was  entitled 
to  time  to  plead  de  noeo^  after  the  special  pleas  had  been  stricken 
out. 

JL  Dey,  contra. 

Per  Curiam.  The  defiiuit  was  rq^ularly  entered,  and  the 
motion  to  set  it  aside  must  be  denied.  As  the  defendant, 
however  may  have  a  defence,  the  deiault  may  be  set 
aside  upon  the  defendant's  paying  costs  to  the  plaintiA,  and 
filing  an  i^fidami  ofm/erUs^  mtonter. 

[k.  Jkff,  m9  M  rW^-    C.  Walker,  sttjf  >r  rfeAj 
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Israel  Feaaiho  v^tsub  FIoratio  N.  Clawbon. 


Ifan  m&Bt  defendant  who  is  arrested,  does  not  appear  to  the  aetion,  nor  take  any 
notice  of  the  arrest ;  upon  motion  of  the  plaintil^  and  on  notice  to  the  infiuit, 
the  contt  wiBappoint  a  nominal  gnardian,  sd  Jttem,  for  him  in  order  to prerent 
the  proceedings  from  heing  afterwards  set  aside. 

JIfr.  W.  Prke,  in  behalf  of  the  plaintiff  in  this  case,  made 
an  applicalioD  for  the  appointment  of  a  guardian  ad  litem  to  the 
defendant,  an  infant,  who  had  been  arrested,  but  had  not  appear* 
ed,  nor  taken  any  notice  [of  the  arrest  He  read  an  affidavit 
seiting  forth»  that  the  action  waa  brought  for  iMetMiuf  funiished 
to  the  inftLiiL 

The  plaintiff,  be  said,  could  not  safely  take  a  default  against 
the  defendant,  because,  as  laches  cannot  be  imputed  to  an  in* 
fimty  he  might,  after  the  defaidt,  cause  the  same  lobe  set  aside; 
on  the  apfdieation  of  his  guardian.  Frmn  the  books  of  practice, 
and  the  decisions  of  our  courts,  it  appeard,  that  the  guardian 
named  need  not  be  a  real  person  to  appear  and  make  defence; 
bat  a  rul«  may  be  entered  for  the  appointment  of  a  nominal 
guardian  merely.  [2  fiUL  Prae.  66.  9  Jhck.  Prat.  14& 
6  CsiMtt's  R.  <0.] 

Per  OmUmL  Were  it  Hot  for  the  authorities  cited,  we  should 
incfine  to  the  opinion,  that  in  bailabto  actions,  the  guardian  to  be 
appointed  should  be  sotne  real  peisoki  to  appear  imd  protect  the 
rights  of  the  infant  But  it  seems  from  the  books,  that  a  mere 
mmimnJ  guardian  may  be  named  in  dtses  where  the  in&nt 
negleetato  appear.  The  rule  does  Hot  teem  to  be  well  founded, 
and  this  court  will  hereafter  establish  seitte  general  regulation  to 
establish  its  practice  upon  die  subject. 

In  the  piesent  instance,  Ist  a  rule  be  entered  far  the  appoint- 
ment of  a  nominal  gulO'diCm  ad  Utemffyr  the  infant  ^fendant, 
upon  the  plaintiff^  giving  him  due  notice  of  the  nde,  that  he 
may  have  an  apportunity  to  come  in  and  nHme  a  guardian  for 
himself. 
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Aogust  T«rai 
ISM. 

CromweU  and 
Wing. 

Lovett. 


Bdwaju)  Gromwbll  &  Dakikl  Wufo 

verius 
Gborgb  Loybtt. 

Wh«re  a  elMck  on  a  bank  ia  given,  in  the  '.ordinary  ooune  of  businesa,  it  ia  not 
praamnad  to  be  received  in  abaolate  payment  of  a  debt,  even  if  the  drawer  have 
AmdainUie  bank,  but  aa  the  meana  whereby  the  holder  may  procure  the  money. 
The  holder  becomea  the  ^cnl  of  the  drawer  U>  collect  the  money :  and  if  gmlty 
«f  no  negligenee  in  preaenting  the  check  fat  payment,  whereby  an  aetoal  injury 
ia  anatainedby  the  drawer,  he  will  not  be  aaeweiahle,  if  fixmi  any  peculiar  oir- 
cumataocea  attending  the  Bank,  the  check  be  not  paid ;  but  in  a  auit  againat 
the  drawer  for  the  eonsideiation  of  the  check,  the  holder  may  treat  it  aa  a 
nullity,  and  reaort  to  hia  original  cauae  of  action. 

The  plainliifii  add  the  defendant  a  quantity  of  timber,  and  having  preaented 
their  account  for  the  same  to  the  defendant,  on  the  88th  day  of  Bday,  1SS8,  at 
6  o'clock,  P.  M.,  received  hia  check  on  the  Franklin  Bank  of  the  City  of  New- 
York,  for  $1000.— At  half  peat  ten  o'clock  a.  m.  the  neat  day,  the  Bank  waa 
prokikUed  fiom  making  oaf  jMymcnlff,  by  an  Injunction  out  of  Chancery ;  and  the 
cheek  waa,  eoaaiMiueiitly,  fuver  fn9€nUd.^Held,  m  an  action  Iwought  by  the 
holdeia  againat  the  drawer  of  the  check,  under  theae  drcunataiieea,  that  the 
fUM^  might  waive  the  check  altogether,  and  recoverthe  value  of  the  timber. 
In  an  action  of  iadeHfafat  aftiiayatt. 


Thi8  was  an  action  of  aaBumpgit,  tried  before  Bfr.  Jiietioe 
Oaklet,  on  the  8th  day  of  October  1828. 

The  declaration  contained  three  counts  upon  a  check  for 
$1000,  bearing  date  the  t8th  day  of  May  1838,  drawn  by  the 
defendant,  on  the  FranUin  Bank  of  the  City  of  New-Toikt  made 
payable  to  D.  W.  Wing,  or  bearer,  and  delivered  by  him  to  the 
piaintiffii. 

The  first  coant  was  in  the  usual  form,  and  averred  a  present* 
ment  of  the  check,  to  the  Cashier  of  the  Franklin  Bank  for 
payment,  on  the  t9th  day  of  May  18X8,  his  refusal  to  pay  the 
same,  and  notice  to  the  defendant  on  the  same  day. 

The  second  county  in  adffition  to  the  ordinary  averments,  set 
finrth,  '*  that  after  the  making  of  the  said  draft  or  order,  and  be- 
^  fore  the  payment  thereof  to  wit,  <m  the  29th  day  of  May,  in  the 
'*  year  aforesaid,  between  the  hours  of  ten  and  twelve  o'clock 
'<  in  the  forenoon  of  that  day,"  « the  said  Franklin  3ank,'* 
^stopped   payment,  and  from  thenceforth   entirely  suspend* 
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m 

•d  its  ordinaiy  ^d  accustomed  busmess  as  a  bank,  and  firom  AamA  Tmm 

1  AQfi 

theciceforth  ceased  to  pay  tbe  drafis  or  checks  of  depositors  or ' 


dealers  with  said  baok."     *^  By  reason  whereof  the  said  defend-*  Ciomw«ll  aai 
aoi''  *^  became  liable  to  pay  to  the  plaintiA  the  sum  of  wooej  ▼. 

in  the  said  draft  or  order  specified,''  &c. 

The  third  couni  was  exactly  Uke  the  first,  except  that  it  aU^;ed 
a  demand,,  reliisal  and  notice  on  the  4A  ctey  of  Jtmtp  1Q2& 

The  declaration  also  contained  th^  usual  money  counts,  and  a 
count  on  an  mriAitd  campuioMent, 

At  the  trial  the  plain  ti&  proved,,  that  in  tbe  month  of  May, 
1883%  they  sold  and  delivered  to  the  defendant  a  quantity  of  tiin* 
her.  That  on  the  28th  day  of  the  same  month,  the  parties  made 
a  settlement  for  Ihe  timber  at  the  hour  of  d  o'clock  P.  M.,  and 
that  on  the  settlement,,  the  defendant  ^ve  one  <tf  the  ptaintifls 
his  check  oo  tbe  F/anklin  Bank  for  one  thousand  dollars.  The 
plaintifl&  then  read  the  check  in  evkl^mce,  and  i»-esented  an  ac- 
count of  the  timber  stated  by  the  defendant  himself  exhibiting 
a  balance  of  {1^1,046  10  cts.  due  from  him  tothe  plaintifis. 

A  teller  of  the  Franklin  Bank  was.  then  <^ed  as  a  witness  by 
the  phuntifls,  who  testified  that  on  the  29th  of  May,  1828^  that 
bank  stopped  payment  in  consequence  of  a  writ  of  injunction,  issu- 
ed out  of  the  Court  of  Chancery,  and  served  on  the  bank  on  that 
day;  that  he  received  orders  from  the  cashier  at  half  past  10 
o'clock  of  the  same  day  not  to  pay  any  checks  or  drafts  ;  that 
from  that  time  ihe  bank  entirely  ceased  to  do  business^  and  that 
DO  checks  or  drafts  were  paid  by  it  afterwards. 

The  witness  also  testified  that  at  the  time  the  bank  stopped 
payment,  the  defendant  had. sufficient  funds  therein  to  p^y  said 
check,  and  that  it  would  have  been  paid,  if  it  bad  been  presented 
before  the  bank  stopped  payment.  He  Anther  testified,  thit 
checks  were  paid  as  usual  at  the  hank  on  the  29th  of  Migr*  fom 
the  opening  of  the  bank  until  the  injunction  was  served^ 

The  plaintiffii  offered  no  evidence  to  support  the  avermei^t  Of 
demand  and  notice  set  forth  in  the  first  and  third  counts  of  their 
declaration :  and  the  foregoing  was  cdl  the  testimotty  in  tb^ 


roh.  t.  8 
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August  Teim       A  verdict  was  taken  for  the  plainttfi  subject  to  the  opinion  of 

^'^^^        the  court  upon  a  case  to  be  made,  and  either  party  had  leave  to 

^^W^."*^  turn  the  case  into  a  WU  of  exceptions.     If  the  court  should  be  of 

-  ^-  opinion  that  the  plaintiffs  ^ere  not  entitled  to  judgment,  then  a 

nonsuit  was  to  be  entered. 

The  cause  was  argued  by  Mr.  P.  A.   Cowdrey  and  JUr.  J. 
JbUhofiy  for  the  defendant,  and  by  JIfr.  D,  B.  Tdhnadge  for  the 
plaintiffs. 
For  the  defendant  it  was  contended, 

I.  That  as  the  defendant  at  the  time  of  drawing  ilie  check  had 
ample  funds  in  the  bank,  the  jplaintifls  ought  to  have  presented 
the  same  for  payment ;  and  if  payment  had  been  refused,  notice 
should  have  been  given  to  the  drawer. 

A  check  is  to  be  considered  as  an  inland  bill  of  exchange,  and 
subject  to  the  same  rules.  [7  T.  R.  430.  CkUiy  oh  BUlsy  17. 
Cruger  r.  Jhrmstrfmg^  3  /.  €.  6.]  The  contract  on  the  part 
of  the  holder  of  a  check  is,  that  it  shall  be  presented  at  the 
bank  for  payment :  and  in  case  of  non-payment,  that  notice  shall 
be  given  to  the  drawer.  And  the  general  rule  is,  that  the  check 
is  not  due  from  the  drawer,  until  paynfient  has  been  demanded 
of  the  drawee,  and  refused.  [Mwray  v.  Judahy  6  Cowen^  484.] 
If  the  holder  of  the  check  be  guilty  of  any  laches  in  making 
demand,  damage  to  the  drawer  will  be  presumed.  [CAft.  an 
BUhyUS.] 

The  only  excuse  for  omitting  to  make  demand  and  give  notice 
to  the  drawer,  is  the  want  of  effects  m  the  hands  of  the  drawee  : 
[Chit,  an  Bilhy  258.  Dennis  v.  Marrke,  S  Esp.  R.  158.]  The  ne- 
cessity  of  notice  is  not  dispensed  with  by  the  bankruptcy,  insol- 
vency, or- death  of  the  acceptor  of  a  bill,  or  maker  of  a  note. 
{Russell  «•  Langstaff,  Doug,  515.  Warrington  v.  Furhory  8 
'Easty  345.  Esdaile  v.  Sbwerbyy  11  Easty  117.  Howe  v.  BoteeSy 
16  EastyUS, 

U.  The  check  was  an  alignment  of  the  defendant's  funds  pro 
tantOy  and  the  injunction  staying  the  payment  was  at  the  risk  of 
the  plaintifls. 

Whether  the  plaintifis  claim  under  the  counts  upon  the  cheeky 
or  upoa  the  rmim%ii  cotnputassent^  the  defendant  is  equally  entitled 
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to  a  presentment  ot  the  ch»€k  at  the  bank  for  payment,  and  to  August  Tefa 
notice  of  its  dishonoar.    If  a  bill  of  exchange  or  promissory  note  .    ^^^ 
be  taken  in  satiBfactionof  a  precedent  debt,  the  croditor  cannot  ^^^^  ^^ 
proceed  in  an  action  for  such  debt  without  showing,  that  he  has  ^* 

used  due  diligence  to  obtain  acceptance  or  payment ;  and  also 
showing,  if  the  defendant  was  a  party  thereto^  that  h^  had.  due 
notice  of  the  dishonour.  iSmUh  v.  Wiieon,  JMr.  R.  187. 
Bridges  V.  Berry^  i  Taunt.  ISO.  SM  ^  S.  S62.  Chttty  on 
BUU,  1£6,  126.1 

If  nodce.of  non-payment  be  not  givi^n,  the  parties  are  not  only 
discharged  from  Uability  on  the  bill,  hot  from  the  original  conside- 
ration of  it.  [Rucker  v.  IRUeryU  Bast,  4S.  Bayky  m Bills,  167. 
Cbithf  on  Btib,  256.    Master  v.  MUer,  4  JD.  ^  E.  343.] 

In  tills  case  there  never  was  a  demand  of  payment,  and  notice 
of  the  facts  have  never  been  comn^unicated  to  the  defendant.. 
If  due  diligence  in  making  presentment  had  been  used,  the  check 
would h&ve been  paid;  fpr  the  drawer  had  sufficient  funds  to 
cover  his  draft  The  bank  was  not  insolvent,  and  the  plaintifb 
cannot  excuse  the  want  of  demand  and  notice.  The  defendant 
thensfore  is  exonerated  from  all  liability  on  the  check ;}  the  funds 
in  the  bank,  to  the  amount  of  the  check,  were  at  thq  risk  of  the 
plaintiffit  and  they  cannot  recover  the  consideration,  which  has 
tfeen  lost  by  their  default 
Mr.  TaUmadge,  for  the  plaintifTs. 

I.  The  balance  due  to  the  plaintiffs  has  been  staruck  by  the 
parties^  and  the  plaintiffii  are  entitled  to  recover  on  the  count  on 
the  mnmiii  amputassent  unless  they  have  been  paid.  The  check 
was  not  recaoed  as  payment ;  and  it  will  not  be  considered  as 
such  in  law,  unless  expressly  proved  to  have  been  given  for  that 
purpose.     [1  CoveiK  376.  2.  Camp.  515.] 

The  original  debt  is  still  subsisting ;  and  as  the  check  was  re« 
ceived  merely  as  collateral  thereto,  the  inquiry  is,  whether  the 
plaintiA  have  been  guilty  of  such  laches  as  will  make  them 
liable  for  the  amount  of  the  chepk.  They  were  the  mere  agents 
of  the  defendant  to  collect  the  mo)ney,  and  cnn  only  be  liable  fcflc 
such  negligence  as  would  charge  an  agent  or  attorney.  - 
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it  Tern      If  ibe  plaintifls  had  waited  beyond  what  mighl  be  deemed  a 
■     maMonable  time   before  they  presented  the  check,  and  if  the 


^"wn^  *"*  ^^^^  ^^  stopped  payment  after  that  period,  whereby  the  de»- 
▼•  fendant  had  loet  his  funds,  then  the  plaintiffs  might  have  been 

liOTett* 

chargeable  with  the  loss.  But  hefe  the  bank  stopped' payment, 
tefore  even  a  reasonable  time  for  presentment  had  elapsed  ;  and 
therefore  no  laches  can  be  imputed  to  the  ptaintiffs. 

IL  The  bank  having  stopped  payment  under  ah  tnjtmctkmf 
this  case  differs  from  that  of  an  insolvent  or  bankrupt  drawee, 
and  the  plaintifls  were  not  bound  to  present  the  ebeck, 

A  check  differs  from  a  bill  of  exchange,  in  various  respects  ; 
and  the  stoppage  of  the  bank  by  injunction  will  excuse  the 
want  ot  presentment  and  notice  even  in  a  suit  upon  the  check. 

It  is  generally  said  that  the  obligations  and  liabilities  of  a  draw- 
er of  a  bill)  and  those  of  the.endorser  of  a  note  are  alike.  Bui 
t}iere  is  a  difibrence  in  the  cases ;  for  no  excuee  will  dispense 
with  demand  and  notice,  where  an  endorser  is  to  be  charged, 
eijther  on  a  note  or  a  bill ;  while  want  of  effects  in  the  hands  of  the 
drawee,  in  some  instances,  will  excuse  demand  and  notice,  where 
a  drawer  is  to  be  charged.  [Chitty  on  BiUs,  274.  (n.)  IS  Bael^  189  ] 

But  if  the  rules  which  apply  to  endorsers  of  notes  are  equal- 
ly applicable  to  drawers  of  bills,  still  the  defendant  in  this  case 
has  no  right  to  claim  to  be  discharged  from  his  obligations  upon  the 
check)  because  he  received  the  immediate  consideration  for  it. 
Where  the  money  raised  upon  a  note  is  received  by  an  endorser 
who  is  ultimately  to  pay  it,  notice  of  non-payment  may  not  be 
necessary  [11  /.  A.  181.] 

The  true  principal  isy^that  a  demand  and  notice  are  not  neces* 
sai^  in  a  suit  against  the  person  tr&o  is  Kable  in  the  last  resort. 
{4  Cranehy  146.]  If,  then,  the  drawer  or  endorser  receives  the 
consideration  for  the  bill,  he  dispenses  with  notice. 

But  bank  checks  have  often  been  treated  as  difleriog  from  biUd 
ef  exchange,  [t  Camp.  616.  8  /.  C.  6.]  In  this  last  caM 
Raddiff,  J.,  plainly  intimates,  that  a  check  might  be  pref^ented  to 
the  bank,  evett  after  a  lapse  of  four  years,  and  the  foundation  for  a 
suit  laid^  if  the  defendant  eouM  not  ihow  some  injury  arieinf  fttrni 
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the  delay.  In  7  Cowen,  176.,  Jiidg«  Woo^oflb  intiimt^a  doiAt  AngM  Tem 

whether  a  dematid  in  ibe  ease  ein  check  h  neceeMiy  at  iA ;  ihuB  ^ 

showing  that  he  did  not  consider  Arawera  of  biUs  and  endoreers  of  ^   wiag. 
notes  a^  standing  in  the  same  situation.  Ikmul 

ni.  Bat  if  this  check  id  to  be  considered  as  completely  asnmi* 
lated  to  a  bill  <»f  exchange,  the  sknalim  of  the  bank  dispensed 
with  a  demand  and  notice. 

The  nile  is,  that  when  the  drawer  has  no  fuilds  in  the  bands 
of  the  drawee  at  the  motortfy  of  the  b8lj  (although  there  might 
hare  been  effects  at  the  time  when  the  bill  wos  drawn)  then  no- 
tice is  fisp^nsed  with.  Is  there  any  diflerenceln  pdnciplev  whe-i^ 
ther  the  funds  are  actually  withdrawn,  or  whether  they  are  locked 
up  by  an  injunction  1 

la  the  ordinary  casiea  of  insolvency  on  thepartof  thedrawee,  ade* 
ttmnd  and  notioeare  not  dispensed  wtth^  because  the  bill  may  be  paid 
hyMhermeani;  ashy  the  assistance  of  friends,  ora  ppecial  appropria^ 
tton.  In  this  case  the  reason  cannot  operate ;  for  a  payment  of  the 
check  would  have  been  a  vidation  of  the  injunetion,  and  would 
have  subjected  the  party  to  punishment.  The '  defendant  then 
has  had  no  effects  m  the  bank  at  any  period  within  h  reasonable 
time  for  presenting  the  check,  which  could  have  bcfien  applied  to 
his  draft.  He  has  not  been  injured  by  a  want  of  demand  and 
notice;  because  such  demand  would  have  been  totally  unavaiU 
ing,  unless  made  at  the  earKest  pomble  moment  after  the  check 
was  drawn.  This  extraordinary  promptness  is  not  required  of 
the  piaintifls,  and  they  were  merely  bound  to*  use  ordinary  diK^ 
gence,  or  to  avoid  aR  neglect  No  ItKhes  in  this  case'  can  be  im* 
putedtothem,  and  they  are  entitled  to^  recover,  either  upon  the 
second  count,  or  on  the  inrinnd  eamputassetU. 

JoNvs,  C.  J.,  after  stating  the  faicts  of  the  ease,  observed,  that 
the  questions  arising  Xipon  the  ihcts  were,  first,  whether  proof  of 
the  presentment  and  demand  of  the  check  and  notice  o/itsdis« 
honour  were,  under  the  etreumstancesof  thecase,  kidisp^nsaUo 
prerequisites  to  a  recovery  on  the  ch^kf  and  secondly,  whether 
the  beSance,  fbr  which  (he  check  appisared  to  hav^  been  givei^ 
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Angnst  TariD  WAS  lecoTerabie  en  the  counL  inon  an  account  stated  or  not. 

These  quesiione  were  considered  by  him  at  large  upon  tJhe  ge- 


Cromwflil  and 


'^l^^  ™"  neral  prind]de8  of  law  apfdicable  to  the  case ;  but  his  opinioD  upon 
the  dther  p<nntSy  they  inyolve,  is  omitted,  and  that  portion  of  his 
observations  >alooe  given,  which  relates  to  the  leg^l  efect  and 
operation  of  4he-kijimction  upon  the  right  of  the  parties;  and 
which  branch  of  the  subject  was  considered  by  him  onj^y.  After 
expressing  his  opinion  on  the  other  question  in  the  cause,  the 
Chief  Justice  proceeded  as  fcdiows : 

But  if  the  general  rules  of  law  or  the.  usage  of  merchants 
required  th^  preseotmeat-of  the  check  ^nd  the  demand  of  the 
money,  as  jMrereqUisites  to  the  right  of  action  against  the  drawer ; 
and  if  the  insolvency  of  the  bank,  or  the  temporary  suspension  of 
its  payments,  would  not  excuse  the  neglect  of  demand  of  pay* 
ment  and  notice  of  dishonour,  and  if  even  proof  of  the  due  ob- 
servaqce  oi  these  formalities  should  be  held  necessary  to  entitle 
these  plaintift  in  other  circumstances  to  sustain  an  acticm  upon 
the  antecedent  debt,  for  which  the  check  was  g^ven,  yet  this  case 
would  not,  in  my  view  of  it,  come  within  the  rule.  This  case 
does  not^stand  upon  the  insolvency  of  the  bank,  or  its  suspension 
of  payment  solely^ .  .  « 

The  stronger  ground  is,  that  the  bank  was  under  a  legal  re- 
straint, aqd  disabled  by  process  of  law  fromappl3ring  the  deposits 
of  the  drawer  to  the  payment  of  the  check  :  and  if  such  was  the 
case,  a  demand  could  not  have  been  of  any  possible  avfiil  to  the 
drawer,  and  the  reason  given  for  requiring  a  demand  upon  a 
bankrupt  fails  ;  since  the  officers  of  the  bank  could  not  be  ex- 
pected under  such  curccunstances  to  interpose  with  their  own 
moneys  to  pay  the  drafts  of  the  dealers.  How  &r  a  mere  tem- 
porary restmint  by  an  injunction  at  the  suit  of  a  party,  praying 
for  it  as  a  precauti^ciarj  measure,  and  which  is  liable  to  be  dissolved 
or  modified,  would  excuse  the  necessity  of  a  den^and,  may  per- 
haps be  questionable :  for  in  such  case  the  deposits  of  the  drawer, 
oa  which  he  values  remain  entire,  and  it  may  be,  that  the  ob- 
flltade  to  their  application  to  the  payment  of  the  check  will  be 
speedily  removed    But  was  this  such  ai^  injunctuMv  or  was  it 
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not  the  remedial   process  tmthorised  by  the  act  of. the  Slst  of  August  T«m 
AprB,  18«5.  "  to  prevent  fraudulent  bankruptcies  by  incorporated 
companies,  and  to  facilitatls  px)ceeding8  against  them»  and  for 
other  purpoeesTH*) 

By  the  17th  section  of  that  act,  the  court  of  Chimcery  is  au- 
thorised and  reqmredy — ^upon  the  applicaticm  of  the  attorney  gen^* 
eraly  or  a  creditor  of  any  incorp(»-ated  bank  or  company,  and  upon 
proof  that  such  company  is  insolvent,^or  that  it  has  violated  any 
of  the  provisions  of  the  act  incorpomting:  it,  or  of  any  other  act| 
which  shaH  be  binding  upon  it,*-— to  issue  an  injunction  restrain- 
ing such  company  and  its  officers  fr<»n  exercising  any  of  the  pri- 
vileges or  franchises  granted  by  the  fict  incorporating  such  com- 
pany,orbyany  other  kct,  from  the  collecting  or  receiving  any 
debts,  and  from  paying  out  or  in  any  way  t^neferrtng  any  of  the 
monies-  or  effects  of  such  company^  until  such  court  shall  other- 
wise order ;  and  the  act  provides,  that  it  shall  be  lawflil  for  such 
court  to  appoint  a  receiver  of  the  monies^  property  and  eflbcts  of 
such  company,  and  to  distribute  the  same  ttmoDgthe  fiiir  and  hon- 
est creditoiB  thereof.  The  legal  effect  of  this  proceeding  is  to  dis- 
possess  the  irfficers  of  the  bank  of  ail  power  and  contnd  over  the 
money  of  the  bank,  and  to  make  it  unlaWfrd  for  them  to  pay  any 
order  or  checks  upon  them.  And  when  the  process  of  injunction 
is  ac6oiftpanied  with  or  followed  by  the  appointment  of  a  receiver, 
the  effect  upon  Uie  depositors  is  to  divest  Uiem  of  the  ri^t  to 
withdraw  their  deposits,  and  it  effectualty  operates  as  a  statute- 
countermand  of  their  checks: 

The  terms  of  the  act  are  peremptory,  that  the  monies,  prdper- 
ty  and  effects  of  the  company  shall  be  distributed  among  the  fair 
and  honest  creditors  of  the  institution ;  and  the  depositors  and  bill- 
holders  are  equally  creditors  of  the  corporation,  and  the  deposits 
make  part  of  the  monies  of  the  bank  distributaUe  am(»ig8t  the 
creditors  generally. 

The  money  which  a  dealer  deposits  is  not  kept  idistinct  and 
separate  in  the  vaults,  for  the  use  of  the  depositor  to  be  specifical- 
ly returned  to  him  upon  demand ;  but'it  is  intermingled  mth  the 
other  monies  of  the  institution^  and  makes  part  of  its  general 

(U-N.  Y.  1828.'  ^th  Sm.  c.  32^. 
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Aagoat  Term  ftmd&r  tb0c«fiipoii  benefit,  and  only  entitles  the  depoaitor  to  a 

*^*^        oredit  HfMm  the  bank  to  )tbe  amount  (rf  his  deposit;  givmg  him  a 

Cioraweii  wid  ^|j|  ^  ^^^  yp^Q  t^e  bank  to  that  amount  at  pleasure,  ul 

▼.  checks  payable  upon  preseniation. 

^^^  When  therefore  the  bank  subjects  itself  to  the  provioons  of 

the  statute,  and  th^  injunction  issu^  and  a  receiver  is  appoiiit- 
ed,  all  right  of  every  creditor  tp  payment,  other  than  by  the  ulti* 
mate  receipCof  the  distributive  share  of  the  assets  wholly  ceases. 
The  depositors  and  the  bill-holders  are  alike  deferred  to  the  final 
sel^Uement  of  the  affai«B  of  the  bank  for  their  dividend.  The  fund 
for  the  payment  of  checks  is  abstracted  by  the  force  of  the 
ot^jO^Ue,  and  the  check  can  no.  longer  be  paid  by  the  .cashier, 
however  great  bis  desiie  may  be  U>  pay  it  Can  a  demand  be 
nspessary  under  tuck  chtumsUmo^M  1  or  must  not  the  ealm 
change  in  the  state  of  things  absolve  the  bolder  of  the  check 
frgHD  the  obligatk>n  ot  preseating  it  for  payment  to  drawers, 
who  would  incur  a  contempt  by  paying  it,  and  moreover  act  ia 
their  owfi  wrong,  perhaps^  and  render  themselves  liable  for  the 
whole  amomt  of.  the  inoney  to  the  creditors.  Is  not  the  transfer 
of  the  fund,  upon  which  the  check  was  drawn,  fropi  the  ofiioere 
of  the  bank  to  the  receiver  by  the  operation  of  law,  .equivalent  i^ 
the  withdrawal  of  the  money,  by  the  drawer  qf  the  check,  and 
mi^  it  not  equally  dispense  with  die  necessity  of  a  pcesentment, 
or  the  formal  denumd  of  the  mopey  f  The  @qpreme  Court  of 
the  State  of  Massachusetts  in  the  case  oi  HaUv.  JSurr,  [It 
Mats.  R.  86,]  decided  that  no  demand  of  payment  upon  the  per^ 
sonal  mpresentativea  of  a  deceased  promissory  or  notice  of  non- 
payment was  neceflEHury,  under  the  laws,  of  that  state^  io  charge 
the  indorsers ;  because  an  administrator  is  not  obliged  to  pay  any 
debt  of  the  deceased,  except  such  as  are  privileged  until  the  lapse 
of  a  year  from  his  appointment,  and*  because,  in  case  of  a  deficien- 
cy of  assets  to  pay  the  debts,  a  general  distribution  takes  place 
amoi^all  thecredit(»%  with  the  exception  oaly  of  those' who 
fall  within  the  {wivileged  dasses.  A  demand  th^efore  upon  the 
administrator  would  be  ni^tory,  and  a  mere  titniUesome  formali- 
ty, and  it  would  be  idle  to  require  it.  The  court  in  that  case  ad«> 
mit  the  rale  to  he  othenvise  in  E^igland ;  but  (hey  take  the  distioc- 
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tion  that  in  England  the  executor  or  adnoinistrator  is  at  liberty  to  August  T 
pay  any  debt  he  pleases,  in  preference  to  others  of  the  same  degree,  -      .   '  .,. 
and  to  the  total  exclusion  of  all  others  of  the  same  class,  provided       ^i,^ 
the  residue  of  the  assets  are  sufficient  to  discharge  those  of  a  higher       vovistt. 
grade,  and  that  he  may  in  such  case  discharge  himself,  by  show- 
ing that  he  has  fully  administered.    In  England,  therefore,  the  ad- 
ministrator may  pay  the   bill  when  called  upon ;  and  the  other 
parties  upon  it  have  a  right  to  the  chance  that  he  will.     But  in 
the  state  of  Massachusetts,  where  the  estate  is  insolvent,  there  is 
no  reason  to  presume,  or  to  suppose,  that  a  demand  would  be  ef- 
fectual.    This  distinction  appears  to  me  to  rest  upon  a  solid  foun- 
dation ;  and  considerations  equally  powerful  apply  to  the  case  of 
a  bank,  whose  operations  are  arrested  by  these  peculiar  statute- 
provisions  existing  in  our  state,  and  whose  affairs  are  to  be  wound 
up  and  settled  by  a  receiver.    Such  a  case  must  form  an  excep- 
tion to  the  general  rule.    No  principal  of  law,  nor  any  mercan- 
tile usage,  can  require  so  vain  a  ceremony,  as  a  formal  demand  of 
payment  upon  a  party,  who  is  by  a  public  statute  divested  of  the 
means  and  the  authority  to  pay. 

If,  therefore,  it  sufficiently  appears  that  the  injunction  in  this 
case  did  issue  under  that  statute,  no  demand  of  the  check  could 
be  necessary,  nor  any  notice  of  non-payment.  The  case  is  defi- 
cient in  clearness  on  this  point,  and  it  will  be  difficult  to  collect  the 
character  of  the  injunction  from  the  fact  it  discloses.  But  the 
nature  of  the  proceeding  against  the  bank  is  a  matter  of  notoriety. 
We  cannot  shut  our  eyes  to  the  fact.  The  bank  was  a  pubUc  in- 
stitution located  in  this  city.  The  injunction,  which  suspended 
its  operations,  emanated  from  one  of  the  highest  judicial  tribunals 
in  the  state,  and  was  openly  and  publicly  announced  at  the  bank. 
It  was  accompanied,  or  promptly  followed  by  the  appointment  of  a 
receiver,  who  immediately  entered  upon  the  duties  of  his  office, 
and  displaced  the  officers  of  the  bank  ;  and  whose  appdntment, 
with  the  powers  vested  in  him  thereby,  were  published  in  the  ga- 
zettes of  the  city.  Acts  so  public,  and  proceedings  so  deciove 
in  their  character,  and  so  open  and  efficient  in  their  operation, 
were  calculated  to  attract  the  attention  of  the  citizens  generally  \ 
and  the  debtoiv  end  creditors  of  the  bank»  in  e6mmon  with  itc^ 

VOXr.  L  9 
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Augasi  Term  officers  and  dealers  of  every  description,  were  not  only  charge- 

*^^'        able  with  notice  of  them,  but  must  have  been  conusant  of  them. 

CioigweU  and  jj  tji^f^fore  the  case  had  been  wholly  silent  on  the  subject,  and 


.  V-  had  merely  stated  the  fact,  that  the  bank  had  discontinued  its  op- 

Ijovett. 

erations,  and  suspended  its  payments,  the  court  might  perhaps  have 
judicially  noticed  the  cause  of  the  suspension.  But  the  injunc- 
tion is  expressly  declared  to  be  the  cause  ;  and  the  case  refers  to 
the  process  and  its  general  effect  upon  the  institution  as  matters 
of  public  notoriety,  which  it  was  not  necessary  further  to  describe 
or  explain.  An  injunction  issued  out  of  the  court  of  chancery 
arresting  all  the  operations  of  the  bank,  and  causing  it  to  discon- 
tinue the  payment  of  all  drafts  and  checks  upon  it,  and  which 
was  continued  in  force  from  the  month  of  May,  to  the  time  of  the 
trial  of  this  cause,  in  the  month  of  October  following,  cannot 
be  regarded  as  a  mere  temporary  measure,  nor  properly  referred 
to  the  ordinary  powers  of  the  court,  but  must  be  ascribed  to  the 
summary  jurisdiction  conferred  upon  the  Chancellor  by  the 
statute. 

It  is  difficult  to  conceive  a  case  in  which  that  court,  in  the  ex- 
ercise of  its  ordinary  jurisdiction,  could  discreetly  award  to  a  suitor 
seeking  equitable  relief  by  bill,  as  a  mere  cautionary  measure, 
a  process  at  once  arresting  the  whole  movements  of  a  public 
bank  in  full  operation,  and  deranging  all  the  calculations  of  its 
numerous  dealers,  and  shaking  the  public  confidence  in  its  so- 
lidity. Such  a  measure,  unless  speedily  removed,  must  prostrate 
any  monied  institution.  It  is  a  remedy  for  extreme  cases  only ; 
and  its  general  application  to  ordinary  cases  could  not  be  tolerated. 
Before  the  statute,  it  was  unknown  ;  and  under  the  statute  it  is 
applied  in  those  cases  only,  where  the  object  and  intent  is  to  break 
up  the  institution,  and  distribute  its  funds  among  its  creditors  and 
stockholders ;  and  with  the  supplementary  provision  of  a  receiver 
to  wind  up  its  concerns,  and  the  settlement  and  distribution  of  its 
property  under  the  direction  of  the  court,  it  becomes  an  effica- 
cious and  salutary  remedy,  for  the  the  extreme  cases,  to  which  it 
was  intended  to  be  applied.  When,  therefore,  it  is  predicated  of 
a  public  banking  institution,  operating  under  an  act  of  incorpora- 
tion,  that  its  payments  have  been  suspended,  and  its  operation 
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ceased,  in  conaequeBce  of  an  in  injunction  issued  out  of  the  Court  Auguit  Tem, 
of  Chancery,  we  raust  necessarily  intend*  that  the  injunction 
issued  under  the  statute,  and  makes  a  part  of  the  summary  reme-  ^"*^{jjjjl*"^ 
dy  provided  for  the  cases  specified  in  the  act.  ▼» 

The  injunction,  then,  to  v^bich  this  case  refers,  must  be  the 
summary  process  given  by  the  statute,  and,  fi'om  its  longcon* 
tinuaoce,  must  have  been  accompanied  by  the  appointment  of 
a  receiver.  But  let  it  be  conceded  for  a  moment,  that  we  are  not 
at  liberty  to  act  upon  the  knowledge  of  matters,  which  we  derive 
from  public  records  and  judicial  acts  and  proceedings  of  general 
notoriety,  and  that  the  ease  does  not  sujfficiently  disclose  the  na* 
ture  of  the  injunction,  to  enable  us  judicially  to  refer  H  to  the 
statute  ; — the  consequence  then  would  be,  that  we  must  grant  a 
nonsuit,  and  turn  the  plain  tiff  round  to  another  suit,  or  we  must 
award  a  new  (rial  for  the  sole  purpose  of  introducing  that  evidence 
into  the  cause.  Cui  Bono  ?  The  facts  are  notorious,  and  the  certain 
results  of  another  trial,  if  my  conclusions  from  these  facts  are 
correct,  must  be  a  verdict  for  the  plaintiffs.  But  I  am  satisfied, 
that  upon  the  case  as  it  stands,  1  may,,  and  ought  to  take  the  in« 
janction,  which  stopped  the  operations  of  this  bank,  to  be  the 
statute  process  issued  under  the  act  of  the  Slst  of  April,  1825, 
to  prevent  fraudulent  bankruptcies,  &c.  I  feel  myself  bound, 
therefore,  to  look  to  the  peculiftr  character  and  legal  effects  of 
this  statute-injuttction ;  and  the  brief  view  1  have  taken  of  them, 
satisfies  me  that  they  render  this  case  an  exception  to  the  general 
rule,  and  that  no  previous  presentment  of  the  check  to  the  bank 
for  payment  was  necessary  to  sustain  the  siiit.  I  am  accordingly 
of  opini<m,  that  the  verdict  is  right,  and  that  the  motioii  for  a  non« 
suit  must  be  denied. 

Oaklbv,  J.,  after  stating  the  facts  of  the  case. 
I  think,  upon  this  state  of  the  ease,  that  the  plaintiff  has  a 
right  to  recover,  upon  the  count  in  his  declaration,  on  an  nmmul 

It  is  well  settled,  that  the  giving  of  the  check  in  question  was 
no  peyment  of  the  debt  ari«ng  from  the  sale  of  the  timber*  [PoT" 
ter  9.  Taleon,  1  Cawen,  3S9.    Evermv.  CoUin$y  %  Camp.  515.]  If 
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AagoftTeniiy  the  check  was  unproductive,  without  any  fault  or  negligence  on 
^^  '        the  part  of  the  plaintiffs,  they  may  resort  to  the  original  indebted- 


^"^''Jrmg  "^  '^^^  ^  ^^^  ground  of  the  action.     Not  having  received  the  check 
^-  in  payment  of  the  account  for  the  timber,  they  were  merely  agents 

of  the  defendant  in  drawing  ihe  money  from  the  bank,  for  the 
purpose  of  applying  it  to  the  satisfaction  of  tlie  debt ;  and  if  they 
were  not  guilty  of  any  negligence  in  the  transaction,  whereby 
the  defendant  has  sustained  an  injury,  they  may  return,  or  cancel 
tl^e  check,  and  sue  on  the  original  consideration. 

It  is  clear,  that  there  was  no  negligence  on  the  part  of  the 
plaintiffs,  in  not  presenting  the  check  at  the  bank,  before  it  stopped 
payment.  The  bank  wat;  open  but  half  an  hour  after  giving  the 
check,  and  the  rule  appears  to  be  settled,  that  no  lachis  can  be 
imputed  to  the  holder,  if  the  check  is  presented  at  any  time  dur- 
ing the  day  after  that  on  which  it  was  given.  [CMUy  on  BiUfj 
274.  5.] 

It  does  not  appear,  in  the  case,  that  any  notice  was  given  to 
the  defendant  that  the  bank  had  stopped,  or  that  the  check  had 
not  been  paid.     Before  the  defendant  could  avail  himself  of  the 
want  of  any  such  notice,  it  was  incumbent  on  him  to  show 
that  he  had  been  injured  by  it.     The  nature  and  origin  of  the 
injunction  served  on  the  bank  do  not  appear.     But  as  the  effect 
of  it  is  stated  to  have  been  an  entire  suspension  of  the  business 
of  the  bank,  we  may  take  judicial  notice,  that  it  must  have 
been  bsued  in  pursuance  of  the  1 7th  section  of  the  ^'  Jlct  to 
prevent  fraudulent  ba$ikruptcie8  by  inearparated  compames"  [7  L. 
JV*.  F.  453.]  and  the  legal  inference  therefore  is,  that  the  bank 
was  insolvent.     The  effect  of  the  injunction  was,  to  divest  it  of 
all  its  funds,  and  render  it  unable  to  pay  any  of  its  debts ;  all  its 
property  being  thereafter  subject  to  general  distribution  among  its 
creditors,  under  the  direction  of  the  Court  of  Chancery. 
In  the  absence  of  any  proof  on  the  subject,  we  must  infer,  that ' 
/  the  defendant  sustained  no  injury  by  the  want  of  notice,  that  bis 

check  had  not  been  paid,  as  he  could  have  taken  no  steps  to  with- 
draw his  funds  from  the  bank. 

The  whole  case  seems  to  resolve  itself  into  this :  the  defend* 
ant  has  purchased  the  property  of  the  plaintiffs ;  has  given  his 
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check  oa  a  bank,  not  in  payment  of  Ute  debt  but  to  en(d>Ie  tbe  AucMt  Term, 

plaintiflEB to  procure  the  money  to  satisfy  it;  and  the  check  has 

proved  unproductiye,  by  reason  of  cfat^umstances,  beycmd  the  ^"*!}J2^''"^ 
control  of  the  plaintiffs^  and  without  any  negligence  on  their  ▼• 

part,  which  has  been  tbe  source  of  mjury  to  the  defendant.  The 
defendant,  then,  must  still  remain  liable  fbr  the  property,  and  there 
being  an  appropriate  count  in  the  declaration,  tbe  plaiotifla  are 
entitled  to  judgment. 

This  view  of  the  subject  renders  it  unnecessary  to  consider 
whether,  under  the  peculiar  circumstances  of  this  case,  the  plain- 
tifls  were  bound  to  prove  a  presentment  of  >.tbe  cheek,  and  notice 
of  its  non-payment,  as  if  they  had  sued  on  the  check  alone :  and 
I  do  not  mean  to  give  anj  opinion  on  that  point. 

Hoffman,  J.,  concurred  in  this  opinion. 

[E.  Curtis,  M^fiir  the  jrf/'-    P>  A.  Coiftey,  JHPy  fait  ike  i^] 

^•le^^-Thifl  cause  was  tfterwards  carried  by  the  de£hidant  into  the  Supreme 
Court,  where  the  judgment  of  this  court  waecffirmed. 
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CitjBank  ThB  Pftfi8tD£l«T,   DIRECTORS   AND   CoUPAMT  OF   THE   ClTT 

▼. 
Btnardand  BaMK  OF  NeW-York 


Macy. 


versus 
Hezekiah  Barnard  and  Wm.  W.  Macy. 

Certain  Directors  of  tlie  City  Bank,  for  the  purpose  of  controlling  the  election  of 
its  officers,  entered  into  an  arrangement  for  the  purchase,  upon  the  account  of 
the  hank,  of  a  large  amount  of  its  stock,  (then  held  by  a  certain  individual^)  at 
a  premkini  of  aeven  fior  cent  above  its  par  value.  ^ 

To  eftet  thia  ol^ao^  they  paid  for  the  aiock  with  the  yiaidt  ^  the  bmk^  io  the 
amoont  of  its  par  value,  and  transferred  the  same,  in  trust  for  the  bank.  For 
the  purpose  of  paying  the  amoutit  of  the  fremiunif  each  director  borrowed  $3500 
of  the  bank,  by  causing  his  own  promissory  note,  regularly  endorsed,  to  be  dis- 
counted at  tiie  bank. 

In  an  action  brought  by  the  bank  upon  one  of  these  notes  against  the  defendants, 
who  Wei9  eadoners,  they  weK^  not  allowed  to  set*  up  the  iUegdUy  of  the  original 
transaction,  as  a  defence  against  the  note. 

Illegality  of  cooaideratioii,  (except  in  particular  cases  arising  under  the  provisions 
of  certain  statutes,)  does  not  avoid  a  note  in  tiie  hands  of  a  bmuifidi  holder, 
withent  notice ;  and  in  this  instance,  the  bank  was  considered  as  an  innocent 
third  party. 

This  was  an  application  for  a  new  trials  bii  the  part  of  the  de- 
fendants. The  cause,  upon  which  the.  application  was  founded, 
was  tried  at  the  July  term  of  this  court,  before  Mr.  Justice  Hoff- 
man. At  the  trial,  the  presiding  judge  rejected  aU  the  evidence 
oflered  by  the  defendants  to  sustain  their  defence,  and  the  plaintiffs 
obtained  a  verdict.  Exceptions  to  his  opinion  were  taken  by  the 
counsel  for  the  defendants,  and  a  motion  for  a  dew  trial  was  now 
made,  founded  upon  the  supposed  error  in  rejecting  the  testimony. 
The  evidence  itself,  thus  offered,  and  the  facts  of  the  case,  to- 
gether with  the  points  of  defence  relied  on  by  counsel,  being  fully 
stated  in  the  opinion  given  by  Mr.  Justice  Oaklet,  it  is  not  deem- 
ed necessary  to  recapitulate  them  here. 

The  cause  was  argued  by  Mr.  W.  S.  Jokmony  for  the  defend- 
ants, and  Mr.  J,  SxUhcn  for  the  plaintiff. 
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Oaklet,  J.     This  action  is  brought  on  a  note,  dated  the  ISth  Augtut  Teim 

1898 

of  Nov.  1827,  drawn  by  Jeihro  Mitchell  &  Co.  payable  to  the  de-  I 

fendantB,  and  cndoreed  by  them  to  the  plaintiffs.    On  the  trial     ^^^7^^ 
the  defendants  offered  to  prove,  in  substance,  that  in  the  year   ^•^ESic"^ 
1825,  Charles  LawUno,  in  concert  with  certain  persons,  a  majority 
of  whom,  at  the  next  election,  became  Directors  of  the  City  Bank, 
purchased  a  large  quantity  of  the  stock  of  the  said  bank,  for  the 
purpose  of  obtaining  the  control  of  the  election  of  its  officers. 
That  by  means  thereof,  Lawton  and  his  friends  were  made  di- 
rectors ;  and  Lawton  was  chosen  Vice  President.    That  soon 
afterwards,  to  prevent  Lawton  from  selling  said  stock  to  other 
persons,  who  would  change  the  directors  and  officers  of  the  bank, 
and  in  order  to  keep  themselves  in  office,  the  said  board  of  di- 
rectors  purchased  Lawton's  stock,  and  the  same  was  transferred 
to  the  bankf  or  to  the  cashier  in  trust  for  the  bank.    That  the 
bank  agreed  to  pay  Lawton  the  par  value  of  the  stock,  and  seven 
per  cent,  premium ;  and  Lawton  agreed  to  leave  the  said  bank, 
and  resign  his  seat  as  a  director.    That  it  was  then  further 
agreed  by  the  persons  composing  said  board  of  directors,  as  in- 
dividuals, and  not  as  a  board  of  direclors,  and  as  a  part  of  this 
arrangement,  that  they,  with  the  cashier  and  certain  other  per- 
sons to  be  made  dkectors,  would  each  give  an  endorsed  note  for 
the  sum  of  three  thousand  five  hundred  dollars,  to  make  up  thQ 
premium  on  Lawton's  stock :  which  notes  were  to  be  dated  on 
the  first  of  Nov.  1825,  and  made  payable  at  six  months,  and  were 
to  be  discounted  by  the  bank,  and  the  avails  applied  to  the  pay- 
m^tofthe  said  premium.     That  it>was  further  agreed,  that 
each  director,  who  should  give  his  note,  should  retain  his  seat  as 
long  as  he  thought  proper;  and  if  he  retired,  should  have  the 
right  to  name  his  successor.     And  further,  that  if  the  said  stock 
should  be  sold,  at  an  advance  on  its  par  value,  any  person,  who 
should  so  g^ve  his  note,  should  receive  his  share  of  such  advance ; 
but  should  not  be  prejudiced  by  any  fall  of  the  stock  below  its  par 
value. 

The  defendants  further  offered  to  prove,  that  Jethio  Mitchell 
was  one  of  the  directors  of  the  said  bank,  at  the  time  of  the  said 
arranfirement,  and  in  purstia^e  of  the  same^  gave  his  note,  en*- 
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AnguBt  Term  dorsed  by  one  Merrick  tar  the  sum  of  f  3500,  dated  on  the  first  of 
^^^'        November  aforesaid.    That  the  same  was  discounted    by  the 
City  Bank     plaintiflEs,  and  the  avails  applied  as  aforesaid*    That  when  it  be« 
Bamaini  and   came  due,  it  was  renewed  by  Mitchell,  and  indorsed  by  the  de« 
^^%^  fendants :  that  it  was  reduced,  by  sundry  payments  made  by 
Mitchell,  to  the  amount  of  the  note  in  question,  which  was 
given  and  indorsed  without  any  new  connderatbn.    That  the 
note  in  questbn,  with  all  the  preceding  ones,  had  always  re- 
mained in  the  hands  of  the  jdaintiffs  as  holders,  and  that  they 
fully  knew  all  the  circumstances  under  which  the  same  had  been 
given.    And  they  further  offered  to  prove,  that,  at  the  first  or 
second  election  of  dtrectors,  after  the  giving  of  the  said  note, 
Mitchell  was  le&  out  of  the  board,  without  his  consent. 

The  plaintifiB*  counsel  objected  to  the  evidence  thus  offeredt 
as  bdng  insufficient  to  constitute  a  defence  to  the  action ;  and 
the  Judge,  being  of  that  opinion,  rejected  it.  To  this  <q[union  the 
defendants'  counsel  excepted. 

It  is  now  contended,  on  the  part  of  the  defendants^  that  the 
facts  offered  to  be  proved  show,  that  there  was  no  valid  conside- 
ration for  the  note  m  question,  and  that  the  same  is  void  in  the 
bands  of  the  jdaintiffi. 

The  transaction,  out  of  which  the  original  note  (of  which  the 
present  is  a  renewal  or  continuation)  took  its  origin,  is  supposed 
to  be  a  violation  of  the  2d  secticm  of  the  act  of  the  21st  of  April, 
1825,  [$€$$.  48.  e^  325.]  by  which  it  is  provided,  that  it  shall 
not  be  lawful  for  the  directors  of  any  bank  ^  to  divide,  with- 
^  draw,  or  in  any  way  payio  the  stockholders,  or  any  of  them, 
^*  any  part  of  the  cajstal  stock,  or  to  reduce  die  same  without  the 
^  consent  of  the  Legislature ;"  and  that  in  case  of  any  violation 
of  the  provisions  of  the  said  section,  the  directors  concerned  there- 
in shall  be  individually  liable  **  to  the  said  corporaticm,"  **  and  to 
**  the  creditors  thereof  in  the  event  of  its  dissolution,**  to  the 
amount  of  the  cafHtal  stock,  so  withdrawn  or  reduced,  &c. 

Assuming  that  the  purchase  of  the  stock  of  Lawton  was  a  vio- 
lation of  this  act,  it  does  not,  in  my  judgment,  follow,  that  this 
note  is  vdd.    The  act  does  not  declare  void,  any  note  or  security 
given  under  th^  circumstances  probibitftd  by  it.    The  directors 
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Qiay  be  peraonaQy  liable  to  the  extent  provided  by  tlie  act :  but  Angwt  Tm 

1898 

the  transaction  may  still  be  valid,  as  to  all  third  parties.    The  ' 

corporadon,  which  is  the  jdaintiff  in  this  case,  is  clearly  to  be  dis«     City^Buk 

tingiiished  from  the  directors,  when  acting  as  individuals,  or  act*    BarMnl  and 

ing  in  violation  of  their  duty.    And  under  the  provisions  of  the 

act  in  question,  the  distinction  is  particularly  to  be  observed .    The 

directors  are  made  personally  responsible  to  the  corporate  body^ 

for  their  violations  of  this  law.     If,  therefore,  they  should  be  con* 

adered  as  representing,  in  the  purchase  of  the  Lawton  stock; 

the  bank  itself ;  and  the  corporation  should  thus  be  made  the 

real  actor  in  the  transaction,  the  legislature  would  appear  to  have 

been  guilty  of  the  absurdity  of  indemnifying  the  corporate  body^ 

by  the  responsibility  of  the  directors,  against  the  consequences  of 

its  own  acts. 

It  is  manifest,  that  the  object  of  the  legislature  was  to  protect 
the  corporation ;  or  in  other  words,  the  whole  body  of  the  stodc- 
holders  against  the  acts  of  the  directors.  The  plaintiffs,  therefore, 
are  justly  to  be  considered,  in  the  purchase  of  the  stock  in  que&- 
tioQ,  as  a  third  party,  unconnected  with  the  transaction,  and  in- 
nocent of  any  violation  of  law.  In  this  view,  they  are  bona  fide 
holders  of  the  note,  on  which  the  suit  is  founded,  having  dis- 
counted it  in  the  regular  course  of  business,  and  for  a  full  con** 
sideratioD  aetuaQy  advanced. 

It  is  a  well-settled  principle,  that  illegality  of  consideration, 
(except  in  certaia  cases,  arising  under  the  provisions  of  certain 
statutes)  does  not  avoid  a  note  in  the  hands  of  a  6ona  fide  holder 
without  notice.  [Chit,  an  BUb  89.]  And  it  would  be  doing 
vidence  to  the  justice  and  good  sense  of  the  case,  to  consider  the 
knowledge  of  the  maker  of  the  note,  or  of  the  other  directors,  of 
the' circumstances  attending  its  inception,  as  notice  to  the  corpo- 
rative body,  so  as  to  charge  it  with  the  consequences  of  an  ac& 
which  was  in  violation  of  its  own  rights  and  interests. 

It  seems  to  be  quite  clear,  that  the  maker  of  this  note  could 
not  be  permitted,  to  interpose  the  present  defence  to  an  acticm 
against  him.  He,  as  one  of  the  directors,  in  violation  of  bisdu^ 
to  the.  corporation,  discounted  his  own  note.  He  can  never  be 
permitted  to  allege  bis  oii^n  illegal  act  to  avoid  it    He  stood  iu 

VOL.  r.  ID 
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AacMt  Tem  this  transaction  in  relation  to  the  pimntiffs,  in  the  eituation  of  a 
trustee.     If  he  violaled  his  duty  as  such,  it  would  outrage  Uie 


City  Bank   pri^^pi^  of  comnum  honesty,  to  permit  him  to  set  up  that  very 
^^'^  *^   vidation,  as  the  ground  of  avoiding  his  own  contracts  with  his 

Bat  in  truth,  in  the  purchase  of  the  stock  from  Lawton,  the 
maker  of  this  note  did  not  act  merely  as  a  director  of  the  bank. 
As  ftir  as  the  premium  to  be  paid  to  Lawton  was  concerned,  (and 
for  a  portion  of  that,  the  note  in  question  was  given,)  the  di- 
rectors acted  expressly  as  individuals.  Each  was  to  become  in- 
dividually bound  for  his  share  of  the  premium.  And  although 
the  stock  was  to  be  transferred  to  the  bankt  or  in  trust  for  it, 
each  director  had  an  individual  interest  in  it.  If  it  could  be  sold 
for  an  advance  above  its  par  value,  such  advance  was  to  be  di- 
vided among  the  directors^  who  should  pay  their  proportions  of 
the  premium ;  and  such  advance  might  have  exceeded  the  seven 
per  cent,  allowed  to  Lawton. 

The  directors  seem  to  have  proceeded  on  the  idea,  that  they 
had  a  right  to  purchase  the  stock  at  its  par  value,  on  account  of 
the  bank ;  but  that  they  could  not  appropriate  the  funds  of  the 
bank  to  pay  the  premium  on  it  They  therefore  agreed  to  pay 
that  premium  themselves^  and  to  rely  for  an  indemnity  on  the 
advance  of  the  stock  in  the  market  It  b  true,  that  among  other 
objectS)  they  sought  to  secure  themselves  in  the  direction  of  the 
bank.  Their  purpose  in  this  respect  was  not  only  illq^al,  but 
would  have  proved  nugatory.  Upon  die  principlee  established 
by  the  Suprane  Court  in  the  case  ex  parte  Holmes  [5  CWefi484.] 
the  stodr  in  question  could  not  have  been  voted  upon,  in  any 
dectaon  of  directors.  But  this  illegal  contract  oertainly  ought 
not  to  enable  the  directors  to  withhold  payment  of  the  money, 
borrowed  by  themselves  of  the  bank,  with  the  view  of  eflectua- 
ting  that  intent. 

If  the  note  in  question  is  a  valid  one,  as  between  the  plaintiffs 
and  the  maker,  the  defendants  having  endorsed  it^  for  the  ac- 
commodaCion  of  the  maker,  are  bound  by  it.  In  the  case  of 
snch  notes,  no  consideration  ever  passes  between  the  endorser 
aadthemidEer.    Aadthe  endorser  can  never  inquire  into  the 
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as  between  the  miiker  and  holder^  unlese  the  cir-  August  Term 
camstancea  be  such  as  to  cnake  the  noie  void  against  the  maker        ^     ' 
htnsel^  as  in  the  case  of  usury.  City^Bank 

I  am  of  opinion,  therefore,  thsU  the  judge  at  the  trial  .was  right    Barnard  and 
in  rejecting  the  evidence  offered  by  the  defendants,  and  tfaatthe 
motion  for  :a  new  trial  n^ust  be  denied. 

M»tum for  a  new  trud  denied. 

^  » 
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Bracket  NeWIIIX  BRACKET  f»«r9U9  Jo%mFH  SlIlOllDf. 

Simonda.  . .         s 

IiiHhis  Courtj-fior  copy  of  a  deckration  or  other  pleading  can  be  served  upon  the 

opposite  party,  a■]ti^after  theoriginal  has  heetf  filed  with  the  el^^'  and  an  ap- 

-  pT(»priate  rule  entered  inlhe  nile  book. 

Mr.  HawtSy  in  behalf  of  the  plaintiff,  moved  to  set  aside  a 
default,  which  had  been  entered  against  him  for  not  declaring, 
pursuant  to  a  rule  duly  entered  fbr  that  purpose,  in  the  book  of 
common  rules. 

It  appeared,  that  the  plaratiff's  attomey.had  delayed  the  draw- 
ing of  his  declaration  until  the  last  day  limited  by  the  rule ;  , 
that  on  the  evening  of  l^hat  day^  he  served  a  copy  of  the  dedara- 
tioaupon  the  defendant's  attorney,  at  &}«  wm  h^use^  but  did  not 
fk  the  declaration^  nor  enter  the  rule  ta  plead,  until  the  succeed- 
ing day.  Qn  the  day  after  the  service  of  a  eopy  of  the  declara- 
tion, the' defendant's  attorney  went  to  the  clerk^s  office,  apd  there 
ascer^ined,  that,  at  the  time  when  th^  copy  of  the  deplaraticm 
was  served  upon  him,  the  declaratioi^  itself  had  not  been  filed. 
He  thereupon  entered  a  default  against  the^plaintiii^  for  not  de« 
daring  in  due  season. 

The  jnotion  now  was^  to  set  aside  this  default.  And  it  was 
contended,  in  behalf  of  the  plaintiff,  that  by  the  settled  practice 
of  the  Supreme  Court,  a  service  of  a  copy  of  any  pleading  upon 
the  opposite  party,  is  condusive  evidende  as  to  hm,  that  the 
original  has  been  duly  filed.  [SmUh  v.  WeUs^  6  Johns.  Rep. 
286.] 

Tirfi  Court,  in  accordance  with  the  practice  of  the  Supreme 
Court,  set  adde  the  default  in  this  case  without  costs,  but 
observed,  that  in  the  city  of  Mew-York,  there  coujfi  be  no  good 
reason,  why  the  pleading  should  not  in  all  cases  be  filed,  before  a 
copy  19  served  upon  the  opposite  patty.  In  the  countryt  where 
many  attorneys  reside  at*a  distance  from^'the  clerk's  office,  it 
might  be  productive  of  inconvenience,  to  compel  the  attorney  to 
put  the  original  paper  on  file  in  all  cases,  before  the  copy  is 
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served.  And  hence  the  reaBonableness  of  the  practice  of  thQ 
Supreme  Court.  Butno  suchJoconyenience  can  ame  with  res- 
pect to  this  court.  They  therefore  directed  the  following  rule  to 
be  entered  by  the  reporter.  Shnond* 

Regula  generalise 

<<  No  copy  of  a  declaration  or  other  pleading  shall  be  served 
**  upon  the  opposite  party,  until  .after  the  original  shall  have  been 
**  regularly  filed  with  the  clerk  of  this  court,  and  the  appsopriale 
'<  nrie  enleied^^in  theruto  booki'^'' 
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AVMStTcOBy 

— ,- Morris  Frahkun  and  J.  T.  S.  Smitr 

JTmnUiii  and 

Smitli  veraM 

Vn^idfirpociL  Abraham  B.  Vakderpool*  ^ 

IF  the  mker  of  a  t»ii^  eiieck  has  no  ftoMb  in  (he  bank  upon  whidi  it  b  dimwn^ 
At  the  date  of  the  dbeck,  it  is  not  neceeeafy  lor  the  holder  to  ftareeent  Biieh  cheBk 
at  bank  Ibr  {laymeht,  m  order  to  enable  him  to  sutain  an  action  upon  it  againtt 
tbemaker.  > 

*rhe  dnwing  of  A  chedc  under  each  oiieonistttieeB  ie^  ivhen  unesirfaiRed,  a  fimiid, 
which  depnves  tiie  maker  of  aU  ri^  to  retiiiire  piceentment  and  demand  of 


ABBvupfnr  upon  a  l^oik  check,  drawn  by  the  defendant  on  the 
Franklin  Bank  of  the  City  of  New-Toric,  made  payable  to  cm h 
or  bearer,  and  delivered  to  the  plaintiffs  by  the  defendant^ 

The  declaraticm  contained  a  count  upon  the  cjheck,  togethei: 
with  the  common  money-counts. 

The  cause  was  tried  befom  Mr.  Justice  HomiAif,  on  the  Idth 
dayof  Jufy)  1828.  On  the  trial,  the  plaintiflb  produced  and  prov- 
ed the  chedc  and  read  the  same  in  evidence.  They  also  proved, 
that  the  defendant  bad  no  f  uiids  m  the  Franldin  Baok,  either  ma 
the  day  of  the  date  of  the  cheek,  or  at  any  time  afterwards ;  and 
that  fi»*a  year  previous,  he  had  not  kepi  any  account  in  that  bank. 
The  plaintifls  then  rested  their  cause. 

Upon  this  fltate  of  fects^  the  counsel  fer  the  defendant  contend- 
ed, that  die  plaintifl^  were  not  entitled  to  a  verdict  They  insist- 
ed, that  a  pteseiffynent  of  die  ^heA  at  the  hank,  must  also  be 
proved ;  and  that  demand  of  payment  and  refusal  were  pre-re- 
qiasite  to  any  right  ot  recovery.  That  the  want  of  funds,  at  most, 
could  only  excuse  the  neglect  to  give  notice  of  non-payment  to 
the  defendant,  but  Qould  not  diefiense  with  the  want  of  present- 
ment.^ 

This  objection  was  overruled  by  the  presiding  judge :  but  the 
Mendant  was  permitted  to  reserve  the  pcnnt  for  the  considem- 
tion  of  the  whole  court;  and  the  jnry  retomed  a  verdictfor  the 
plemtifl&. 
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Mr.  Damd  B.  TmUmadge^  for  the  defendant,  now  contended,  Aogast  Tciii 

I.  Thai  no  action  codd  be  sustained  on  a  check  or  bill  of  ^x*  ' 

change  against  the  drawer,  until  after  presentment.  ^""sSh"** 

A  cheek  is  nothing  lese  nor  more  than  an  inland  bill  cl  ex-  ▼• 

VandcrpooL 

change,  and  is  governed  by  the  same  rules  which  govern  iidand 
bills.  With  regard  to  these,  nothing  will  excuse  the  want  of 
presentment.  Mdee  to  the  drawer  will  indeed  be  dispensed 
with,  where  he  has  no  funds  in  the  hands  of  the  drawee. 
[3/.  C.  5.  5  John.  Rep.  376.  6  Cawen^  484.}  But  want  of 
funds  is  no  excuse  for  a  neglect  to  make  presentment. 

II.  But  it.is  said,  that  the  drawing  of  a  bill  at  the  making  of  a 
check,  where  the  drawer  or  maker  has  no  funds  in  the  hands  of 
his  drawee  or  banker,  is  a  frcmd.  That,  however,  must  always 
depend  upon  the  circumstances  of  each  particular  case.  Fraud 
is  odious:  it  cannot  be  presumed,  but  must  always  be  strictly 
proved.  Whether  the  making  of  the  check,  in  the  [»inciple 
case,  was  a  fraud  or  not,  should  have  been  submitled  to  the 
jury.  But  the  questioa  was  not  ndsed  at  the  trial ;  and  the 
mere  fact  of  a  want  of  funds  in  bank,  at  the  time  of  making  the 
check,  can  never  be  considered  as  a  frandjierM. 

Mr.  J.  Jbuhon,  (er  the  plainti&  eontnh  contended  : 

L  That  the  drawing  on  a  bank,  where  the  party  had  no  fluids, 
was  a  legal  fraud.  [Bkkerd^  v.  BoOmtm,  1  D.  ^  E.  406.  1 
Esp.  R.  4.] 

II.  As  soon  as  the  ftict,  of  the  want  of  funds  was  ascertained, 
the  pbdntiffii  had  a  right  to  waive  the  check,  and  resort  to  the 
original  demand :  they  may  therefore  reeovmr  upon  the  common 
counts.  T^e  check  itself  was  evidence  of  money  had  and  re«- 
ceiml.     [12  Jokn.  R.  90.     CWtty  on  BiJb,  471.] 

IIL  Presentment,  under  the  circumstances  of  this  case,  was 
not  necessary,  and  the  drawer  had  no  right  to  insist  upon  it ;  for 
the  demand  wocdd  have  been  unavailing  and  notice  to  the  maker 
useless.     [5  Jlfo^s.  A.  17S.  CkUty  on  Btfb,  318.  Ibid  258.] 

lY.  Presentment  is  only  necessary,  where  the  action  is  brought 
against  an  endorser. 


aO  CASKS  IN  TII£  SUPERIOR  COURT  OF 


Awut  T<nc      Oaklbt,  J.  This  was  an  action  of  assumpsit  on  a  cheeky 
.drawn  by  the  defendant  on  the  FranUin  Bank^  dated  March  the 


^~£S^"^  11th,  1888^  and  payable  to  bearer. 

The  declaration  contained  a  count  on  the  check  and  the  com-^ 
mon  money  counts.  The  check  was  given  in  evidence,  and  the 
plaintiflb  proved,  that  the  defendant  had  no  funds  in  the  bank, 
either  at  the  date  of  the  check  or  at  any  time  since^  and  has 
kept  no  account  in  the  bank  for  the  last  year. 

The  defendant  contended,  that  a  preaentmaU  of  the  check  at 
the  bank  for  payment  muist  be  proved.  The  judge  ruled  that 
it  was  not  necessary,  and  a  verdict  was  taken  fcnr  the  plaintiffs. 
The  defendant  now  movep  for  a  new  trial. 

It  seems  to  be  settled,  that  a  batik  check  is  generally  to  be  con- 
sidered as  an  inland  bill  of  exchange,  and  subject  to  the  same 
rules.  The  contract  created  by  a  bill  of  exchange,  between  the 
drawer  and  payee  is»  that  the  bill  shall  be  presented  to  the  drawee, 
and  payment  demanded;  and  incase  of  non-payment,  that 
notice  thereof  shall  be  given  to  the  drawer.  And  the  geneml 
role  undoubtedly  is  that  the  payee  cannot  call  upon  )|ie  drawer, 
until  he  has  demanded  payment  <rf  the  drawee.  [Cruger  v.  •drm- 
strongi  S  John.  C.  5.]  It  has  however,  very  often  been  decided, 
that  if  the  drawer  of  a  bill,  at  the  time  of  drawing,  has  no  funds 
in  the  hands<rfthe  drawee,  the  payee  is  not  bound  to  give  notice 
of  the  dishonour  of  the  bilL 

These  decisions  ajqpear  to  reston  two  grounds :  1.  That  the 
drawer  cannot  be  injured,  by  the  want  of  notice  of  non-payment 
of  the  bill,  and  therefore  is  not  within  the  reason  of  the  rule, 
which  requires  notice.  And  secondly,  that  the  drawing  of  a  bill 
without  funds  is  a  fraud ;  and  that  aperson  guilty  of  such  a  fraud, 
^flhall  not  claim  the  protectkm  of  those  rules^  which  were  introduc- 
ed, for  the  benefit  of  drawers  acting  hamfide.^  [JKdbmSJbe  e.  BM- 
man,  1  Z>.  4>£. 408.  Cteggv.  ChUanSBos.  ^  P^  84S.]  The 
rale  as  thus  laid  down,  is  subject  to  qualification.  Themeredraw- 
ing  without  ifunds  cannot,  under  all  circumstances,  be  evidence 
of  a  fraudulent  intent.  And  in  many  cases^  the  drawer  would 
be  exposed  to  serious  injury  by  the  want  of  notice,  although  he 
has  no  funds  at  the  time  of  drawing.    Bills  are  often  dravn  and 
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excepted,  on  the  faith  of  funds,  which  are  afterwards  to  come  to  Ai^uit  Tain 
the  hands  of  the  drawee,  or  in  piirsuaiice  of  a  previous  agreement        ^^^' 
of  the  drawee  to  accept.  ''*^l  *"^ 

The  true  rule  is  that  laid  down  by  Chief  Justice  Marshall  in         ▼• 
French  v.  The  Bank  of  Columbia  [4  Craneh,  141.]  If  the  drawer,    ^•■**^ 
at  the  time  of  drawing,  has  a  right  (o  eapeet,  that  his  bill  will  be 
honoured  (or  in  other  words,  ifUu  bUl  be  draim  in  good  faith)  he  is 
entitled  to  strict  notice  of  its  didionour. 

This  qualification  of  the  rule  has  been  also  made  in  seveTal 
cases  in  the  English  Courts :  {Legg  o.  Thorpe^  12  Eaei^  170.  Cory 
V.  8coU  3  Bern,  ^JtUL  619.  Brown^  v.  Mafiy^  15£m(,  3S1. 
Clortdge  v.  I>altoii4^  Mau.  ^  SeL  226.]  And  its  correctaesB 
has  heen  fiiSly  recognized  by  the  Supreme  Court  of  this  state^ 
IBoUneone.  Jmes^tOJ.  R.  IfiO.] 

This  seems  to  be  admitted  to  be  the  rule  as  to  the  want  of 
noffee  of  non-acceptance  or  non-payment ;  but  it  is  said  not  to  be 
appiicaUe  to  the  omisBioii  of  a  demand  of  payment.  It  is  not  per- 
cetved,  on  what  gnmnd  any  distinction  between  the  two  cases 
can  be  rused.  It  is  as  much  a  part  of  the  contract  created  by  a 
bill  of  exchange,  that  the  payee  shall  give  notice  of  its  dishon- 
our, as  that  he  shall  present  it  for  acceptance.  And  every  rea« 
BOD,  which  uj^dds  the  rule,  that  the  want  of  lands  of  the  drawer 
in  the  hands  of  the  drawee,  or  the  drawing  in  bad  faith,  will  dis- 
pense with  the  performance  of  one  part  of  the  contract,  applies 
equally  to  the  other.  When  a  drawer  has  no  reason  to  expect, 
that  his  bill  will  be  accepted,  it  is  an  idle  ceremony  to  require  it 
to  be  i^esented ;  nor  can  the  drawer  be  injured  by  the  omission 
to  do  so. 

Chitty  in  his  treatise  on  Bills  [248.]  lays  down  the  rule,  that 
*'tbe  neglect  to  make  a  proper  preeentmentf  m^j^  solar  asraspedi 
"  the  drawer's  liability  be  excused,  l^  the  dmwee^s  not  having 
^hadeiects  of  the  drawer  in  his  hands,  from  the  time  of  draw- 
«<  ing  tke  IhU  to  the  time  when  it  became  due." 

In  Lsgge  V.  Thorpe,  [12  Eaet^  170.]  it  was  decijted,  that  e 
preieet  tar  iion«accepmico  at  uforrign  bill,  need  not  be  madfs-  or 
proved  in  w  aclmi  apioei  ib6  drawer,  if  it  appear,  that  he  bad 
no  ethcika  in  the  bauds  of  the  drawee,  or  no  reasoo  to  ex* 

VOL.  I.  11 
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Atwrt  Teim  pect,  that  his  bffl  would  be  accepted;    In  the  ease  of  fareign  bOis, 

^w.        it  ig  a  part  of  the   contract  arising  from  the  Law  Merchant, 

Franklin  and  ^^^   ^  protest  for  non  acceptance  must  be  made.      It  is  in- 

'     ^"f"       dispensably  necessary,  and  cannot  be  supplied  by  any  other  proof. 

VaaderpooL    ^^^   ^^g      ^^  ^    j^^f^  5  y,  H,  289.     Rogers  v.  Stephms^ 

«  T.  JB.  713]    The  protest  is   a  formal    declaration,  that 
the  bill  has  been  presented  and  acceptance  refused :  and   it 
is  the  usual,    and  indeed,   the  only  evidence  of  the  present, 
ment  of  the  bill,  either  for  acceptance  or  payment.     [1.  PhU. 
Eff.  321.  fiote.    2  Phil  Ev.  36.    6  Wheat.  674]     If  then,  m 
the  case  of  a  foreign  bill,  drawn  under  the  ciicumstances  be- 
fore   mentioned,  a  proUst   may   be  omitted,   it  would   seem 
clearly  to  foUow,  that  the  presentment  to  the  drawee  (of  which 
the  protest  is  nhe  only  legal  evidence)  may  also  be  omitted. 
The  result  of  this   reasoning  is  directly  applicable  to  inland 
bills ;   for  although  no  protest  is  necessary  as  to  them,   and 
they  in  that  respect  differ  from  foreign  biUs,  as  to  the  mode 
of  proving  a  presentment,  there  is  no  difference  between  them, 
as  to  the  necessity  of  nuddng  a  presentment. 

The  rule,  as  thus  derived  from  the  English  authorities,  has 
received  the  express  sanction  of  Chief  Justice  Parsons,  in  Bond 
V.  Farnham,  [QMass.  174.]  In  that  case,  that  very  learned 
Judge  lays  it  down  clearly,  that  when  the  drawer  has  no 
effects  in  the  hands  of  the  drawee,  he  cannot  insist  on  a 
demand  upon  the  drawee :  for,  says  he,  "  he  could  not  expect 
« an  acceptance,  and  suffers  no  injury  by  the  want  of  it." 

I  am  of  opinion  from  this  view  of  the   subject,  that  there 

is  no  ground  for  any  distinction,  in  the  present  case,  between 

an.omission  to  give  notice  of  the  non-payment  of  the  check, 

.    and  an  omission  to  present  it  to  the  bank.     Upon  principal 

and  upon  authority  they  stand  upon  the  same  footing. 

It  has  -been  suggested,  that  if  the  want  of  funds  in  bank,  at 
the  time  of  drawing  the  check,  is  to  be  considered  only  as 
evidence,  that  it  was  drawn  fraudulently  or  in  bad  fiJth,  it 
ought  to  have  been  left  to  the  JU17  to  pass  upon  the  fact 
of  fraud.  If  the  defendant  had  offered  any  pioof  to  rebut 
the  Inference  of  fhMid^  arising  fVom  the  cirrumsiances  of  thr^ 
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case,'  as  they  were  in  evidence,  it  would,  no  doubt,  have  been  ▲ngoit  Tttm 
received.     None  such  was  oflfered.    The  defendant  insisted,  that ^^ 


upon  the  evidence,  as  it  stood,  the  plaintiffs  were  bound  to  prove  ^""g^Si.""* 
a  presentment  of  the  check,  at  the  bank  ;  and  he  now  insists,  ▼• 

that  he  was  entitled  to  the  verdict  of  the  jury.  The  Judge  was 
dearly  right  in  holding,  that  it  was  not  necessary,  as  the  proof 
stood,  to  show  a  presentment  of  the  check.  And  there  beiug  no 
question  as  to  the  facts  of  the  case,  the  jury  would  have  been 
bound  to  find,  that  the  check  was  drawn  in  bad  faith.  It  is  not 
impartant*  therefiire,  to  consider  in  what  form  the  matter  was 
left  to  the  jury.    The  motion  for  a  new  trial  must  be  denied. 

Motion  for  a  new  trial  denied 

(E.  Curtis,  att9./n*ife^.   B.  Claik,  «»y. /«r  j^ff  J 
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LocsWdoD  Dc  FoEfiST  &  William  H.  Dk  Fobkst» 

versus 


File  Ina  Co. 


De  FoTMi 

▼• 
The  FaltOQ  The  FuLTOIf  FiRB  ImUEANOE  CoMPAlfT, 

m  THE  CiTT  or  New-Yoee. 

A  oomimsaioa  iiMrchanty  having  in  his  pooiiewrion  the  goods  of  his  principal  cr 
codaignoe,  deposited  with  him  for  sale,  has  an  interest  in  the  property  which 
entitles  him  to  insure  the  same  against  fire,  in  his  oton  namiy  to  the  friU  value 
«f  the  goods. 

In  deelaiiiig  upon  sneh  a  policy,  Um  pleader  ms  j  set  forth  the  facts  as  to  the  own- 
ership according  to  the  truth  of  the  case,  and  conclude,  "to  the  damage  of  the 
jrfs^.'* 

A  commission  ihen-tiant  is,  to  all  intents,  the  owner  of  the  goods  in  his  possession 
as  to  all  the  worid,  except  his  principal. 

An  insoiaoce  eflbeted  by  a  oomtnission  merchant  upon  goods  *'as  well  the  pro- 
"  perty  of  the  assured,  as  held  by  them  in  trust  or  on  eonunission,'*  covers  the 
whole  value  of  the  property,  and  not  the  mere  interest  of  the  party  efiecting 
the  insurance. 

At  the  trial,  the  Judge  permitted  the  plantifis  to  prove,  that  it  was  the  usage  of 
commission  merchants  in  the  City  of  New- Yoik,  to  eflect  insuranoe  on  goods 
consigned  to  them  for  sale,  on  commission,  without  express  orders  from  their 
consignors.    Held,  that  the  proof  of  such  usage  was  rightly  admitted. 

This  was  an  action  of  asswnpsity  upon  three  several  policies  of 
insurance  against  fire,  tried  before  Mr.  Justice  HoFmAn,  on  the 
10th  day  of  July,  1828. 

The  declaration  contained  a  count  upon  each  of  the  policies. 
The  first  was  upon  a  policy  for  $10,000,  against  loss  or  damage 
by  fire,  made  by  the  defendants,  and  dated  the  dOth  of  April, 
18S7,  upon  goods  and  morchandise,  hazardous  and  not  hazard- 
ous, as  well  the  property  of  the  assured,  as  held  by  them  in  trust  or 
on  commission^  contained  in  the  four-story  brick  store  and  cellar. 
No.  82  South-street,  in  the  City  of  New-York,  for  one  year  from 
the  first  day  of  May,  1827. 

The  second  count  was  upon  another  policy  of  the  defendants 
for  $6,000,  against  loss  or  damage  by  fire,  dated  the  5th  day  of 
February,  1828,  upon  goods  and  merchandise,  hazardous  and  not 
hazardous,  as  well  the  property  of  the  assured,  as  held  by  them  m 
trust  or  on  eommwstofi,  contained  in  the  store.  No.  82.  South-street, 
for  mu  year  two  months  and  tteenty  six  days^  from  the  5th  day  of 
Pebruaiy,  1828. 
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The  chinl  ccHml  was  upon  another  poKcy  of  the  defendant^  ftr  AofM  T«m 
f2,500,  agttiist  Iocs  or  damage  by  fire»  dated  the  5th  day  of       ^^^ 
Feborary,  18S8,  apon  merchandise,  haxaidous  and  not  hasardousy     ^  ^^^'^ 
the  innperty  of  the  assured,  cr  kM  Ay  ihmn  m  ftwr  or  on  eotmnis*    The  Fidcon 

skm,  contained  in  the  brick  9toi«,  No.  81  SoiHhHrtiwt,  in  the  <^       ^  ^^    ^' 
of  New*York,  for  fmer  numth$  from  the  date  of  the  policy. 

The  arerments,  relative  to  the  tfiteresi  of  the  pUm^8  in  the 
property  insured  and  the  dMiage  sustained  by  thm^  were  as  fol- 
lows: *<  And  the  said  plaintifls  aver,  that  from  the  time  of  the 
^*  making  of  the  policy  of  insurance  aforesnd,  and  the  ptomise  and 
<<  imdertaking  aforesaid  until  and  at  the  time  of  the  loss  faetem 
**  after  mentioned,  the  said  plantifb  were  possesed  of  divers  goods 
^  and  metchandise,  hazardous  and  not  hazardous,  oi  weU  the 
^property  oftkt  oinatd^  as  hdd  by  tkem  in  tnutt^  on  ammisrionf 
''  which  were  contained  in  the  store  and  cellar,  in  the  said  policy 
**of  insiutmce  mentioned,  to  a  laige  amount,  to  wit,  to  the  a- 
^moimt  of  all  the  several  sums  in  and  by  the  said  peiiey,  and  the 
*'  several  policies  herein  after  mentioned,  insured  thereon,  or  so 
**  mentioned  to  be,"  &c. 

<<  Add  the  said  plaintift  aver,  that  after  the  making  of  the  said 
"  poficy  of  the  defendants^  and  during  the  time  therein  insured," 
ftc,  **  the  said  goods  and  merchandise,  in  the  said  policy  of  in- 
^insurance  of  the  defendants  mentioned,  were  by  misfortune, 
«<  without  fraud  ot  evil  practice  ob  the  part  of  the  plantiffs,  burnt, 
**damaged,  consumed  and  lost  by  fire,"  fcc.  "and  that  by  such 
**  fire  AepUnta^  $uaamedto$$  and  imaged  ^c.  *^  to  the  amount 
'<of  aO  the  sums  insured  on  said  goods  and  mercban£se. 

The  defendants  pleaded  the  general  issue. 

Upon  the  trial,  several  questions  of  law  were  raised  by  the 
ootmael  fixr  the  parties,  which  were  reserved  lor  the  consideration 
rfaIltheJudfSB«|MmaoaaetabeBiade*  Such  lacta,  as  am  deem* 
ed  nmterid  to  a  clMff  undsisCaiiAttg  of  the  points  of  few  d^^ 
are  extracted  from  the  case,  and  make  part  of  the  history  of  the 


The  execution  of  Aapoliries^  sat  forth  in  the  dedaiatMB,  was 
admhtedbythedefendatits^  and  they  were  read  in  evidence.  The 
two  policies  on  property  in  the  store,  No.  82  South-street,  contain- 
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August  Tenc  ed  an  acknowledgment  of  insurances,  by  the  Howard  Insurance 


18SS. 


Company,  for  $10,000,  by  a  policy  bearing  date  the  15th  day  of 

0e  Fmst     November,  1827 ;  and  for   $5000,  by  a  policy  bearing  date  the 

The  Fttltcoi    1 7th  day  of  December  of  the  same  year.    These  last,  also  ex- 
Fire  Inu.  Co.  ^  J  -» 

pressed,  goods  on  storage  and  goods  in  the  yard  of  the  said  store. 

To  prove  their  loss,  the  piantifis  called  Mr.  James  Gould  as  a 
witness,  who  testified  that  he  was  the  book-keeper  of  the  plan- 
tiffii  and  had  been  so,  for  the  last  ten  years :  that  the  piantifis 
were  cofmidBsuMi  merchants  in  the  City  of  New-Yoik,  and  were 
well  known  as  such,  to  the  defendants.  That,  the  i»t>perty  in  the 
stores,  Nos.  81  &  82  South*8tTeet,was  burnt  and  damaged  oy  a  fire 
which  took  place  on  the  20th  of  February  last :  that  at  the  time 
of  the  fire,  there  was  a  large  amount  of  goods  in  the  stores  of  va- 
rious kinds,  which  belonged  to  the  plantiff%  or  were  held  by  them 
for  sak  on  commission.  That  of  the  goods  for  sale  on  commis- 
sion, the  plantifb  were  in  advance  for  the  charges  on  some  of 
them ;  on  a  part  they  had  made  advances,  or  bad  a  lien  for  ba- 
lances :  on  some  of  the  goods,  insurance  against  fire  had  been  or- 
dered by  the  prmcipals  of  the  plantiffs^i^r  the  consignors  of  the 
goods ;  and  that  on  others,  no  express  orders  for  insurance  had 
been  given.  The  witness  then  enumerated  and  particularly  de- 
scribed the  goods,  and  also  testified,  that  the  property  saved  was 
sold  a  few  days  after  the  fire,  with  the  consent  of  the  defendants : 
the  president  and  one  of  the  directors  of  the  company  being  pre- 
sent at  the  sale,  and  giving  directions  relative  thereto.  An  ac- 
count of  the  loss  was  made  out  and  handed  to  the  defendants  on 
the  27th  of  February,  1827 ;  and  on  the  23d  day  of  March  follow- 
ing, another  statement  of  the  loss^  accaa^iHuded  by  a  notary's  cert^- 
cate{a)  was  also  delivered  to  the  defendants.    The  witness  fur- 

(a)  This  was  in  compliance  with  the  nuUh  candUUmofiMiuranee  attached  to  the 
*'  policjr,  which  stipulated  that  "  all  penouB  jnannd  by  thai  oompaiiy,  andana- 
**  tammg  loaa  or  damagB  by  fin,'  are  fixlhwith  to  give  notice  thereof  to  the  com- 
"  pany  $  and  as  soon  after  as  possible  to  deliver  in  a  particular  account  of  such  loss 
^*  or  damage,  signed  with  their  own  hands,  and  vtrified  by  their  oath  or  tffirmaHsnp 
'*  and  also,  if  required,  by  their  books  of  account  and  other  proper  vouchers : 
^<  they  ahall  also  declare  on  oath  whether  iny,  and  what  other  insurance,  has 
**  been  made  on  the  same  property,  and  proeurt  a  saij/Utie  under  the  hand  of  a 
"  raagistiate,  notmyjmhlie,  or  clergyman,  (most  contiguous  to  the  phu^e  of  the 
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ther  testified,  that  the  statement  above  refened  to^  contaiued  a  Aogort  T«rm 

true  and  accurate  account  of  the  loss  sustained ,  and  that  the  pro-    , 

pcrty  was  charged  therein  at  the  lowest  mariket  prices.    He  also     ^  ^^* 

made  out  three  schedules  of  the  property  under  the  directiimof  -2?*,^'**5? 

the  court  and  by  consent  of  parties,  in  one  of  which  the  ptain* 

&^  own  property  was  discriminated  :  in  another,  all  such  goods 

as  were  insured  by  express  orders  of  the  owners :  and  the  third 

contained  an  acount  of  goods  held  by  the  plaintiffii  tor  sale  upon 

commission  ;  for  the  insurance  of  which,  they  had  received  no 

express  directions  from  their  principals. 

The -counsel  for  the  defendant,  in  opeping  their  defence,  stated, 
that  they  were  directed  by  their  clients  not  to  interpose  any 
objecdons  against  a  recovery  by  the  plaintifi  for  all  the  prth 
perty  which  was  thnr  own  ;  nor  upon  that  held  by  them  for  sale 
upon  commissicMi,  to  the  extent  of  their  Ueae  thereon ;  but  beyond 
those  limits,  they  inensted,  that  the  plaintifib  were  not  entitled  to 
seek  a  recovery. 

The  questions  growing  out  of  this  objectiony  were  not  decided 
at  the  trial,  but  were  reserved  for  the  consideration  of  the  whole 
court. 

Several  witnesses  were  then  called,  both  by  the  plaintiflb  and 
the  defendants,  to  prove  the  value  of  the  property  and  the 
extent  of  the  loss ;  and  such  of  them  as  were  commisshn  mer- 
cfconto,  were  asked  by  the  counsel  for  the  plaintifis  :  ^'  What 
*'  was  the  usage  of  commission  merchants  in  the  city  of  New- 
**  York,  as  to  effectuig  insurance  on  goods  consigned  to  them 
^'  for  sale  on  commission,  against  loss  and  damage  by  fire,  with- 
<^  out  express  orders  from  the  consignors  of  the  goods^  to  effect 
"  such  insumnce  V*    To  this  question  the  counsel  for  the  de- 

"  fire  and  not 'concerned  in  tlie  loes,)  that  they  are  acquainted  with  the  chanu;ter 
V  **  and  circnmBtances  of  the  person  or  persons  insured ;  and  that  having  investiga- 
**  ted  the  circumstances  in  relation  to  such  loss,  do  know,  or  verily  believe, 
"^  that  he,  she,  or  they,  really  and  by  misfortune,  and  without  fraud  or  evil  practice, 
"  bath  or  have  BusUriued  by  such  fire,  loss  and  damage  to  the  amount  therein  mention" 
*^  ed:  and  nntil  such  proofs,  declarations  and  certificates  are'pioduced,  the  loss  shall 
*•  not  be  payable  :  also  if  there  appear  any  fraud,  or  false  swearing,  the  claimant 
**  shall  forfeit  all  claim  by  virtue  of  Ih'n  policy." 
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AMmt  Teia  feoidants  objected ;  but  their  objectioa  was  ovenruled,  and  the  de* 
ciflion  excepted  to  by  the  defendants. 
Do  FoTMt         i|ij^  Judge  then,  with  the  assent  of  hoth  pavtiest  directed  the  jury 
The  Pnltoii    to  retum  a  verdict  in  &vour  of  the  plaintiffs  for  a  sum  sufficient  to 
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cover  their  whole  claim.  They  wete  also  directed  to  find  specially 
as  to  the  usage  which  the  plaintiflh  attempted  to  pfove ;  to  find 
the  value  and  amount  of  the  articles  lost  or  damaged,  separately ; 
and  to  reduce  the  prices  of  the  goods^  if  they  should  &id  them 
credit  prices,  by  a  discount  of  interest,  to  a  credit  of  80  days  ftom 
the  time  the  proofii  of  loss  were  delivered.  (6.) 

This  verdict  was  to  be  subject  to  the  o(nnion  of  the  court  on  the 
queslioBs  reserved ;  and  to  be  modified  and  adjusted  under  thdr 
direction,  according  as  they  should  decide  on  the  extent  of  the 
liability  of  the  defendants. 

With  these  directions  the  jury  returned  a  verdict  in  fiivour  of 
the  plaintiffii  for  $18,000,  founded  upon  the  principles  laid  down 
by  the  court  They  also  found,  <^  in  favour  of  the  customcf  effecting 
'*  insurance  on  goods  consigned  or  held  in  trust,  without  the  ne- 
^  cessity  of  qpecial  orders  being  given  to  that  eflbct,  to  the  com* 
«<  mission  merchant 

The  cause  was  now  argued  by  Jlli-.  D.  Lord  and  Mr.  JD.  B. 
Ogdm,  for  the  pkdntiffi,  and  by  Mr.  Skfle$  and  Mr.  Chigm,  for 
the  defendants.    The  plaintifls  presented  the  following  points : 

I.  That  the  defendants  were  liable  in  this  suit  to  pay  to  the 
I^ntift,  aU  such  daniage  as  happened  by  fire*  to  the  property  held 
in  trust  or  on  commission,  specified  in  the  policy,  without  regard 
to  die  state  of  their  advances,  or  claims  against  the  persons  for 
whose  account  it  was  held  by  them  in  trust  or  on  commission. 

II.  The  evidence  of  the  usage  of  trade,  i^ered  by  the  plaintifls, 
was  rightly  adnntted. 

{h)  Thie  had  idereace  to  the  (entik  eomliCioii  ^inmrmee  annejEed  to  the  policy, 
which  edpiilatee  that  **  payment  of  loeiea  ehall  be  made  in  SO  days  aAar  the  loae 
**  ehall  have  been  ascertained  and  eatisfaeCorily  prored,  without  any  deduction 
"  whatever." 
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Mr.  Lord.  A*i«rt  T««r 

18t8» 

L  The  plainlaA  in  thia  case  ai€  commiSBkm  mem  ^^ 

amcii  were  known  to  the  defendaBts.    The  teeiknony  produced  ai         t. 
the  trial  cleady  prove8»  that  it  is  imiioI  for  commioBion  merchante  |^*^^ 
to  inaiiie  the .  property  placed  under  their  charge  against  loiB  or 
damage  by  fire ;  and  the  plaintaffii,  as  fiiithfiidi  agmta,  were  bound 
to  esoeiciae  the  aame  diaereet  care,  towiid  the  property  of  their 
eoneqiQfidentfl*  which  they  beelDwed  upon  thdr  own. 

IUb  admitted  by  the  couneel  fox  thad^ndantB,  that  tibe  plain- 
tift  are  protected  by  the  poiicy  to  the  extent  of  Aeb  adyancee ; 
and  abo  in  thoee  caaee  where  they  received  ordera  from  their 
pitncipals  to  jnsure  ;  because,  in  such  cases,  they  have  an  tiife-> 
rest :  being  themssives  liable  to  their  consignors  for  the  conse« 
quencee  of  neglect. 

Where  ezpreoB  orders  to  efiect  insurance  have  been  received  by 
a  commiBsien  merchant,  there  can  be  no  doubt  of  h&  right  to  ef« 
feet  the  insuraiiee  in  his  own  name.  If  this  be  true  in  the  case 
of  eqMiest  instructions,  implied  orders  may  be  consideied  as  tanta^ 
mount  to  the  same  thing;  fat  gmend  magt  is  equivalent  to  a  po- 
sitive Older.  The  jMntiflb  were  bound  to  do  what  is  usually 
done  by  comBUSsion  merdiants ;  what  pfiinfaftf  men  do  for  the  pro- 
tection of  their  own  property,  and  what  th^  themseUes  did  in 
this  very  case  with  their  own  goods. 

II.  The  defendaniB,  at  the  trial,  objected  to  the^vidence  eflfbr- 
ed  by  the  plaintifi^  to  show  the  custom  among  commisBion  mer- 
chants in  New-TcNrk,  to  insitfe  the  goods  of  thdr  prfaicipahr ;  and 
one  of  the  fint  inquiries  is,  whether  such  evidence  was  silinisHl 
ble. 

It  was  oSeied  by  the  pUdntiffii  as  a  mere  iact  to  show  the  course 
oC  trade ;  to  flhow  what  is  always  done,  and  tq^Mfed  to  be  dooe, 
by  oommiswn  merchants,  and  what  was  of  course  «qpeetsdftoili 
theplaantifls  by  their  oonqgnors*  A  usage  to  sell- on  credit  is 
mereevidenoe  of  atf  imjdied  authority  to  give  ciMit.  60^  in  this 
ease,  we  eflersd  proof  of  Ae  custom,  as  evidence  of  an  implied 
authority  to  insure,  wfaic^  may  be  considered  as  tantamount  to  a 
fpecial  oider^    Thisuasgeisalsoadmissibietoshowanileefdi^ 

fifSBoeandcfduQr*  IthaebeenadimttadiftanilofflWittM^Wi^ 
vol.;  I.  IS 
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Aurwt  '^^^  '^^^^  properly  admitted  in  this.     [Pabner  v.  Bla^kbrnn^  1  Bi$kg^ 

^^'\     fiK    Rohertsim  t.  fWncfc,  4  Em^  130-  185.     FrUh  v.  Barkir, 

j>t  Fw»t      g  j^f^  j^  gjg^     Q^  ^  Cfom.  /iw.  C0.,  7  JWbi.  A.  «8R,   SeaH  v. 

Thd  l^iilton    AMirdOlum,  6  Bos.  ^  Pu2.  213.  Park  on  Ins.,  13.  116.  (JtfMTogf  t. 

^  iSAerry,)  Jtennav.  Bank  of  Colmiia,  9  Wheat.  581.    difior  v. 

Union  Ina.  Co.,  7  Cowen,  3090 

III.  The  interest  of  the  plaintiffs  in  the  goods  under  their 
charge  was  at  least  equal  to  th.atof  a  trustee  ;  and  if  a  tmstee 
could  recover  the  w||ole  value  of  the  property  insured  in  his  own 
name,  the  plaintiA  can  recover  in  the  present  instance. 

The  policy  itself  is  a  contract  of  liberal  indemnity,  and  is  held 
out  as  such  to  the  world  by  the  underwriters  in  their  own  propo- 
sals* The  words  used  in  the  contract,  being  the  w<Nrd8  of  the 
defendants^  are  to  be  construed  most  strongly  against  them ;  and 
the  construction  to  be  given  to  these  insti'uments  is  always  li- 
beral, in  cases  of  indemnity,  although  strict  in  cases  of  fraod. 
Here  the  defendants  have  been  paid  for  assuming  a  given  risk : 
the  contingency,  which  the  parties  contemplated  has  happened  ; 
the  property  was  subjected  to  the  expected  peril,  and  none  other, 
and  the  defendants  are  bound  to  make  good  the  loss. 

The  words  <^  /leU  m  trust,^  and  **  hdi  on  eommUsum^  are  to 
receive  the  same  construction,  because  they  are  used  in  the  same 
instrument,  and  in  the  same  connexion.  Suppose  the  whole  pro- 
perty had  been  held  on  tnuiy  insteiid,  of  commisrion,  would  it  not 
be  covered  to  its  full  value  %  But  has  the  trustee  an  equal  inte- 
rest with  the  commissipn  merchant  1  The  trustee  is  not  the  bene- 
ficial owner ;  but  is  the  owner  for  the  purposes  illegal  protection 
merely,  and  is  answerable  overt  for  the  faithful  discharge  of  his 
trust 

The  ciMnmission  merchant  is  also  an  owner  for  the  purposes  of 
legal  protection,  with  a  greater  interest  and  a  fa^er  authority  : 
for  he  has  a  right  not  oldy  to  hold,  but  to  protect  the  property,  and 
sell  it.  Both  are  bound  to  act  in  the  manner  usual  among  pru- 
dent men  as  to  their  own  afbirs,  and  to  bestow  the  same  care  up- 
on the  property  entrusted  to  iheir  charge,  as  upon  their  own. 
tf,  thetefore,  the  pbttntifft,  as  trustees  merely,  would  be  covered 
Ijfy  the  t^ixm  of  the  policy,  they  certainly  ought  to  be  protected^ 
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in  the  present  case^  by  the  additaoiiai  words,  and  the  analogous  Aj^^t  Term 
nature  of  the  two  cases.  * — 

XY.  A  commission  merchant  in  possession  of  property,  with  y^^**^ 
authority  to  sell,  is  the  owiwr  as  to  aU  the  world,  excqit  his  con-  ^^^^ 
signor  :  the.insuraiu:e,  therefore,  corers  the  lo&ofe  prt^rty,  dnd^ . 
in  pleading,  the  ^ms  may  be  laid  as  accruing  to  the  plaintifis. 

1.  In  cases  of  sale,  the  commission  merchant  sues  in  his  own 
aanie»  describes  the  goods  as  bis  own,  and  recovers  the  fiill  ra« 
lue  in  damages. 

2.  If  the  goods  are  taken  from  him,  trespass  de  boms  aBpQftah 
tiSf  or  trover  Ues,  and  the  property  may  be  averred  to  be  in  the 
commissioa  merchant,  who  recovers  its  full  value;  being  subject 
to  account  with  bis  principal*  This  principle  is  well  established 
iLjflev.  BtduTy  5  Btna.  467.  Sclbm  ugtdMt  a.  Sheriff  f»r  dtUich- 
mggoodion  wkkhthe  ptabU^  had  made  advances^  1  S.  4"  A.  59.] 

S«  Ifthe  property  be  stolen;  in  an  indictment  for  theft,  the 
goods  may  be  laid  as  the  goods  of  the  plaintiff.  [S  CAsf.  Crbn, 
Law^  (Amer.  ed.)  947,  S.  and  the  cases  cited  there.'] 

4.  A  common  carrier  is  an  msurer  against  fire.  Suppose  the 
plaintifi  had  delivered  the  goods  to  a  common  carrier,  and  they 
had  been  destroyed  by  fire :  could  they  not  recover  the  toftofo  ta^ 
Aie  of  the  property  of  the  carrier  ? 

5.  At  common  law,  an  action  on  the  case  for  negligently  keep- 
ic^fire  by  whidi  one's  house  is  burnt,  will  lie  against  his  neigh- 
hour.  Suppose  such  an  action  brought  by  the  plaintiSEi,  could 
they  not  recover  the  fbU  value  of  the  property  in  damages  ? 
[Com.  Dig:,  Jktiancn  the  case  for  negUgeneCf  A.  6.] 

6.  In  an  action  against  the  Hundred  for  i;obbery  on  the  sta* 
tute  of  Winchester,  a  servant  robbed  of  his  master's  goods,  in  the 
absence  of  themaster, may  recover  the  whole  value,  layingthe  pro- 
perty inhimself.  [2  Sound.  R.  pL  2. 380.  (n.  15.)  Combes  v.  Brad- 
dry,  IS  Jlfed.  54.  Same  ease,  4Mod.  SOS.  Pealu^s  Eo.  27^  &c.] 

The  common  law,  therefore,  clearly  treats  the  person  having  a 
special  ownership  of  property  as  possessed  of  an  interest  which 
aititlee  him,  on  every  occasion,  to  recover  its  full  value,  (subject  to 
account  for  the  same  to  his  principal,)  because  being  pres^nti  he 
is  bound  diligently  to  protect  and  take  care  of  the  property^ 
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j|]«iut  Tmh      V.  Such  being  the  legel  relation  of  the  pl&intiflb  to  4he  proper- 
ty held  by  them  on  commission,  and  sach  being  the  usage,  what 


Ite  Fofeft  ^^^  ^^  defendants  to  be  understood  ae  in8uriog---4he  foil  v»  - 
J^^^  lue  of  the  property^  or  the  jdaintifis'  interest  therein  merely  1  The 
plaintifl^  in  all  other  cases,  is  entitled  to  recover  ih»  whole  amount.; 
and  why  are  not  the  defendants  placed  in  the  condition  of 
every  other  party  who  is  liable  to  the  plamtiflb  for  fire  or  acci- 
dent t  Is  any  thing  more  required  to  ereate  an  insurable  interest 
than  a  special  property  in  the  goods  insured  1  An  Jnsiirable  in- 
terest is  even  less  than  a  special  property.  [BKofe  ^  Hedriek  v 
ChtiOfedkt  Ins.  Co^  1  Peier^  Rtp.  162.] 

VI.  The  words  of  the  policy,  <<  tbeir  own  property,  or  held  by 
th^si  on  trust  or  on  commission,"  were  evidently  intended  by 
them  to  cover  pr^rty  in  some  sense  not  their  own  abeduldy. 
The  insurers  undertake  to  make  good  to  the  assured,  all  such  loes 
as  should  hi^ipen  to  the  property  abo9t  npeafud.  The  very  words 
import  an  obligation  to  replace  the  geoiif ,  and  nothing  can  be  in- 
ferred from  them  indicative  of  the  plainti£Gi*  particular  interest  in 
the  property  insured. 

The  loss,  by  the  tenns  of  the  policy,  is  to  be  estimated  acoonKng 
to  the  true  and  actual  value  of  the  property  insured.  This  c^o^ 
not  be  confined  to  the  mere  duties,  charges  and  advances  made  by 
the  plaintifis,  but  must  refer  to  the  fair  maiket  price  of  the  i^oods. 
By  tbe  third  condition  of  insurance  attached  to  the  policy, 
'*  goods  held  i»  IrucI  or  oncemfiiif tfioaore  lo  &e  declo^ 
wise  tbe  policy  wHl  not  cover  such  property.**  What  pitqperiy  is 
protected  when  the  policy  covers  goods  on  Im^  1  The  interest 
of  the  trustee  only,  or  Ae  whole  value  of  tbe  property  1  And  why 
does  not  tbe  same.  n)le  apply  to  goods  held  upon  commissioo, 
when  such  i^perty  is  expressly  described  and  covered  by  the 
woids  jrf  the  policy  1 

There  is  no  policy  of  law  opposed  to  a  reoov^  by  tbe  plain* 
tiffl,  and  there  is  no  possibility  of  fraud.  The  person  hoUmg  the 
property  is  known,  and  no  v<duntary  or  fraudulent  burning  is  to 
be  ejpected ;  besides,  there  can  be  no  recovery  widiout  proof  of 
loss  to  the  amount  claimed. 
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Aa  to  cfotiUe  ineurances^  they  are  not  to  be  anticipated,  for  it  is  AngoBt  Tmoi 

the  usage  of  commission  merchants  to  insuie^  and  there  can  be ! 

no  more  danger  in  this  respect  firom  prbpetty  held  npon  cofnmis-  ^  y^"^^ 

noo,  than  that  held  upon  tnwt.    The  plaintiffii  are  accountable  bJ^£J**5J 
over  to  their  principals,  as  every  bailee  with  a  special  property  is 
accountable,  and  th^re  is  no  reason  why  they  should  not  recover 
in  the  present  action. 

Mr.  SkqUes^  contra^  for  the  defendants. 

The  decision  of  this  case  depends  upon  the  true  construction 
of  that  clause  of  the  policy  in  which  the  interest  of  the  assured 
is  described. 

On  4ie  fart  of  the  jAantifb  it  is  insisted,  that  all.  the  property  in 
the  store  destroyed  to  the  amount  of  the  sum  insured,  is  covered 
by  tbe  policy,  whether  the  plantifb  had  any  interest  in  it  or  not ; 
or  whether  ordered  to  insure  it  or  not.  On  the  part  of  the  defend-^ 
ants  it  is  admitted,  that  the  plaintiffit  have  a  right  to  recover  for 
the  value  of  their  own  property  destroyed,  and  to  the  amount  of 
what  they  may  have  advanced  on  the  property  of  others,  in  store, 
and  for  such  as  they  were  requested  to  insure  and  have  insured 
accordingly :  but  for  property  in  which  the  plantiffii  had  no  inter- 
est, and  which  they  did  not  own,  and  were  not  requested  to  insure, 
the  defendants  insist  the  plantifis  have  no  right  to  recover. 

Before  we  examine  the  clause  <$f  the  policy  in  question,  we  re- 
mark, first,  that  it  has  been  insisieted,  ihat  every  commission 
merchant  is  bound,  without  any  particular  orders,,  to  get  the  pro- 
perty of  his  correspondents  in  his  poiisesdion  insured.  ITiis  is  in- 
correct ;  it  is  neither  the  law  nor  the  practice ;  if  it  was  the  law/ it 
would  make  every  commission  merchant  the  iilsurerof  all  the 
property  consigned  to  him  while  in  store ;  and  all  the  property 
thus  situated,  which  has  been  destroyed  iii  this  city  by  fire,  within 
the  last  ftx  years,  the  commission  merchants  to  whom  it  has  been 
consigned  must  pay  for.  It  is  no  part  of  the  duty  of  a  commission 
merchant  to  get  the  property  consigned  to  him  insured,  unless  re- 
quested 90  to  do.  [3  Chit.  C(m.  L.  S57.  363.  Phil  an  Ins.  44. 
Paley  en  Jtg.  I8.     Smih  v.  LasctlUs^  %  Tem^  B.  187.] 
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AMwt  Ton      2.  Them  is  no  custom  preved  or  found  in  this  case  which  can 
materially  affect;  the  decioon  of  the  main  question. 


De  FoKBt  Commifision  merchants^  we  admit*  have  been  in  the  habit  of 
The  Pulton  insaring  their  customer's  goods  which  they  hold  as  security  for 
advancements  to  protect  themselves  in  case  of  loss  or  failure. 
But  no  instance  has  b^n  proved,  nor  have  the  jury  found,  thai 
where  the  commission  merchant  liad  no  interest  in  the  goods, 
and  was  not  requested  to  procure  insurance,  .that  he  has*  pro^ 
ciired  insurance,  and  in  case  of  loss  collected  it  and  paid  it  oyer. 
The  insurances  which  have  been  made,  have  been  merely  for  the 
commission  merchants'  own  security. 

Such  a  custom  would  be  an  anomaly  in  the  commercial  world. 
It  is  not  to  be  supposed  that  Ui^  merchants  of  this  city,  cob«> 
txaiy  to  law,  and  contrary  to  the  practice  of  the  commercial 
world,  would  adopt  such  a  custom ;  and  the  finding  of  the  jury 
as  well  as  the  evidence,  are  satisfied  by  the  well-known  fact  that 
many  coamiission»  merchants  for  their  own  security,  are  in  the 
habit  of  insuring  an  amount,  which  wiU  coverall  their  advance- 
ments upon  their  correspondents*  goods. 
.  With  thes6  remarks  we  dispose  of  all  that  part  of  the  argument 
which,  in  our  judgment,  is  not  immediately  connected  with  the 
merits  of  the  ^ntroversy. 

I.  On  the  part  of  the  defendants  we  insist,  that  the  plaintifls 
cannot  recover  beyond  their  interest  in  the  goods  created  by 
ownership,  by  advancement,  or  by  an  order  to  insure ;  the  disobedi- 
ence of  which,  would  have  subjected  them  to  pay  for  the  goods. 

II.  In  every  policy  against  fire  there  is  a  personal  trust  reposed 
in  the  insured.  This  trust  is  of  a  very  confidential,  as  well  as 
deliciite  nature.  It  never  is,  and.  never  can  be,  reppeed  m  a  per- 
son not  named  in  the  policy ;  much  less  in  a  person  unknown.  The 
very  nature  of  the  subject,  as  well  as  the  terms  of  the  contract 
and  the  policy  of  the  law,  prove  the  ei^istence,  and  show  the  cha- 
racter of  this  trust  In  case  of  personal  pi;operty  insured,  the  in- 
surance attaches  to  no  particular  invoice  of  goods,  but  upon  any 
goods  the  property  of  the  insured,  which  happen  to  be  in  store  st 
the  time  of  the  fire.  [PorJb  on  Ins.  452.]  Between  the  date  of  the 
insurance  and  the  fire,  the  goods  may  have  been  destroyed  many 
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timea    Tbis  shoWB'tlie  n&Uire.  as  wdl  as  tbe  extent  of  the  coa- Aogoat  Tcmi 
fidence  repoeed  in  the  insured*  . 1 

III.  InaU  insunmces  afpiosifin  gmdng  pc^cies  are  conad^and  ^  ^^ 
as  against  sound  policy.  [4Ma^.  R.  SS6.  2  MarA.  Em.  767.  J^^^^^ 
S  dftfe.  557.    PAS.  m  /iw.  27.    ^  ^afen,  d60.]  No  man  ean  in-  ^    ^ 

sure  beyond  hieintefeet  Tfaas  is  a  <HUfdinal  priBoq>le.  If  tbe  in<- 
9iiied  insures  another  perscm'i^  property,  he  is*  bound  to  name  tbihi 
poison  to  the  insurers,  that  tttey  may  know  tm  character.  / 

IT.  It  is  said  that  agents  and  faetors  may  insure  the  property  of 
their  prindpals.  This,  is  true;  and  all  that  right  is  completely 
satisfied  by  ginng  thia  policy  the  constructioD  we  giTe  iu  But 
no  ease  or  principle  of  law  can  be  found,  giving  a  right  to  the 
factor  to  insure  the  interest  of  his  principal  without  orders,  and 
vrhere  he  has  no  interest*  Soeh  a  practice  would  be^onere  gam« 
ing.    iPkU.  At.  43.] 

V»  But  it  is  urged  that  VfuHeea.  may  insure,- and  that  ihey  have 
an  insurable  interest.  This  ia  admitted;  and  to  the  extent 
of  their  interest  they  may  carer,  but  not  beyond,  unless  thay  state 
that  interest,  and  the  owner ;  that  the  insurer  may  know  whose 
property  he  insures.  .  [IS  JMm.  267.  1  PtUrsy  R.  161.] 
Where  a  person  insures  as  tnjistee,  and  says  no  mor6,  the  words 
of  the  policy  are  fully  satisfied  by  the  paying  the  tmstee,  for 
Ub  interest  in  the  trustestate^ 

A  policy  like  the  present  is  a  mepe  .perscknai  trust,  nnt.  an  in* 
surance  <rf  tha  thing..  It  is  i^ainst  any  iigury  which  may  bap" 
pen  within  a  given  time  to  the  perscm  or  any  of  his  property,  or 
any  interest  he  may  have  in  any  property,  of  thia  4i6sprqp(ion. 
But  the  Qdnstruetion  conteiided  for,  would  open  a  wide  ^door  to 
fraud,  and  destroy  all 'eonfldence  between  the  assurer  ai^d  the 
insured.  There  may  be  double  insura^oe ;  the  owener  |uay  have 
disposed  of  his  interest  to  A  perspn  whom  the  assiurer  would  be 
unwilling  to  insure^  and  tha  loss  ivhen  paid  is  UaUeto.  miniai^- 
cation* 

Besidetf,  the  insurancas.  would  be  eoi^stantly  chapging ;  to-day 
it  would  attach  to  the  pioperty .;  lo»moifow,  th^re  mi^y  be  no 
property  to  be  protected.  The  insurer  is  eispoBoi  to  hamids  not 
contemplated,  and  a  contract  is  set  up  which  he  never  sanctioned. 


aO  GASES  IN  THE  BUPEBI9E  COURT  OF 

AflgMTflrm  This  deferenee  pro¥€B  tbat  ibe  uoderwriiers  Mver  daemed  thAl 
^^^        the plaDtiflV  clahos  could ttHetd  toibw  exti«me  poio^  ud they 


^^'^     have  Gome  heie^  to  8tiii&  their  own  views  of  llieir  own  eonlmct, 
^f|[^^^  according  to  its  terms,  and  accordingto  its  spirit* 

The  plaiptift  theoiselves  have  cautiousfy  staled  their  own 
daims.  The  declaration  sets  forth  the  insurafccee  as  made,  and 
acixndtaig  to  die  &cts.of  the  case^  and  the^  Gondudes  ^  to  tlie 
damage  of  the  flsMf^s."  Now»the  declaration  ilaelf  shows 
that  the  whole  extent  of  the  loss  oonid  not  damage  die  phtintifls, 
ftr  4lMr  intersst  did  not  extend  thus  far.  Thdr  interest  was 
txNSmd^d  1^  their  daims  npon  the  iNroperty,  -and  this  amount  the 
defendants  ha^e  always  been  ready  to  pay.  We  insist  that  the 
piaintifls  cannot,  under  the  pleadings^  or  under  a  flur  coostructicm 
of  the  policy  recover  any  amount  beyond  their  own  hMn^  and  mnst 
limited  in  theb  claims,  to  the  extent  of  their  own  inters  in 
the  pioperty* 

JMr.  Qr^^  on  the.  seme  tide. 

There  are  two  qoeslioas  in  this  eas^  of  hnportance  lo  be  ex* 
amined.  1.  Do  Uie  werd$ot  the  pdicy  and  a  fiur  eonstrudiott 
of  its  temus  go  beyond  the  interest  of  the  plaintiflb  f  8.  Can 
the  ptMntdsupQiilAeMplMdMgs  receiver  beyond  that  amount! 

The  inding  of  the  Jury  in  *<lkvcrof  the  custom,"  oaimot 
assist  the  plaintiffe^  because  it  does  not  show  that  it  is  usual  for 
the  aonttaissicm  msffchant  t»  hisine  beyond  JUt  oiM  Mwv^  At 
all  eve^  it  does  not  indicate,  tiiat  it  is  usual  to  insure  the  m* 
tsiest  efthe  prindple  in  the  nasi^  of  the  agent.  Beaides^  there 
is  no  proof  that  the  insiirsnee  wss  ever  authorised  by  the  prind* 
pahb  The.  defendants  cflbr  to  pay  accordingto  the  custom :  that 
i%theyaflhrto«iiakegoodtotheidbintiA  the  loss  sustained  by 
them  npon  their  ami  fir^Mfl^  and  die  Ml  amount  of  t&dr  inla^ 
ail  in  the  goods  •'held  fat  tffpt  and  tmtommissien.*' 

L  The  policy  aecodfaig  to  its  true  and  feir  eonstruction,  covers 
nothing  beyond  the  interest  of  the  plaintift.  They  only  are  in* 
SO0ML  Where  other  imeiests  am  intended  to  be  protected,  ap. 
propsiaftewQidsferthgtiMDpeea  areahrays  faitradiMsed.    [Mff. 
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In  this  case,  the  words  descriptive  of  the  property,  are  only  in-  August  Term 
tended  to  obviate  the  effect  of  the  third  condition  of  the  policy.  The        ^^^' 


agreement  is,  "to  make  good  to  the  assured;^  and  the  provisions     '^  Pore«t 


against  other  insurances  extend  only  to  them.     But  the  principal    The  Fulton 
may  insure,  [Locke  v.  Mrth  ^Smer.  In.  Cam.  IS  Mass.  61.]  and 
thus  the  property  may  be  doubly  insured. 

The  clause  against  assignments,  shows  that  it  is  the  interest  of 
the  assttredf  and  not  the  property  itself  that  is  covered ;  and  the 
notarial  certificates,  required  by  the  ninth  condition,  show,  that 
the  loss  must  have  been  sustained  by  the  assured. 

III.  The  declaration  does  not  authorise  a  recovery,  for  any  in- 
terest, but  that  of  the  plaintiffs.  A  party  who  seeks  to  recover  on 
a  policy  made  by  him,  for  the  benefit  of  another,  must  aver  in  his 
declaration,  the  real  party  m  interest.  IBeU  v.  JSnsUy^  16  East, 
141.  14S.  Cohen  V.  Hmnam,  5  Taunt.  101.  Wolff  v.  Homcastle, 
4  Bos.  4^  Ptd.  316.  Davis  v.  Boardman,  12  Mass.  Rep.  80.  83.] 
Here,  the  averments  of  interest,  the  affidavits  and  notarial  certi* 
fieates  are  confined  to  the  assured.  The  answer,  and  the  only 
answer  that  can  be  attempted  is,  that  the  plaintiffs  had  the  hgei 
mfereff  in  the  property  insured.  In  the  case  cited  from  Peters' 
Rep.  [Budtv.  Ches.  In.  Com.,  1  Pet.  162.]  the  captain  had  the 
Iqpil  interest  So  in  the  case  of  Bartlet  v.  Walter,  [IS  Mass. 
Sep.  S67.]  the  hirer  for  the  voyage  had  the  legal  interest  pro  hoc 
vice.  A  commisncm  merchant  has  not  the  legal  interest  in  the 
whole  property  :  he  is  a  mere  agent,  and  a  breach  of  duty,  in  not 
insaring,  does  not  create  an  insurable  interest.  His  power  may  be 
revoked  at  the  pleasure  of  the  principal,  and  goods  under  his 
charge  may  be  sold  by  an  execution,  subject  to  the  factor's  lien^ 
This  lien  is  not  transferrable :  it  is  a  mere  personal  claim. 
IJIPCombiev.  Dames,  7  East,  5.] 

The  coansel  for  the  plaintifls  are  driven  to  the  ixdd  position, 
thai  a  mere  bailee,  may  insure  the  property  of  his  principal,  in  his 
own  name— «ue  upon  the  policy,  and  aver  interest  in  himself ! 
This  IS  the  only  position  on  which  they  can  rest.  But  a  bailee 
has  the  legal  estate,  only  as  ^[aicist  nmrong  doers.  The  special  in- 
teiest  does  not  support  the  averment  in  the  declaration ;  and  un* 
der  these  pleadings  the  jdaintiffi  cannot  ttcwtt.  The  ca)itam  or 
VOL.  I.  13 
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August  Tenn  supercargo  of  a  vessel  may  make  advances,  and  have  alien  upon 


18S8. 


the  owner's  property  :  but  will  the  counsel  for  the  plaintifis  con- 
De  Foiest  i^j^^^  th^t  the  captain  or  supercargo,  would  have  a  right  to  insure 
The  Fulton    x\^^  property  of  their  principal  in  their  own  namesy  and  in  case  of 

Firo  Xns*  Ooa 

loss,  to  recover  upon  a  declaration  which  averred  the  interest  to 
be  in  the  agent? 

The  doctrine  must  be  carried  to  this  extent,  to  support  the 
claims  of  the  plaintiffs,  in  the  form  presented  by  this  declaration. 

Mr.  Ogden^  in  reply. 

The  principal  subject  of  inquiry,  in  this  case  is,  as  to  the  true 
constructum  to  be  put  upon  these  policies  of  insurance ;  for  upon 
that  construction  must  depend  the  decision  of  the  courL 

The  jury  have  found,  that  it  is  the  usage  of  commission  mer- 
chants, to  effect  insurance  upon  goods  consigned  to  them  for  sale ; 
and  of  this  usage  the  defendants  were  fully  aware,  at  the  time  of 
executing  the  policies. 

By  the  terms  of  the  contract,  the  assurers  undertake  **  to  make 
good  unto  the  assured"  "  all  such  loss  or  damage"  **  as  should 
happen  by  fire  to  the  property^  specified.  Ttie  interest  of  the  plain- 
tifb  is  never  mentioned  in  the  policy:  while  thcjproperly  in  the 
stores  is  constantly  inferred  to. 

This  contract  is  made  in  reference  to  the  conditions  of  insu- 
rance attached  to  the  policy.     The  third  article  stipulates  that 

■ 

<<  goods  held  in  trust,  or  on  commisaon,  are  to  be  declared  and 
insured  as  such."  What  is  the  meaning  of  these  expressions  1 
Has  it  not  reference  to  the  words  used  1  and  can  they  bear  any 
other  interpretation,  than  that,  if  the  goods  held  in  trust  or  on 
commisaon  are  *'  declared  such,"  they  are,  of  oowret^  insured  1 
Property  held  by  a  merchant  for  sale  is  constantly  changing.  The 
insurance  is  not  effected  on  any  epecifie  property,  but  on  pi'operty 
generMg.  The  amouni  of  goods  or  merchandise,  specified  in  the 
policy  is  insured ;  and  it  is  a  matter  of  no  importance  as  to  wliom 
the  same  may  belong. 

One  of  the  counsel  for  the  defendants  suggests,  that  an  insu- 
rance against  fire,  may  be  considered,  as  **  in  personam;**  while  a 
marine  policy  is  a  contract  m  renu    But  this  distinction  is  not  well 
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founded.    May  not  a  boatman,  or  the  owner  of  a  yesBel  engaged  August  Terai 
in  the  regular  businesB  of  traneportation  upon  our  rivers  or  canals,        ^^^  . 
effect  a  policy  ii/mh  tme^  which  will  be  efiectual  to  cover  all  pro^     ^  ^oitm. 
perty  received  on  board  of  his  vessel  within  the  period  specified.    The  FoHon 
and  protect  it  against  all  risks  for  which  he  is  UaUe  to  hb  bailor,     "^   ^^'     ^ 
or  the  person  for  whom  he  receives  the  property  1 

But  we  are  asked,  what  disposition  is  to  be  made  of  the  money 
when  it  shall  be  recovered  1  That  is  a  question  between  the  con- 
signor and  consignee  solely,  and  the  underwriters  have  nothing 
to  do  with  it.  The  commission  merchant  must  undoubtedly  ac- 
count for  the  money  to  his  principal ;  but  that  question  can,  in 
no  way,  aflbet  the  coniraet  between  the  parties  now  before  the 
court. 

The  poficy  under  consideration  has  been  likened  to  a  wag» 
potieif,  and  even  treated  as  such,  by  the  counsel  fiG»r  the  defend- 
jants ;  and  the  risk  of  daubU  inHtarmce  has  been  urged  as  an  ar* 
gument  against  our  recovery. 

A  wager  policy  agamti  fire  is  void,  I  admit :  it  ought  not  to 
be  countenanced  for  a  moment  by  the  court ;  and  if  these  contracts 
can  be  considered  as  wager  poUeies^  let  them  be  abandoned.  But 
there  is  no  foundation  for  the  suggestion ;  for  the  plainlife  have, 
at  all  events,  an  interest  to  a  certain  extent,  in  the  subject  mat- 
ter of  the  insurance. 

The  danger  to  be  apprehended  from  double  insurances,  has 
nothing  to  do  with  the  interpretation  and  true  construction  of 
this  contract  If  the  defendants  have  made  an  agreement 
which  exposes  them  to  such  risk,  it  is  their  ovm  fiBiult»  and  this 
objection  cannot  be  set  up  by  them,  to  invalidate  the  contract. 
But  the  danger  arising  from  this  source  is  altogether  imaginary ; 
for  the  defendants  may  come  forward  at  the  trial  and  show,  that 
other  insurances  upon  the  same  property  have  been  eflected,  in 
the  same  manner  as  they  may  be  proved  in  cases  of  marine  insu- 
rance. 

Bat  it  is  said,  that  we  are  not  entitled  to  recover,  because  we 
cannot  comply  with  therequisitions  of  thefiifit&  ^  condition  of  insu- 
rance^ attached  to  Ibe  policy.  This  ninth  article  <x  condition  is 
a  part  of  the  poliey,  I  admit ;  but  it  is  a  printed  part,  and  if 
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Angnst  Tenc  there  be  any  discrepancy  between  ibis  and  the  wrUten  clause  upon 

^^^'        which  we  rely,  the  former  must  give  place  to  the  latter.  But  why 

De  Forest     ^^^^  ^^  ^^^  comply  with  the  requirements  of  this  ninth  condition  1 

The  Fulton    The  plaintifb  in  their  statement,  give  an  account  of  the  loss  sus- 

J*  ifw    AOS*    C/0»  

tained  ;  not  of  thdr  own  loss,  I  admit,  but  of  the  whok  loss.     This 
IS  a  substantial  compliance  with  the  conditions  of  this  article. 

But  it  is  further  objected,  that  if  the  plaintiffs  are  entitled  to  re- 
cover upon  the  abstract  principle,  still  they  cannot  recover  upon 
these  pleadings  as  they  now  stand. 

This  question  brings  us  back  to  tlie  consideration  of  the  proper 
construction  to  be  put  upon  this  contract.  Its  true  import  is,  that 
the  defendants  agree  that  the  assured  shall  be  cimtiiered  as  otMi* 
ers  of  the  property  to  all  intents  and  purposes.  The  question  of 
Qwurshxp  was  by  no  means  to  arise ;  and  the  pkAnHiffs  were  taken 
to  be  the  owners,  for  all  purposes  as  between  the  asmrera  and  at* 
9ured*  We  have  made  our  averments,  then,  according  to  the 
facts  and  according  to  the  words.  In  trover  or  trespass  the  deda* 
ration  would  conclude  **  to  the  damage  of  Ae  plaintiff^  although 
his  interest  in  the  property  might  be  only  that  of  trustee.  But 
the  true  answer  to  the  objection  is,  that  the  plaintiffs  are  the 
owners,  as  to  all  the  world,  except  their  principals  or  consignors. 

It  might  be  urged,  that  the  usage  of  the  commission  merchant 
to  effect  insurance,  imposes  an  ohlf^aikn  upon  him  to  protect  the 
property  committed  to  his  charge  ;  and  it  may  be  a  delicate  sub- 
ject of  inquiry,  whether  he  be  not  liable  for  all  the  consequences 
of  a  neglect  to  insure.  If  this  be  so — ^if  the  plain  tiflii  were  hcmid 
to  insure  ;  then,  cleariy,  according  to  the  case  cited  from  the  ISth 
of  the  Mass.  Reports,  they  had  an  insurable  interest. 

Jones,  Chief  Justice.    , 

This  is  an  action  on  a  policy  of  insurance,  to  recover  for  loes 
and  damage  to  goods  by  fire.  By  the  terms  of  the  contract,  The 
Fulton  Fire  Insurance  Company,  the  defendants,  insured  De  Fo- 
rest &  Son,  the  plaintifls,  against  loss  or  damage  by  fire,  to  the  a* 
mount  of  j|(  10,000  dollars,  on  goods  and  merchandise,  hazardous 
and  not  hazardous,  as  well  the  property  of  the  assured,  as  held  by 
them  in  trust  or  on  commission,  contained  in  the  store  No.  82 
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South-streety  for  the  term  of  one  year.    And  the  insurers  promise  August  Term 


1S8S. 
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and  agree  to  make  good  to  the  insured,  all  such  loss  or  damage,  as 
should  happen  by  fire  to  the  property  ;  such  loss  or  damage  to  be  ^^^•^ 
estimated  according  to  the  true  and  actual  value  of  the  property  ^j^j^f^^ 
at  the  time  the  loss  should  h^pen.  A  fire  happened  within  the 
year,  by  which  loss  and  damage  was  sustained  on  goods  and  mer« 
chandise,  partly  the  property  of  the  plaintiffi,  and  partly  held  by 
them  on  commission,  then  in  the  store  described  in  the  policy, 
to  a  large  amount  The  right  of  the  assured  to  indemnity  is  ad- 
mitted ;  and  the  question  is  upon  the  extent  of  the  liability  of  the 
insurers  for  the  goods  held  on  commission  ;  or,  in  other  words, 
what  the  insurable  interest  of  the  plaintiffi  was  therein.  The 
plaintifis  insist  upon  the  right  to  recover  the  full  amount  of  the 
loss  and  damages  to  those  goods  by  the  fire  ;  and  the  defendants 
contend,  that  they  are  bound  to  indemnify  to  the  amount  only,  of 
loss,  sustained  by  the  plaintiife  in  their  own  right  thereby. 

It  is  admitted  that  they  had  an  interest  in  the  goods  they  held 
on  comission,  and  are  entitled  to  recover  to  the  amount  of  their 
advances  thereon,  with  interest,  and  their  mercantile  commissions 
and  charges  as  factors.  But  the  insurers  insist,  that  those  were 
the  only  interests  the  plaintiffs  had  at  risk  at  the  time  of  the  fire, 
and  that  all  they  can  claim  b  an  indemnity  to  themselves  for  their 
own  loss. 

The  plaintiib  are  insured  on  goods  held  by  them  on  commis- 
sion .  they  had  no  beneficial  interest  or  right  of  property  in  those 
goods  beyond  the  amount  of  their  liens  and  just  claims,  for 
their  commissions  on  the  sale,  and  the  reimbursement  of  their 
advances  and  charges  on  account  of  the  principals,  to  whom 
the  goods  beloi^ed.      They  were  the  cons^ees  and  factors 
of  the  general  owners,  with  powers  to  sell ;  and  in  that  cha- 
racter they  had  the  right  of  possession,  and  the  actual  posses- 
sion of    the  goods,  and  a  special  ownership  against  all  the 
world,  with  the  exception  only  of  the  principals,  which  enti- 
tle them  to  hold  and  dispose  of  the  goods — to  reclaim  them  if  im- 
properly usurped,  and  to  maintain  actions  of  trover  for  them  as 
their  own,  if  they  chance  to  come  into  the  possession  of  others, 
and  are  wrongfully  detained.    And  whether  that  possession  and 
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Atgnst  Tann  special  owDenhip  gave  them  an  insurable  interest  under  this  spe- 
cial  contract  or  not,  is  the  material  question.     There  can  be  no 
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^^  doubt  of  the  right  of  the  feu^tor  to  insure  for  his  principal :  and  ad- 

i^r^!!^^«  mi  tting  such  insuraince  to  be  made  of  his  own  accord,  and  without 
the  orders,  express  or  implied,  of  the  principal,  the  act  of  the  agent 
might  be  aflbmed,  and  the  contract  rendered  binding  on  the  in- 
surers by  the  subsequent  assent  of  the  principal.  But  in  such 
case,  the  insurance  being  made  for  the  principal,  the  claim  for 
the  loss  must  aJbo  be  for  the  principal,  and  not  for  the  factor ;  and 
the  interest  must  be  averred  jn  pleadii^,  and  shown  in  proof,  to  be 
in  the  consignor.  But  the  question  we  arc  now  to  consider  is, 
not  whether  the  factors  had  the  right  or  the  power  to  msure  the 
interest  of  their  principals,  but  whether  they  had  such  an  insura- 
ble interest  in  the  goods  which  belonged  to  their  principals^  but 
were  held  by  them  on  commission  for  sale,  as  to  give  vitality  toaoon* 
tract  of  insurance  upon  them  in  their  ownnames  asfor  their  own  ac- 
count. Forthb  is  an  insurance  by  the  ptaintifb  for  themselves,and 
they  must  show  an  insurable  interestin  themselves  toentitle  them  to 
recover  for  the  loss.  So  the  plaintiffs  themselves  treat  the  contract 
on  which  they  sue.  The  declaration  proceeds  on  that  ground  : 
it  predicates  the  loss  it  clums,  as  the  loss  of  (he  plaintiffs  them- 
selves, and  substantially  avers  the  interest  to  have  been  in  them. 
The  proof  of  the  averment  was,  that  they  held  goods  on  commis- 
sion for  sale,  as  factors,  which  were  deteriorated  by  the  fire  to 
the  amount  of  the  claim.  To  which  the  defendants  object,  that 
the  actual  interest  of  the  insured  in  those  goods,  was  the  amount 
of  the  advances  made  on  them,  and  the  commission  that  would 
have  been  earned  by  the  safe  of  them ;  and  that  the  recovery 
must  be  limited  to  that  amount.  And  it  is  clear,  that  to  entitle 
them  to  recover  the  entire  amount  of  the  loss  upon  those  goods, 
it  must  be  shown  that  the  possession  and  special  ownership  eslab- 
lidied  by  the  proofs  in  the  cause  constituted  an  insurable  interest, 
and  that  they  had  a  right  to  insure  that  interest  in  their  own 
names,  without  any  further  disclosure  of  the  peculiar  nature  of 
the  interest,  than  that  they  held  the  goods  on  commission. 

It  is  well  settled,  that  an  iasuraUe  interest,  in  mercantile  lan- 
guage, does  not  necessarily  import  an  absolute  right  of  pioperty 
in  the  thing  insured.    A  special  or  qualified  interest  is  equally 


'\ 
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iht  subject  of  insuraDce :  and  it  tutB  often  been  determined)  that  AMmt  T«m 

each  diBtinct  ioteresi  id  the  s&me  subject,  may  be  protected  by  a  .. 

separate  policy  oo  the  eubject,  for  the  party  mtere«ted  in  it.    The     ^  Vmrnn 
moctgagor  and  mortgagee  may  both  insure ;  so  may  the  trustee    Ths  Pnltoii 

,  '  •  ,       -  Fir©  Ijub  Co* 

and  the  euhnf  que  truii ;  and  so  may  every  party  who  has  any 
special  interest  to  protect,  or  who  represents  the  pioperty  as  the 
qualified  owner  of  it ;  and  in  the  latter  class  of  cases^ihe  sole  ques* 
tion  is^  whether  ttie  special  interest  alone,  or  the  entire  subject  is 
covered  by  a  policy  efiected  upon  the  property  in  the  name  of  the 
qualified  owner.  And  that  question  may  turn  upon  the  nature 
of  the  ownership  or  interest,  the  purposes  ftnr  which  the  property 
is  held,  and  the  powers  U3bcident  to  the  relatioas  of  the  special  own* 
er,  or  necessary  to  the  safety  of  the  insured  premises ;  or  it  may 
be  settled  by  usage  and  coQrse  of  dealing. 

It  has  been  held,  that  captors  have  an  insurable  interest  m  the 
prize  before  condemnation,  {The  Omoa  Mte,  Park  on  In.  S68.*} 
on  the  ground  of  possession,  and  the  inchoate  right  of  property 
acquired  by  the  capture,  and  the  necesaty  of  permitting  diem  to 
insure  the  property,  which  flie  original  owner  had  no  longer  any 
interest  to  protect  And  in  the  case  of  Stiriing  v.  Yaugban^  [II  East 
619.]  the  same  general  questioncame  under  review,  and  the  court 
decided  that  the  prize  might  be  insured  by  an  agent,  and  interest 
averred  in  the  captors :  and  they  put  the  case  substantially  upon 
the  ground  of  actual  possession  of  the  property,  with  the  general 
right  to  retain  it  against  all  the  world,  subject  to  the  release  oi 
it  by  the  crown  to  the  original  owners  before  condemnation. 
But  the  case  of  Lucena  v.  Crauford  [S  Boe.  if  Pu2.  75.]  is  yet 
stronger.  In  that  case,  conunissionerB  appointed  under  an  act 
of  parliament,  for  the  custody,  care,  sale  and  management  of  such 
ships  and  cargoes,  belonging  to  subjects  of  the  United  Provinces 
as  should  be  brought  into  the  posts  of  the  Uiniled  iOngdom,  were 
held  to  have  an  insuiuble  interest  in  Dutch  riiips  and  cargoes  on 
their  passage  to  England,  which  had  been  taken  by  a  British 
cruiser,  under  the  instructions  of  the  admiralty,  and  sent  in  to  be 
detained  provisionally.    It  was  a  case  in  the  Exchequer  Cham- 

"*  Le  Cms  ▼.  Hqsliei. 
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August  Tenn  ber,  Upon  a  writ  of  error  from  a  judgment  of  the  courtof  Kin|^8 
Bench.  That  judgment  was  in  favour  of  the  anured,  and  it  was 


^  ^^^f^^  affirmed  by  all  the  barons  of  the  court  of  exchequer  and  judges  of 
The  Folton  the  common  pleas,  except  Mr.  Justice  Chambers.  The  judges; 
who  affirmed  the  judgment,  assunilated  the  commifwionerB  under 
the  act  to  trustees  and  factors.  They  all  held,  [and  Chambers, 
the  dissenting  judge,  concurred  with  them  in  holding,]  that  it  was 
not  necessary  for  an  assured,  to  have  a  beneficial  interest  in  the 
property  insured ;  but  that  it  is  sufficient  if  he  be  clothed  with  the 
chanMHer  of  a  trustee,  an  agent  or  a  consignee ;  and  that  if  the 
conmiissioners  could  be  considered  in  either  of  those  ctqiacities; 
they  had  an  insurable  interest ;  and  it  was  held,  that  they  might 
be  considered  as  trustees  for  the  crown,  or  for  the  persons  who 
should  be  ultimately  entitled  to  the  property,  as  general  agents, 
for  the  purpose  of  disposing  of  the  property  on  its  airival,  or  as 
statutable  conagnees ;  and  that  it  was  not  necessary  that  the  par- 
ticular cestuy  que  tnuU^  should  be  ascertained  at  the  moment 
of  insurance.  That  they  might  be  trustees  for  persons  unknown, 
or  for  objects  not  precisely  ascertained  at  the  time  the  insurance 
was  effected ;  yet,  if  they  were  trustees  for  any  puipoee,  they 
acquired  from  that  character  a  sufficient  interest  in  the  trust  pro- 
perty to  insure*  It  was  objected  in  that  case,  that  the  Dutch  com- 
missioners did  not  resemble  consignees,  because  thoee  commis- 
sioners were  Erected  to  sell  and  dispose  of  the  property  entrusted 
to  them,  according  to  the  instructions  they  should  receive  from 
government  But  to  this  the  judges  answer,  that  many  con- 
signees receive  goods  with  orders  to  attend  to  the  directions  of 
the  consignor  as  to  their  disposal,  and  yet  they  were  not  the  less 
aUe  to  insure.  The  commissioners,  it  was  conceded,  would  not 
have  been  at  liberty  to  disobey  the  directions  of  the  govemmentt 
from  whom  their  commisHJop  was  derived ;  but  it  was  observed, 
that  in  de&ult  of  Erections  they,  like  other  consignees  and  trus- 
tees, had  the  sole  management  in  themselves;  and  might  act 
upon  their  own  judgment. 

This  case  has  a  direct  bearing  upon  the  question  before  ub;  and 
if  the  principle  of  it  be  correct,  would  seem  to  settle  the  present 
controversy.    The  judges  throughout,  a^^rt  it  as  an  established 
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priiici(de>  >hat  a  consignee  of  goods  f<»r  gale,  may  insure  the  pro-  Ai^guft  T«a 

perty  he  holds  under  the  consignment,  as  his  own»  and  that  he  L««. 

derives  his  insurable  interests  from  the  relations  in  which  he  ^ 

stands  to  the  property  as  consignee,  and  his  possession  of  it  and  ^^|^^ 
power  over  it^  in  virtue  of  that  relation,  and  not  from  any  orders 
or  authority,  express  or  implied,  from  the  consignor  to  insure. 
The  consignee  is  coupled  with  the  trustee  of  property,  and  the 
same  general  and  unqualified  power  to  insure^  is  ascribed  to  both. 
Now,  the  insurable  interest  of  a  trustee,  in  the  trust  property,  is 
admitted.  How,  then,  if  the  opinions  of  these  judges  are  to  be  re- 
lied on,  can  the  insiurable  interest  of  the  consignee  in  the  goods 
he  holds  on  consignment,  or  sale,  be  questioned  1  In  the  ease  of 
the  Dutch  coramisaioners,  the  court  went  much  &rther  than  we 
are  required  to  go.  It  was  there  held^  that  a  marine  insurance 
on  the  Dutch  ships  and  cargoes  under  detention,  or  provisional 
capture,  might  be  insured  by  the  commissioners  against  maritime 
risks  on  their  passage,  and  before  they  came  into  the  psosessioiv 
and  under  the  charge,  of  the  commissioners.  It  is  sufficient  for 
the  decision  of  this  cause,  that  the  consignee  should  have  the 
power  to  insure  the  goods,  entrusted  to  himjor  sale,  and  which  he 
has  in  his  actual  poesesaon  and  charge,  against  loss  or  damage 
by  fire,  in  hia  own  warehouse.  And  without  such  a  power,  he 
will  be  unable  to  extend  the  same  protection  to  the  goods  of  his 
principals,  that  common  prudence  requires  him  to  give  to  his  own 
property. 

But  it  may  be  said,  that  the  case  of  Lucena  v.  Craufurd  was 
afterwards  reversed  by  the  House  of  Lords  :  and  the  fact  is  so< 
But  that  reversal  was  upon  the  ground,  that  one  of  the  vessels 
for  wlucb  an  indemnity  had  been  recovered,  was  not  lost  until 
after  hostilities  had  been  declared  against  Holland,  whereby  the 
vessel  was  impressed  with  the  character  of  enemy^s  jMroperty ; 
and  if  she  had  arrived-in  England,  could  not  have  come  into  the 
possession  of  the  conunissioners,  whose  powers  were  adapted  and 
restricted^  to  the  case  of  provisional  capture  of  the  property  ci 
finends!,  authorised  by  the  British  government,  from  motives  of 
poticy,  under  the  peculiar  circumstances  oi  Holland  at  the  time ; 
but  no  opinion  vas  expressed  as  to  the  insurable  interest  of 
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Aogntt  Term  oommisBioners  in  the  property  iwhicb  was  lost  before  (he  decla- 
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ration  of  hostilities,  and  therefore  might  have  come  into  their  pos- 
De  Forest  g^ggioQ  as  commission  ers*  And  it  was  agreed  that  the  action 
The  Fultmi    ^^ras,  at  any  rate,  sustainable  for  the  loss  of  the  ship  on  the  count 

Fire  Ins.  Co.      ^  "^         '  '^ 

which  averred  interest  in  the  king.    On  these  grounds  a   venire 

faeiae  de  novo  was  ordered,  in  order  to  bring  the  case  more  fully 
before  the  court.  That  reversal,  therefore,  did  not  unsettle  the 
principle  for  which  I  contend  ;  and  the  views  taken  by  Lord  El- 
don,  whose  opinion  was  followed  by  the  Chief  Justice  of  the 
King's  Bench  and  the  Chancellor,  and  adopted  by  the  house, 
strongly  support  it. 
^y  He  recognizes  the  principle,  that  the  actual  possession  of  pro- 

perty, coupled  with  the  right  of  possession,  may  confer  upon  the 
hoMer,  who  has  neither  the  legal  title,  nor  the  absolute  interest, 
the  power  to  insure  it  as  his  own ;  for  he  admits  that  the  king  has 
an  interest  in  a  prize  before  condemnation,  for  the  purpose  of  in« 
suring  the  property.    He  would  seem,  indeed,  to  dissent  from  the 
doctrine,  supposed  to  be  laid  down  in  the  Omoa  case,  that  the  ex- 
pectation of  a  grant  from  the  crown,  gives  the  captors  such  an  in- 
terest in  the  arrival  of  the  prize,  as  to  entitle  them  to  insure  it,  in 
their  own  names,  and  for  their  own  benefit.    But  be  puts  his  dis- 
sent upon  the  ground,  that  the  insurable  interest  was  in  the  king, 
as  the  person  who  had  the  jtM  possessUmiSf  and  that  the  possession 
of  the  captors,  notwithstanding  the  liabilities  they  were  under, 
and  their  just  expectation  of  a  grant  from  the  crown,  were  still 
held  by  them,  as  agents  of  the  king,  as  their  principal,  and  could 
only  entitle  them  to  insure  the  property  in  iiis  name,  and  for  his 
benefit.     And  in  the  notice  which  is  taken  of  the  proposition,  as- 
funilating  the  commissionerB  to  trustees,  consignees  and  agents, 
the  insurable  interest  of  the  trustee  in  the  trust  property  is  ex- 
pressly acknowledged,  and  the  right  of  the  consignee  to  protect  by 
insurance,  the  goods  he  holds  on  consignment  for  sale,  is  implied- 
ly conceded.    A  trustee,  his  lordship  observes,  has  a  legal  inte- 
rest in  the  thing,  and  therefore  may  insure  :  and  so,  he  adds,  a 
consignee  has  the  power  of  selling.     He  here  refers  to  factors, 
who  hold  the  goods  of  their  principals  for  sale  on  commission, 
and  obnouflv  consider?  the  risrht  to  in<snre  as  incident  to  the  pie- 
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nary  powers  of  such  faetors»  over  the  goods  entrusted  to  th^ir  Augnat  Tom 
agency.    For  he  obsenres,  that  there  are  different  sorts  of  con-  n, 

signees :  those  who  have  the  power  to  sell,  manage  and  dispose  ^^*^ 

of  the  property,  subject  only  to  the  rights  of  the  consignor,  and  JE^^^ 
those  who  have  a  mere  naked  right  to  take  possession  of  the 
goods.    And  he  adds^  that  he  would  not  say  that  the  latter  nught 
not  insure,  if  they  state  the  interest  to  be  in  their  principals. 

These  comments  upon  the  rights  and  powers  of  these  two 
classes  of  consignees,  cannot,  I  think,  be  misunderstood.  The 
fair  import  of  them  is,  that  the  consignee  with  the  power  of  sale 
has  an  insurable  interest  in  the  property  he  hdds  under  consign- 
ment, and  may  insure  it  in  his  own  name,  and  as  his  own  ;  but 
that  the  consignee  who  has  the  mere  naked  right  to  tak^  posses- 
sion of  the  property,  has  no  insurable  interest  in  it ;  and  though 
he  may  iosore  it  for  his  principal ; — ^yet,  to  give  validity  to  the 
contract,  he  mu^t  state  the  interest  to  be  in  the  consignor.  In  no 
other  sense  are  the  expressions  of  his  Lordship  intelligible,  or 
would  they  have  any  bearing  upon  the  question  before  him.  And 
taking  them  in  that  sense,  they  sanction  the  principle  distinctly 
affirmed  by  the  court  of  Exchequer  Chamber,  that  a  ftictor,  cloth- 
ed with  the  power  to  sell,  has  an  insurable  interest  in  the  proper** 
iy  held  by  him  under  the  consignment,  and  may  insure  it  in  his 
own  name.  This  conclusion  derives  additional  force,  from  the  opi- 
nions of  the  judges,  who  were  caUed  upon  for  their  ofrinions,  and 
severally  expressed  them  to  the  house  on  the  point.-  The  fifth 
question  put  to  them  was,  in  substance,  whether  the  plainUft,  as 
commissioners,  had  such  an  insurable  interest  in  the  ships  and 
goods  which  the  policies  purported  to  cover,  as  to  enable  them  to 
effect  a  legal  and  valid  insurance  thereon,  for  their  own  use,  bene- 
fit and  account,  as  commissioners.  And  to  this  question  all  the 
judges^  except  Justices  Chambre  and  Lawrence,  answered  in 
the  affirmative,  as  to  all  the  ships.  They  assimilate  the  commis- 
sioners with  consignees  ;  and  they  assume,  as  an  acknowledged 
priQci[de,  that  a  consignee,  without  any  beneficial  interest  in  him- 
self is  agent  for  the  consignor,  and  may  insure  fi>r  his  benefit. 
Again  :  they  say  that  no  one  ever  questioned  but  a  consignee 
or  agent,  of  the  description  spoken  of  by  them,  (and  they  speak 
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Aogurt  T«mi  of  a  consigaee  for  the  managemeat  and  sale  of  goods)  might 
make  an  insurance  for  the  benefit -of  the  o^rner  and  person  enti- 
De  ForeM  ^j^^  ^^^  f^^  whom  he,  as  consignee,  is  aulhorieed  to  act.  The 
The  Fultmi  pmiallel  between  the  commissioners  and  a  consignee  runs  through 
the  opinion ;  and  the  right  of  the  commissioners  to  insuie  in  their 
own  names,  and  to  aver  interest  in  themselves,  is  defended  on  the 
strong  analogy  approaching  to  identity  with  consignees,  whose 
power  to  insure  the  goods  consigned  to  them,  and  held  by  tbem^for 
sale,  is  assumed  as  indisputable.  And  in  this  view  of  that  point, 
Chambre  and  Lawrence,  the  two  dissenting  judges,  concur  with 
the  rest  of  the  judges.  Chambre,  J.  observes,,  that  a  consign- 
ment is  a  species  of  mercantile  conveyance  operating  upon  the 
particular  effects  consigned ;  and  Lawrence,  J.  substantially  ad- 
mits the  insurable  interest  of  a  consignee  for  sale. 

From  this  case,  then,  which,  from  the  discussion  it  underwent, 
and  the  judicial  ofuiions  brought  to  bear  upon  it,  is  entitled  to  the 
highest  consideration,  I  deduce  the  proposition,  that  a  consignee,  '- 
with  general  powers  to  manage  and  sell  the  property,  has  an  in-  ; 
surable  interest  in  the  goods  in  bis  possession  as  consignee,  and  \ 
may  insure  them  in  his  own  name,  and  aver  the  interest  in  him-  j 
self. 

I  have  been  induced  to  examine  these  cases  so  much  at  large, 
not  from  any  direct  decision  they  contain  on  the  subject  I  am 
di8CU8Bing,but  because  they  recognise  so  clearly  and  so  fully  the  in- 
surable interest  of  a  consignee  in  the  goods  consigned  to  him  for 
sale;  a  principle,  which  if  souud,  must,  I  think,  be  decisive  of  the 
question  in  this  cause.  And  I  regai-d  these  cases  as  much  strong- 
er, from  the  consideration  that  the  important  principle,  so  material 
to  the  validity  of  the  insurance  before  us,  is  not  discussed,  or  treat- 
ed as  a  doubtful  point,  or  an  open  question,  but  is  assumed  as  a 
well  settled  axiom,  and  a  point  perfectly  and  entirely  at  rest. 

li  is  stated  on  the  one  side,  and  admitted  on  the  other,  that  the 
right  of  the  consignee  to  insure  the  goods  he  holds  for  sale  on 
commission,  is  indisputable;  and  the  only  question  was*  whether 
the  persons  insuring  in  those  cases,  came  within  the  description 
of  consignees,  and  had  made  the  insurances  in  question  in  that 
eharacter ;  and  the  reasons  given  for  the  rule  show  it  to  be  bnsed 
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on  foundalioiM  too  soiid^  to  be^  easily  sbakeo.     The  consignee  Amgimi  T 
i^  Viewed  in  the  h'ght  of  a  eubstittite  for  the  consignor,  invested 


with  his  rights  and  clothed  with  his  powers ;  the  absolute  and  on*  ^,  ^y 

qualified  owner  in  possession  as  against  all  others,  except  the  con-  m^^i^*'^^ 
rignor,  and,  whose  title  is  defeasible  by  that  power  alone  from 
whence  it  eminates. 

A  title,  possessing  so  many  of  the  properties  of  absolute  owner* 
ship,  must  surely  confer  as  high  an  interest  as  that  which  is  vest- 
ed in  a  trustee.     The  distinction  attempted  to  be  drawn  between 
them,  in  fiivour  of  the  trustee,  to  the  prejudice  of  the  lactor,  is 
purely  technical.     The  trustee,  it  is  said,  has  the  legal  title,  the 
conrignee  has  not.     But  that  distinction,  if  important,   is   too 
broadly  stated.    The  consignee  has  the  full  and  exclusive  posses- 
sion of  the  property;  and  as  long  as  the  relation  of  factor  subsists, 
is  entitled  to  retain  that  possession  against  all  the  world.     Most 
generally,  he  hdds  a  bill  of  lading  of  the  goods,  vesting  the  legal 
title  to  the  property  itself  in  him,  or  some  acknowledgment  of  him 
by  the  consignor  as  absolute  or  qualified  owner.  Prima  fade^  then, 
he  is,  when  clothed  with  any  such  document,  the  legal  owner,  and 
perhaps  it  would  not  be  too  bold  a  proposition  to  predicate  of  him, 
that  the  act  of  consignment,  accompanied  with  full  and  exclusive 
po6sesBbn,and  the  absolute  power  of  sale,  of  themselves  constitute 
him  a  trustee  for  the  proprietor,  and  vest  in  him  the  legal  owner- 
ship, for  all  the  purposes  of  his  trust,  with  the  powers'  necessa- 
ry for  the  preservation  of  the  property  as  well  as  the  per- 
formance of  the  trust  uptm  which  it  is  held.     Certainly  such  a 
connection  with  the  property  approaches  very  near,  if  it  does  not 
come  liilly  up  to^  the  character  of  a  trust.     The  consignee  has 
an  interest  in  the  safety  and  preservation  of  the  goods,  consigned  to 
him  ibr  sale,  which  the  destruction  or  deterioration  of  them  by  fire 
would  e^ct.   He  is  bound  also,  to  consult  the  interest  of  his  prin- 
cipal in  the  management  and  care,  as  well  as  the  sale  of  the  goods^ 
and  insorance  against  loss  and  damage  by  fire,  during  the  time 
the  property  ccmtinues  in  the  warehouse  for  sale,  as  a  measure  of 
precaution,  for  the  safety  of  the  goods,  and  the  security  of  the 
proprietors,  must  surely  be  within  the  compass  of.  the  powers  of 
him,  to  whom  the  possession  of  the  goods  is  entnisted  for  those 
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Afloat  Tern  purposes.    It  is  for  the  benefit  of  the  consignor  that  the  goo^ 
^^^        should  be  kept  under  insurance  ;  and  the  general  rule  is,  that  the 
De  FoTMt     fgycUx  has  a  right  to  exercise  his  discretion  for  the  benefit  of  the 
The  Fuhflo    consignor. 

JPoO    Ins*   wOb 

Paley  observes,  that  one  of  the  most  important  duties  which  the 
safety  of  merchandise  requires  of  factors  and  consignees,  who  act 
as  factors .  and  consignees,  is  that  of  protecting  it  by  insurance. 
It  may  be  said  that  the  factor  is  not  bound  to  insure.  But  the^ 
question  is  not  upon  the  obligation  of  the  factor,  but  upon  his 
right ;  and  how  far  he  has  such  a  special  property  in  the  goods 
and  interest  in  their  safety,  as  to  give  him  an  insurable  interest  ia 
them,  in  his  own  name,  to  the  extent  of  their  value. 

It  is  not  denied  that  a  factor  has  a  special  property  in  the  goods 
held  by  him  on  consignment  for  sale,  and  may  maintain  trover 
for  them,  if  wrongfully  vtrithbeld  from  him.  And  that  species  of 
ownership  is  vested  in  him,  I  apprehend,  by  the  consignment  itself, 
notwithstanding  that  there  should  not  be  any  bill  of  lading,  or 
other  formal  transfer  in  writing  to  vest  the  legal  title  in  him.  And 
it  would  be  strange,  that  an  interest,  which  authorises  an  action 
for  the  goods  as  his  own,  should  not  be  capable  of  being  insured, 
m  that  the  duty  of  guarding  the  property  from  danger,  should  not 
give  the  corresponding  right  to  insure  it. 

But  again*  It  does  not  always  require,  either  the  legal  title,  or 
beneficial  interest  in  the  property,  to  entitle  a  party  otherwise 
connected  with  it,  to  eflfoct  a  valid  insurance  upon  it  A  carrier 
may  insure  the  goods  he  contracts  to  convey ;  yet  h6  has  neither 
the  legal  title,  nor  the  beneficial  interest  in  them,  but  he  is  respon- 
sible for  their  loss.  His  insurance  is  upon  the  goods ;  yet  bis 
indenmity  is  against  the  consequences  of  his  implied  guaranty  for 
their  safe  carriage,  and  not  against  the  loss  or  deterioration  of  the 
pioperty  by  the  perils  insured  against.  So  in  the  case  of  Oliver  v. 
Green,  [S  Ma$$,  R.  1S3.]  a  part  owner  of  a  ship  chartered  the 
residue  of  her,  with  an  agreement  to  pay  a  specific  sum  if  she 
should  be  ket,  and  insured  the  whole  ship  as  his  own  property, 
without  stating  the  nature  of  his  interest ;  and  he  recovered  for 
the  whok  value  of  her,  notwitiistanding  that  the  objection  of  short 
interest  was  taken.    And  in  the  case  of  Bartktt  ft  Goodwin  y. 
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Walter,  [18  Mas$.  R.  267.]  the  chartererof  a  TesBel  who  agreed  Ai^^rtT. 
to  insure  her,  was  held  to  have  an  uisuiable  inteiest ;  and  lie  le- 


coveted  the  actual  value,  on  a  count  averring  interest  in  himsell  y^ 

These  may  be  said  not  to  be  appbate  examples,  as  the  charterer  ^  hS!*c^. 
is  deemed  the  owner  of  the  ship  for  the  voyage.  But  his  title,  at 
best,  is  but  temporary,  and  terminates  with  the  voyage.  He  has 
the  use  of  the  ship  for  the  time  the  charter  party  has  to  run ;  but  he 
has  not  the  right  of  property.  The  legal  ownership  continues  in 
him  who  lets  her  to  hire,  and  the  insurable  interest  of  the  charterer, 
m  the  cases  I  eited,  conristed  in  his  exposure  to  damage  from  his 
engagement  ioprotect  the  owner  from  loss,  against  the  consequences 
of  which  engagement,  he  insures  for  his  indemnity.  80^  Again,  a 
creditor  may  insure  the  life  of  his  debtor,  because  his  debt  would 
be  put  in  greater  jeopardy  by  the  death  of  the  debtor.  And  it 
has  been  held,  that  a  creditor  may  insure  the  goods  of  his  debtor, 
destined  for  the  payment  of  his  debt,  though  consigned  to  another 
person.  Yet  these  insurances  are,  in  effect,  for  the  use  of  the  debt- 
or and  enure  to  his  benefit.  And  that  objectioii  was  urged  against 
the  insurance  effected  by  a  creditor,  to  whom  the  UQ  of  lading  had 
been  assigned  ;  but  it  was  held  to  be  untenable. 

But  it  is  objected,  that  a  policy  against  loss  by  fire,  dtfers  from 
an  insurance  against  maritime  risks  in  this,  that  the  assured,  in 
nn  insurance  against  loss  by  fire,  must  have  the  absolute  or  benefi- 
cial interest  in  the  property  insured,  and  that  a  mere  insurable 
interest,  in  the  mercantile  sense  of  the  term,  is  not  sufficient    And 
the  reason  is  said  to  be,  that  the  policy  against  loss  by  fire,  is  a  per- 
sonal contract  with  the  assured,  to  indemnify  him  for  his  loss,  and 
not  a  contract  to  protect  the  property,  fi>r  the  ben^  of  the  owners 
and  parties  in  interest.  So  far  as  this  distinction  turns  upon  the  ^- 
lerence  in  the  usual  forms  of  the  two  classes  of  policies,  it  may  be 
well  founded.    For  the  marine  policy  is  most  commonly  general 
in  its  terms,  comprehending  in  its  indemnity  all  who  are  interest- 
ed in  the  subject  of  insurance ;  while  the  fire  pdicy  limits  its  pro- 
tection to  those  who  are  specially  named  in  it.    But  in  any  other 
sense  the  distinction  is  without  soKdity ;  for  they  are  both  person- 
al contracts  and  contracts  of  indemnity  to  the  assured  solely. 
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Kngast  Tem  Neither  of  them  protects  the  property  at  large,  for  the  general  be- 
^^^*        nefit  of  the  owners.     It  is  the  difference  in  the  tenns  of  the  dif- 
De  ForMt     ferent  eontracts,  that  creates  the  difference  in  the  nature  and  ex- 
Tlie  Fuhoa    tent  of  the  insurance :  -and  I  am  not  prepared  to  say,  that  the 
policy  against  the  risk  of  fire,  is  not  capable  of  as  much  latitude, 
as  the  policy  against  maritine  risks. 

Usually,  and  from  prudential  considerations,  the  companies 
who  insure  against  fire,  require  the  names  of  the  assured,  to  be 
inserted  in  the  policies,  and  restrict  the  insurance  to  the  persons 
so  named,  and  stipulate  against  a  transfer  of  the  policy  without 
the  consent  of  the  insurers.  Bo  may  the  insurers  against  mari- 
time risks :  and  upon  such  restricted  policies  the  interest  must 
be  averred  and  shown  to  be  in  the  persons  insured  in  the  policy, 
as  strictly  as  in  a  policy  against  loss  by  fire.  Thus  in  the  case 
of  Barker  v.  Marine  Ins.  Co.  [2  M(mri$  Rep.  369.]  cited  by 
the  defendants;  where  an  insurance  was  effected  on  goods 
which  bad  been  abandoned  to  the  insurers  and  accepted 
by  them,  but  the  goods  had  been  purchased  in  by  the  master 
himself,  for  the  original  owners,  at  a  sale  of  them  in  the  port 
of  necessity  and  the  policy  was  for  account  of  the  ^master,  the 
original  owner,  or  both  of  them :  the  sale  to  the  master  be- 
ing held  to  confer  no  title  upon  him,  the  policy  was  adjudged  to 
be  inoperative,  because  the  property,  being  vested  in  the  insurers 
by  the  abandonment  and  the  acceptance  of  it,  prior  to  the  in- 
surance, the  persons  named  in  the  policy  had  no  insurable  in- 
terest, upon  which  it  could  attach.  So  in  the  case  of  Graves  & 
Barnewall  v.  The  Boston  Marine  Ins.  Co.,  [S  CrancKs  R.  419.]  a 
policy  on  a  cargo  in  which  Graves  &  Barnewall  were  jointly 
interested,  was  held  to  cover  the  interest  of  Graves  only,  and  not  to 
insure  that  of  his  co-partner,  because  the  name  of  Graves  alone 
was  inserted,  and  the  insurance  was  in  its  terms  for  him  only* 
and  not  for  whomsoever  it  might  concern. 

It  is  for  the  same  reason  that  the  insurance  against  fire  is  re- 
stricted to  the  assured  specially  named  in  the  policy.  But  the 
indemnity  to  the  assured  will  embrace  his  entire  interest  in  the 
subject  insured  i  and  I  know  of  no  principle,  or  adjudged  case, 
which  prescribes  a  narrower  rule  of  insurable  interest  of  a  pdicy 


THE  CITT  OF  NEW^OBK;  11$ 

against  fire,  than  for  a  policy  against  the  perils  of  the  sea.    The  Aiwiist  Teim 

18S8 

sabject  of  insurance  may  be  such  as  not  to  admit  of  any  other 


insurable  interest,  than  the  beneficial  ownership ;  whatever  in^    ^^^^ 

terest  the  assured  might  insure  against  maritime  risks,  he  may  *J^i^*^^ 

insure  against  fire.    And,  indeed,  the  marine  policies  usually,  if 

not  universally,  ccwnprehend  an  indemnity  against  loss  or  damage 

by  fire,  during  the  voyage  or  term  for   which  the  insurance  is 

effected;  and  the  only  difference  between  a  marine   policy^ 

which  enumerates  loss  by  fire  as  one  of  the  risks  insured  against, 

and  a  fire  policy  insuring  against  loss  or  damage  by  fire,  is  thai 

the  one  protects  the  property  from  loss  by  fire  on  board  of  a  ship^ 

and  the  other  from  fire  in  a  warehouse.    The  policy  in  each 

case^  in  its  principle,  without  any  special  agreement  engrafted 

upon  it,  is  a  c<»itract  of   indemnity,  and   the    assured   must 

show  an  insurable  interest,  and  a  loss  to  himself,  to  entitle  him 

to  recover. 

14  then,  these  plaintifi  had  an  insurable  interest  in  the  goods 
they  held  on  commission,  this  policy  covered  that  interest.    The 
casecrfLynchv.  Dalzell,  [2  Mar.  on  In.  801.  reporttd  t»  S  Br^ 
PorL  Co,  49.]  does  not  militate  against  this  construction  of  the 
policy.    In  that  case,  one  Ireland,  the  lessee  of  a  tenement,  ob- 
tained a  policy  firom  the  Sun  Fire  Ofilce,  in  the  usual  form,  fo^ 
the  insurance  of  his  house,  with  his  goods  therein,  from  loss  and 
damage  by  fire.    The  assured  died,  and  the  policy  was  continued 
by  his  son,  an  executor,  in  the  usual  form  up  to  Christmas,  1727. 
In  August  of  that  year,  the  house  was  destroyed  by  fire,  and 
the  loss  was  claimed  by  the  plaintiffi,    as  purchasers  of  the 
hooae,  and  assignees  of  the  policy.    No  assent  had  been  given 
by  the  assurers  to  the  assignment ;  and  it  appeared,  that  the 
p<^^9  hy  the  terms  of  the  contract,  was  not  assignable  without 
leave ;  and  it  further  appeared,  that  the  purchase  of  the  claimant 
was  anterior  to  the  fire ;  but  that  the  agreement  iox  the  assign^ 
ment  of  the  pdicy,  was  not  made  till  after  the  i^greement  for  the 
parehase  of  the  term  in  the  house,  and  that  the  assignment  of 
i^  tlKNigh  beariiq;  date  before,  waa  not  made  till  soine  ti&e 
after  die  fire.    Audit  was  held,  thattiiese  poHciesare  not  in- 
surancee  of  the  specific  things  mentioiied  to  f>e  ixunmd,  Mid  do 
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Atignst  Term  not  attach  on  the  realty,  or  go  with  the  same,  as  incident  there-* 
to,  but  are  special  agreements  with^the"  persons  insured,  against 


^  such  loss  or  damage  as  they  may  sustain,  and  that  the  party  in- 

The  FultOTi  gured  must  have  a  property  at  the  time  of  the  loss,  or  ho 
can  sustain  no  loss,  and  consequently  can  be  entitled  to  no  satis- 
faction. And  the  points  upon  which  the  decision  turned  were, 
first,  that  the  policy  to  Ireland,  the  assured,  limited  the  satisfac- 
tion, in  case  of  loss,  to  such  loss  as  should  be  sustained  by  Ire- 
land alone,  which  right  had  been  transferred  to  his  executor ; 
second,  that  there  was  no  assent  of  the  office  to  the  assignment 
of  the  policy  to  the  plaintiff;  and  third,  that  the  assignment  had 
not  been  agreed  for,  till  the  insured  had  determined  his  interest 
in  the  policy,  by  parting  with  the  property,  and  had  not  been  ex- 
ecuted, till  after  the  loss  had  actually  happened.  That  decision, 
therefore,  has  no  application ;  nor  do  the  properties,  ascribed  by 
the  court  in  that  case,  to  policies  against  the  risk  of  fire,  matenal- 
I}'  yary  from  the  principles  of  a  marine  insurance.  The  latter 
is,  equally  with  the  former,  a  personal  contract  with  the  assured, 
and  the  interest  it  protects,'  must'  equally  continue  to  the  time 
of  the  loss.  Neither  of  them  is  in  its  own  nature  asrignable ;  but 
the  interest  of  the  assured  in  each,'where  the  terms  of  the  con- 
tracts are  the  same,  is  equally  transferrable  by  one  to  another. 
And  the  difference,  in  this  respect,  which  usually  prevails  be- 
tween them,  results  from  the  terms  of  the  contents,  variances 
in  the  terms  of  the  policies,  and  from  the  stipulations  in  the 
policy  against  fire,^ancl  not  from  the  diversity  of  the  contracts  in 
their  principles. 

But  it  was  urged  against^the  insurable  interest  of  a  consignee^ 
that  a  supercai^,  who  has  charge  of  the  cargo  for  sale,  is  held 
to  have  no  right  to  insure:  and  if  maritime  risks  are  intended, 
the  reason  is  obvious.  The  supercargo,  as  such,  has  n6  posses- 
sion of  the  goods,  or  power  over  them,  during  the  voyage.  His 
trust  is,  to  sell  in  the  foreign  market,  and  his  duty  conmiencefi 
on  the  arival  of  the  ship.  The  right,  or  power  to  insure,  is  not 
within  the  scope  of  his  authority,  and  does  not  result  from  any 
Uecessity.  He  may  indeed  be  vested  with  special  powers,  and 
iTe  would  in  such  cases  acquire  the  correspondent  righu     But 
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sappoBe  the  goods  to  be  landed^  and  the  instructioiui  of  the  super-  August  Tenn 
CBTgOf  to  require,  or  authorise  him,  in  given  events,  or  at  his        ^ 
discretion,  to  wait  for  a  market :  and  in  the  exercise  of  those     ^  Foveft 
powers,    it  became  necessary  to  warehouse  the  goods  ;  would    The  Fulton 
not  the  right  to  insure  them  against  fire,  if  deemed  advisable, 
result,  by  necessary  implication,  from  the  power  to  retain  the 
goods  in  store,  and  the  consequent  hazard  to  which  they  may  be 
exposed  ?    Unless  the  power  to  insure,  should  be  held  to  vest  in 
him,  the  goods  must  remain,  until  the  sale  of  them,  at  the  risk 
of  the  owner,  and  that  power  must,  therefore,  in  such  an  emer- 
gency, of  necessity  result  to  him. 

But  again.  Suppose  the  goods  to  be  consigned  to  the  super- 
cargo, and  the  bills  of  lading  to  be  delivered  him,  could  a  serious 
question  be  made  of  his  right  to  insure  against  fire,  or  even  a- 
gainst  maritime  risks  1  In  the  case  of  Buck  &  Hedrick  v.  The 
Chesapeake  Ins.  Co.  [1  Peters'*  S.  C.  Rep.  151.]  the  master,  to 
whom  the  goods  were  consigned, '  was  held  to  have  an  insurable 
interest  in  them.  It  is  said,  the  point  of  this  case  was,  that  the 
goods  were  vested  in  him,  and  that  they  were  documented  as  his. 
Let  it  be  conceded,  that  such  was  the  ground  of  the  deciraon  : 
the  supercargo  still  had  no  beneficial  interest  in  the  cargo,  but 
was,  essentially,  a  mere  consignee  clothed  by  the  consignment^ 
with  the  power  to  sell  the  goods,  for  the  account  and  risk  of  the 
consignor.  And  if  the  fact  of  the  consignment  confers  the  right;, 
may  not  every  consignee  of  goods,  for  sale,  claim  the  same  title, 
by  virtue  of  his  consignment  1  The  consignment  is,  most  gene- 
rally, accompanied  by  the  delivery  of  the  bills  of  lading  to  thecon- 
agnee  ;  and  where  no  bill  of  lading  accompanies  the  goods,  the 
delivery  of  them,  with  written  or  verbal  authority  to  seH,  must  be 
tantaoKmnt  In  each  case,  the  consignee  is  virtually  a  trustee 
far  the  sale  of  the  goods,  and  has,  to  all  substantial  purposes^ 
the  same  special  property  in  them,  that  vested  in  the  master,  by 
the  c<H)8ignment,  in  the  case  of  Buck  v.  The  Chesapeake  Ins. 
Company. 

That  case  must  be  admitted  to  establish  the  principle,  that  a 
conaigiiee,  who  holds  the  bill  of  lading  and  invoiced  of  the  goods, 
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Aurniit  Tenc  in  his  own  name,  has  an  insurable  interest  m  them.    And  yet 

he  has  no  higher  title  to  the  goods  than  other  conmgnees ;  for 
D«  Foiwt  jjjg  powers  are  revocable,  and  his  interest  defeasible,  by  the  prin- 
The  Fulton  cipal,  at  pleasure ;  and  other  consignees  have  a  title  equally  se- 
cure, and  an  interest  equally  absolute,  as  against  all  the  world, 
except  the  consignor  ;  and  their  special  property  can  be  divested 
by  no  other  person.  The  sole  difference  is,  that  the  one  is  pos- 
sessed of  written  evidence  of  his  title ;  the  other  may  hold  un- 
der a  verbal  transfer. 
-7  The  £ur  result  of  these  authorities,  and  the  just  consequence 

of  the  special  property  of  the  factor,  in  the  goods  held  by  him 
for  sale  on  commission,  is,  that  he  has  an  insurable  interest  in 
them,  to  the  full  extent  of  their  value,  and  may  insure  them  in 
his  own  name,  and  recover  the  amount  payable  for  the  loss,  on 
an  averment  of  interest  in  himself.  As  between  the  factor  who 
effects  the  insurance  and  recovers  for  the  loss,  and  the  consignor 
to  whom  the  goods  belong,  a  trust  may  result  from  the  operation, 
and  the  consignee  be  held  accountable  to  the  principal  for  the 
avails  of  the  insurance  he  effects,  on  the  principles  whch  would 
have  applied  to  the  proceeds  of  the  sale,  however  exclusive  the 
contract  of  insurance  in  its  terms  may  be,  in  favour  of  the  fttctor, 
as  absolute  owner.  But  this  is  an  accountability  with  which  the 
underwriter  has  no  concern.  The  test  of  his  liability  is  the  insu- 
rable interest  of  the  assured.  And  the  rule  of  interest,  which 
I  incline  to  apply  to  the  factor,  while  it  vidates  no  principle  of 
law,  essentially  subserves  the  purposes  of  commerce,  and  the  ge- 
neral interest  of  the  community,  without  trenching  upon  the  rights 
of  the  insurers,  or  involving  them  in  any  extra-hazardous  risk. 
The  qierations  of  the  commission  merchant,  necessarily  require, 
that  he  should  have  the  goods  of  those  who  employ  him,  in  tlie 
same  warehouses,  and  so  commingled,  as  to  form  one  common 
stock,  ostensibly,  of  the  same  ownership,  and  exposed  to  the  same 
risks,  and  partaking  of  the  superintendence,  safeguard  and  care 
of  the  same  agents.  The  consignee,  or  commission  merchant^ 
hOas  the  possession,  management  and  disposition  of  the  whole. 
Purchasers  derive  their  title  solely  from  him  ;  he  has  the  power 
to  sell  the  goods  to  his  own  creditor,  in  satisfaction  of  his  own 
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debt ;  and  trespaasera  and  wrcHigdoers  who  interfere  with  the  Am§wt  T«ni 
property  are  amenable  to  him  for  the  oonsequencee.    He  is»  ia  . 

effiset,  the  trustee,  ae  well  for  the  charge  and  management  of  the     ^  Fcnti 
consignment,  as  for  the  sale  of  the  goods,  and  the  receipt  of  tlie    The  Fidtoe 
price,  and  his  (Hrincipals  are  the  beneficial  owners,  to  whom  he  is 


accountable  for  the  net  proceeds ;  and  he  must,  for  the  judicious 
exercise  of  his  trust,  have  the  power  to  protect  the  goods^  while 
unsold,  by  insurance.  Why,  then,  should  be  be  required  to  sever 
his  insurance  upon  the  property,  or  to  open  distinct  policies  upon 
the  goods  of  each  consignor,  or  to  specify  therein,  several  con- 
signments 1  No  one  valuable  purpose  is  to  be  answered  by  the  se«* 
paration ;  for  the  risk  on  each  is  the  same,  and  the  whole  is  under 
the  direction  of  the  same  agency.  The  convenience  of  all  par^ 
ties  is  c<Misolted  by  covering  the  whole  with  one  insurance,  in  the 
name  of  the  consignee  who  has  the  actual  possession  and  charge 
<rf  the  whole,  and  the  same  special  property  in  alL 

But  again :  the  nature  of  the  fiictoi^s  emfdoyment,  renders  an 
insurance  by  him  in  any  other  form,  not  only  inconvenient,  but 
impracticable;  or  extremely  difficult  in  practice.  He  holds  him« 
self  out  to,  the  world  as  a  commission  merchant,  and  solicits  the 
omsigDment  of  all  who  may  have  goods  for  sale.  The  purpose 
of  the  consignments  is  the  sale  of  the  goods,  and  the  merchandise 
of  diffiBieni  employers,  passes  in  succession  under  his  operations 
and  agency.  The  goods  of  A.,  which  occupy  a  place  in  his  ware- 
house, at  the  present  moment,  may  be  sold  before  the  close  of  the 
day,  and  the  goods  of  B.  take  their  place  to-morrow ;  and  in  the 
course  of  thirty  days^  as  many  different  lots  of  merchandise  may 
have  had  the  shelter  of  his  warehouse,  and  been  exposed  for  dif* 
ferent  periods  of  time,  to  the  risk  of  loss  mt  damage  by  fire 
therein. 

How  is  these  Aielor  to  protect  these  different  interests  by  insu*  ^ 
lanee  ?  If  he  is  bound  to  specify  each^  he  must  either  open  a 
separate  policy  on  each,  or  cause  aspecifiMtaon  of  each  to  be 
endorsed  on  a  general  policy  covering  the  goods  of  whomso- 
ever it  may  concern :  either  of  which  methods  would  be  attended, 
in  an  extensive  estabBshment,  with  Insiqierable  diffieultieil,  and 
netther  of  them  fiiUy  accomplirii  the  object. 
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A«t*^T«i«      These  conaderations  may  have  led  to  the  form  of  insurance 


now  in  use,  by  a  general  policy,  like  the  present,  in  the  name  of 
y,  the  commission  merchant,  on  all  goods  that  may  be  in  his  ware* 

i!Se*In"'*c*  ^^"^  *'  ^"^y  ^™^  within  a  given  period,  to  a  specfied  amount, 
whether  held  by  him  as  owner,  or  in  trust,  or  on  commission. 
Suth  a  contract  meets  the  exigencies  of  the  case ;  for  under  it 
the  insurers  will  be  answerable  for  loss  or  damage  by  fire,  within 
the  terms  of  the  insurance,  to  whatever  merchandise  or  property 
may  happen  to  be  in  the  warehouse  at  the  time  of  the  fire,  and  be 
then  held  by  the  assured,  as  general  or  special  owner,  without 
regard  to  the  time  of  his  receipt  of  the  goods  in  store,  or  the  per- 
sons who  may  be  interested  in  them. 

The  policy  effected  by  the  insured  in  this  case,  was  manifestly 
intended  for  such  a  contract,  to  which  it  seems  to  us,  fitly  adapt- 
ed. It  insures  the  plaintiffs  for  one  year  upon  all  goods,  wares 
and  merchandise,  in  the  warehouse  which  it  describes,  which 
shall  belong  to  them,  or  be  held  by  them  in  trust,  or  on  commis- 
sion, to  the  amount  of  $10,000  :  and  it  is  admitted,  that  the 
insurable  interest  of  the  assured  in  their  own  goods,  and  the 
goods  of  their  principals,  which  were  in  the  warehouse  at  the 
time  of  the  fire,  was  covered  by  the  policy.  And  if  the  plain- 
tiffs, as  consignees,  had  an  insurable  interest  in  the  goods  held 
by  them  on  commission,  to  the  extent  of  the  value  of  the  con- 
signments, they  were  undeniably  protected  by  the  policy,  and  a 
more  particular  specification  of  the  interest  of  the  consignees, 
if  otherwise  necessary,  was  dispensed  with  by  the  parties  to  the 
contract. 

But  it  is  asked,  with  apparent  confidence,  why,  if  the  con- 
signee of  goods,  with  a  general  power  of  sale,  has  authority  as 
such,  to  eflect  insurance,  orders  to  insure  are  ever  given  by  the 
consignor  ?  or  why  is  it,  that  express  or  implied  instructions  to 
insure,  must  be  shown,  to  charge  the  factor  with  loss,  in  case  of 
his  neglect  to  effect  insurance  ? 

The  defendants  themselves  have  given  an  answer  to  the  ob- 
jectioD.  They  predicate  of  the  ftujtor,  that  he  is  not  bound  ta 
insure ;  and  the  authority  of  Chitty  is  adduced  in  support  of  th& 
position.    Paley  agrees  with  Chitty ;  and  such  seems  to  be  the 
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aeldedrale.    The  factor'  has  an  insutable  ioterat,  whidi  givM  Amwt  Tmm 
him  the  riirht,  but  does  not  impoee  upon  him  the  obligatic»»  to  .    *  , 

keep  the  pn^riy  under  insurance.    He  is  to  exercise  his  own  ^^ 

judgment,  and  to  insure  or  not,  according  to  his  discretimi.  He  rZ^i^^f^ 
may  be  dissatisfied  with  the  terms  of  insurance.  He  may  have 
stored  the  goods,  in  a  &e-proof  store  of  such  location,  as  to  be,  in 
his  judgment,  sufficiently  secure  from  fire ;  or  he  may  haye 
contiBCted  for  the  sale  of  them,  and  be  about  to  deliver  them 
to  the  purchaser.  In  all  these  cases,  the  extreme  caution  of 
some  foctors,  may  still  induce  them  to  insure  ;  while  the  confi* 
dence  <rf  others,  may  lead  them  to  trust  the  goods  without  in- 
surance. And  both  classes,  if  they  act  in  good  faith,  will  be 
saved  hannkss ;  the  one  being  entitled  to  the  reimbursement  of 
the  premium,  the  other  exempted  from  the  loss.  The  consignor, 
if  be  dewes  his  property  to  be  insured,  at  all  events^  and  is  not 
willing  to  trust  to  the  judgment  of  his  factor  on  the  expediency 
of  the  insurance,  must  give  an  express  order ;  or  must  be  entitled 
from  the  special  circumstances,  to  hare  the  property  insured  by 
the  factor,  or  he  cannot  look  to  him  far  the  consequences  of  neg-* 
lecting  to  insure  it. 

But  there  is  another  answer  to  the  objection  equally  conclusive. 
The  orders  to  insure,  to  which  the  books  refer,  are  orders  for  in- 
surance against  marine  risks,  usually  the  risks  attending  the 
transportation  of  the  goods  from  the  place  of  shipment,  com- 
monly the  residence  of  the  consignor,  and  the  [dace  of  destina- 
tion, generally  the  residence  of  the  consignee.    It  is  to  >  that 
epedea  of  insurance,  that  Phillips  refers,  [ehap^  joaL  p.  619.] 
when,  adverting  to  the  principle  that  a  eonsignee  of  goods  has 
authority  to  insure  them,  so  distinctly  advanced  in  the  case  of 
Lucena  v.  Cmufiird,  he  subjoins  the  comment,  that  this  wBl 
depend  upon  the  particular  circumstances,  for  that  it  can  hardly 
be  supposed,  that  the  mere  fact  of  consigning  goods  to  a  fiveign 
merchant,  without  any  orders  as  to  insurance,  would  of  itself  be 
a  sufficient  authority  upon  which  to  efiect  insurance,  and  charge 
the  consignor  with  the  premium.    Withopt  yielding  to  the  jus- 
tice  of  the  craiment,  or  examining  how  far  the  reason  he  opposes 
to  the  generality  of  the  rule  may  require  its  restriction  to  caaee 
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AiMst  Tenn  MMciaUy  circumstAiieed.  I  obeenre  that  there  is  a  vide  diflkr« 

188flL 

,  ence  between  the  insuraiice  of  goodi  against  maritiine  rifllu  on 

^^"^^    the  voyage  of  exportatiooy  and  the  protection  of  them  bj  insur* 

wS^ut^  ance  while  in  store,  against  fire.  In  the  fiistplaoe,  the  rnnnjgnrf 
has  not  the  full  possession  (rf'them,  and  is  not  invesfeed  with  all 
faispowers  over  them,  until  the  arrival  and  daltveiy  of  them  to 
him.  But  without  laying  stress  upon  that  dreumstance^  I  ok 
serve,  in  the  next  place,  that  the  great  reason  why  the  consignee 
for  sale  does  not  insure,  and  is  not  ejq»ected  to  insure  against  mari- 
time  risks  on  the  voyage  of  importatilm  without  an  oider  tat 
the  purpose,  is,  that  the  consignor,  in  sueh  cases  eflbcts  the  insur- 
ance Imnsel^  and  he  does  so,  for  the  most  cogent  reasons.  He  is 
on  the  spot,  capable  of  determining  for  himself  wh/ether  he  will 
insure  or  not ;  and  if  he  prefers  insuring,  can  select  hi^  ownunder^ 
water,  and  be  sure  of  having  the  property  satis&ctorily  covered. 
If  be  trusts  to  his  foieigncoiTespondent  he  maybe  disappointed; 
Us  osdeis  may  miscarry,  <rir  not  arrive  in  season,  or  hb  consignee 
may  fell,  and  besides,  in  case  of  loss,  the  insumnee  if  made 
by  him  at  home  will  be  the  more  readily  and  more  easily  realis- 
ed, and  with  greater  advantage  to  himself,  than  if  to  be  collected 
by  agents  abroad,  and  remitted  by  them  to  him.  He  therefixe 
wiUseldom  trust  a  concern  so  interesting  in  its  consequences  to 
his  &ctor  abroad,  when  he  can  attend  to  it  himself  at  home. 
And  hence  it  is,  that  orders  to  insure  are  not  usually  given  to 
consignees,  unless  they  are  required  to  make  advances  on  the 
goods  in  anticipation,  and  the  insurance  is  to  be  for  their  own  pnv 
tection  and  security.  The  consignee,  therefote,  would  not,  or- 
dnuuily,  insure  against  the  maritime  risk  of  the  vc^ge,  without 
the  orders  of  the  consignor,  or  some  reason  to  induce  the  act 
But  if  he  diould,  upon  the  receipt  of  the  bills  of  lading,  eflbct  in» 
siorance  ioiia  jUe,  and  for  just  cause,  upon  the  goods  consigned 
to  him,  for  the  voyage  of  importation,  I  am  not  prepared  tosay, 
that  the  contract  would  be  void,  orthat  the  charge  of  the  pie* 
mium  could  be  rejected  hj  the  consignor.  But  the  ob|ection  to 
Ik  maritime  insuranee,  on  the  goods,  on  the  voyage,  does  not  ap- 
ply to  the  insuranee  against  fire,  during  their  continuance  in  the 
warehouse  of  the  factor,  waiting  for  buyers.    Thdt  insurance 
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devolve?  immediately,  and  almost  of  necessity,  upon  the  factor.  August  Term 

He  has  the  exclusive  possession  and  charge  of  the  goods.     He  is 

interested  in  the  safety  and  profitable  sale  of  them ;  has  the  y. 

means  of  reimbursing  himself  the  premimn,  and  possesses  all  the  f^^i|^^ 
knowledge  of  the  place  of  deposit,  which  is  required  to  ^ect  a 
valid  insurance  upon  them.  But  the  consignor,  from  his  dis- 
tance, and  his  want  of  local  knowledge,  will  be  unable  to  judge 
of  the  necessity  of  insurance,  or  the  nature  of  the  risk,  or  to  de- 
scribe the  building,  in  which  the  goods  may  be  stored,  with  suf- 
ficient certainty  for  a  binding  contract. 

These  considerations  saUsfy  me,  that  in  principle  the  consignee, 
who  has  the  actual  possession  of  the  property,  with  plenary 
powers  of  sale,  must  be  clothed  with  a  special  property  in  the 
goods,  80  as  to  enable  him  to  effect  a  valid  insurance  upon  them 
in  his  own  name,  and  to  entitle  him  to  recover  for  the  loss  of 
them,  upon  an  averment  of  interest  in  himself.  I  have  found  no 
adjudged  case  necessarily  impugning  that  conclusion  ;  and  the 
current  of  judicial  opinion  is  in  favour  of  the  principle.  But 
again  ;  if  it  should  be  conceded,  that  the  conagnee  has  not  the 
right  to  insure  the  goods  of  his  principal  under  other  circumstan- 
ces, or  against  other  risks,  he  must,  I  think,  from  necessity,  be 
vested  with  the  power  to  insure  against  loss  or  damage  by  fire,  in 
his  own  warehouse,  for  the  safety  of  the  goods  while  they  re- 
main in  his  hands  for  want  of  buyers.  And  if  his  special  pro- 
perty does  not  (though  I  think  it  does)  give  him  the  right  to  in- 
sure, as  upon  an  insurable  interest  in  himself,  beyond  his  own  be- 
neficial mierest,  or  subsisting  liens,  he  must  still  have  the  special 
power  at  his  discretion,  and  without  any  specific  instructions  to 
effect  insurance  on  the  surplus  interest  for  the  benefit  of  his 
consignor.  And  in  this  point  of  view,  the  usage  found  by  the 
jury  might  have  an  important  bearing  upon  the  rights  of  the  por^ 
tiee.  For,  if  such  insurances  are  sanctioned  by  usage,  those  who 
send  their  goods  to  a  market  where  the  custom  prevails^  must  be 
presumed  to  know  its  custom,  and  to  act  upon  the  knowledge  of 
Hf  in  regulating  their  consignments.  And  these  defendants!, 
who  knew  the  plaintiffii  as  commission  merchants,  and  were  a^ 
prised  by  the  declaration  of  the  policy,  that  the  insurance  wii 
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4.agQst  Term  to  be  upon  goods  held  on  commissiony  must  be  taken  to  have  en- 
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tered  into  the  contract  wilh  reference  to  the  usage,  and  must  abide 
Fo"W  jjy  jjjj  iofluence  on  their  liability.  The  general  prevalence  of 
T^^FttltoB  gQcii  a  custom  might  account  for  the  absence  of  orders  to  insure : 
the  consignees  choosing  to  trust  to  the  judgment  and  discretion  of 
the  factors  residing  on  the  spot,  and  possessing  a  full  view  of  the 
whole  ground,  as  to  the  expediency  of  insurance  against  fire,  rather 
than  to  bind  them  down  by  express  orders  to  the  duty  of  insuring 
at  all  events.  It  would  be  difficult  to  account  for  the  indifference 
and  inattention  of  the  consignor's  interests,  which  the  neglect  to 
give  the  orders  would  otherwise  manifest,  upon  any  other  sup- 
position than  that  of  a  settled  conviction  on  their  part,  resulting 
from  past  experience,  or  the  advice  of  counsel,  of  the  right  of  the 
consignee  to  insure,  and  a  confidence  in  the  judicious  exercise  by 
them  of  the  power,  or  that  of  a  reliance  upon  the  conformity 
of  th^  consignee  to  an  established  usage  for  the  factor  to  keep 
the  goods  sent  to  him  for  sale,  under  insurance,  until  sold. 

But  it  is  contended,  that  such  an  insurance  would  be  for  the 
indemnity  of4he  owner  of  the  goods ;  and  to  be  sustainable  as  an 
insurance  for  his  benefit,  and  on  tin  implied  authority  from 
him  ;  the  policy  must  be  in  his  own  name,  or  the  terms  of  it  must 
be  sufficiently  comprehensive  to  embrace  him,  and  cover  his  in* 
terest ;  and  that  the  loss,  moreover,  which  may  happen,  must  be 
recovered  on  an  averment  of  interest  in  him.     These  may  be 
requisites  of  an  insurance  effected  by  an  agent,  insuring  by  the 
order,  and  on  the  account  of  his  principal  solely,  or  by  a  naked 
consignee,  who  has  the  possession  merely  without  the  power 
to  dispose  of  the  subject  he  insures ;  and  they  are  rules  which  ' 
apply  also  to  policies  expressly  declared  to  be  for  the  benefit  of 
the  principal,  and  not  professing  to  be  upon  any  interest  of  the 
agent  or  factor,  who  effects  them.-    But  can  they  be  applicable 
to  this  contract  1  It  surely  could  not  be  necessary  to  the  validity 
of  this  insurance,  that  these  factors  should  insert  the  names  of 
their  principals  in  the  policy.  Such  a  requisition  could  subserve  no 
valuable  purpose,  and  would  be  embarrassing  in  the  extreme, 
and  often  times  impracticable.    An  insurance,  like  the  present^ 
is  for  t^  protection  and  indemnity  of  the  commisrfon  merchant^ 


^-  ^ 
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against  loss  or  damage  to  any  goocU  or  merchandise,  that  may  August  T«di 
chance  to  be  m  bis  warehouse,  at  the  time  of  the  fire,  and  may 


^m^im^mti^ 


then  belong  to  him,  or  be  held  by  him  for  sale  on  commission,  as     ^  Fomt 
the  factor  of  others.    And  it  cannot  be  foreknown  whose  goods    Tbe  Fultea 
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will  be  there  at  tbat  time.    The  insurers,  therefore,  admitting 
them  to  be  entitled  to  notice  of  the  names  of  individuals  intended 
to  be  benefited  by  the  policy  in  ordinary  cases,  have  dispensed 
with  it  in  this  case,  by  becoming  parties  to  a  contract  which  ne- 
cessarily precludes  the  disclosure:     But  there  was  no  difficulty  in 
stating  the  insurance  to  be  for  the  benefit  of  whomsoever  it 
might  concern.     If  the  contract  could  be  viewed  simply  in  the  5 
light  of  an  insurance  for  the  use  of  the  plaintiffs  and  others,  for   < 
whom  they  acted  as  agents,  some  general  expressioin  might  be  . 
requisite  to  extend  its  protection  to  the  assured,  wUo  were  not  ( 
specifically  named  in  the  policy.    But  this  is  an  insurance  by  fac«  ; 
tor%  upon  goods  held  by  them  on  consignment  for  sale  ;  and 
even  if  the  law  did  require,  as  a  general  rule,  that  such  insu- 
rances should  be  for  the  account  of  the  priucipals,  and  that  to 
render  the  contract  available  to  them,  the  factor  must  adapt  his 
policy  to  the  form  prescribed  for  other  agents,  this   contract 
appears  to  me  to  dispense  with  that  condition ;  or,  rather,  to  re- 
quire a  substitute  for  it,  which  probably  was  sypposed  to  be  of 
greater  value  to  the  insurer.    By  the  third  article  of  the  condi-  /^ 
tions  subjoined  to  the  policy,  and  made  part  of  it,  goods  held  in 
trust,  or  on  commission^  are  to  be  declared  and  insured  as  such, 
otherwise  the  policy  will  not  cover  such  property.     Can  the 
sense  of  this  provision  be  misunderstood  I  Does  it  not  import,  that 
if  the  condition  be  compUed  with,  by  the  disclosure  to  the  insa- 
rera»  that  goods  held  on  commission  are  to  be  the  subject  of  the 
insurance  affiled  for,  the  property  shall  be  covered  by  the  po-^ 
liey  1  And  if  such  be  the  true  construction  of  the  clause,  it 
amounts  to  an  agreement,  that  all  the  goods  m  which  the  assu- 
red should  be  found  to  have  either  an  absolute  interest  as  owners, 
or  a  qualified  property  as  factors,  should  ^  covered  by  the  policy, 
and  the  satisfaction,  in  case  of  loss,  be  made  to  the  aoBured^  as 
representing  the  entire  interest  in  them. 
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August  Term      It  was  eertainly  competent  to  the  parties  to  enter  into  such  an 
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arrangement,  and  the  contract  would  not  be  objectionable,  as  a 
De  Forert  ^j^er  Qp  gambling  policy ;  for  goods  equal  in  value  to  the  amoimt 
The  Fvlton  claimed  for  the  loss  must  be  at  risk,  and  no  more  would  be  reco- 
vehkble  than  the  actual  loss  or  damage  which  those  goods  might 
sustain  by  fire.  And  the  assured,  if  vested  with  a  special  pro- 
perty in  the  goods,  would,  on  the  principles  applicable  to  trus- 
tees and  agents  receiving  money  for  the  use  of  the  principal,  be 
accountable  for  the  surplus  of  the  avails  beyond  their  own  reim- 
bursement, to  those  whose  interest  they  represent.  Taking  this 
article  of  the  conditions,  then,  in  connection  with  the  description 
of  the  goods  in  the  body  of  the  policy,  as  being  held  on  com- 
mission, and  understanding  the  contract,  with  that  feature  in  it, 
as  I  do,  there  could  be  no  necessity  for  superadding  any  general 
words,  to  embrace  the  interest  intended  to  be  protected  by  the 
insurance.  The  defendants,  according  to  the  terms  of  the  con- 
tract, insured  the  plaintiffs  against  loss  or  damage  by  fire,  to 
the  amount  of  $10,000  on  goods  and  merchandise,  as  well  the 
property  of  the  assured,  as  held  by  them  in  trust,  or  on  conunis* 
sion,  in  a  specified  warehouse,  and  promised  and  agreed  to  make 
good  to  them  all  such  loss  or  damage,  not  to  exceed  the  sum  in- 
sured, as  should  happen  to  the  property  thus  designated,  during 
the  continuance  of  the  risk.  The  insurance  was  for  the  plain- 
tifiby  on  property  held  by  them  on  commission,  which  might  be 
in  their  store  at  the  time  of  the  loss ;  and  the  promise  is  to  make 
good  to  them  all  such  loss  or  damage,  as  should  happen  by  fire 
to  that  property.  It  was  the  loss  or  damage  to  the  goods  ondfNr 
consignment,  by  fire,  that  was  to  be  made  good ;  and  that  toes 
or  damage  was  to  be  estimated  according  to  the  true  and  actual 
value  of  the  property,  at  the  time  the  loss  should  happen.  Would 
the  reimbursement  of  the  advances  of  the  consignee,  and  the 
payment  of  the  commission  he  would 'have  earned  by  the  sale  of 
the  goods,  satisfy  the  terms  of  such  an  agreement  t  It  surely 
would  not  be  making  good  to  the  assured  the  loss  to  the  property 
by  the  fire.  If  the  insurance  upon  the  goods  held  on  commission 
bad  been  intended  to  be  confined  to  the  advances  and  com^^ 
missions  of  the  factors,  who  effected  it,  other  terms  would  most 
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probably  have  been  ased  to  describe  the  interest    It  would  have  Augiut  Tenn 

better  comported  with  the  character  o(  such  a  contract  to  have  — : L^ 

declared  it  to  be  an  insurance  on  the  advances  and  oommissions  ^, 

of  the  consigne^s^  or  their  own  property  in  the  goods^  and  the  j^£?*ca. 
promise  would  have  been  to  pay  the  loss  or  damage  to  the  extent 
of  that  interest.     The  terms  employed  by  the  parties  to  this  policy 
more  aptly  embrace  the  entire  property  in  the  goods,  as  the  sub- 
ject of  the  insurance,  than  the  partial  interest  to  which  the 
limited  construction  now  sought  to  be  put  upon  the  contract 
would  restrict  them.    But  again  ;  if  the  intention  was  to  effect 
a  partial  insurance  on  the  goods  held  by  the  assured  on  cotnmis- 
sion,  and  to  cover  the  advances  and  commissions  only  of  the  eon- 
mgnees,  and  the  policy  in  its  usual  form,  without  any  special 
clause  or  declaration,  was  supposed  to  have  that  operation,  to 
what  end  were  the  declaration  and  disclosure  required,  which  the 
third  articfe  of  the  conditions  calls  for  ?    The  requisition  is  said 
to  be  intended  for  the  benefit  of  the  underwriters,  and  was  of 
such  importance  to  them,  that  its  observance  was  made  the  con- 
dition OB  which  the  policy  was  to  attach.    What  purpose,  thep, 
was  it  to  subserve  1   It  could  not  be  designed  to  limit  the  risk  to 
an  interest  to  which  they  understood  the  policy  itself,  by  its  own 
character,  to  restrict  it ;  and  it  could  be  of  no  use  to  them  in 
makipg  the  estimate  of  the  rate  of  premiuin.    For  upon  the  con- 
struction the  defendants  contend  for,  the  consignee  alone  would 
be  insured,  and  his  insumble  interest  would  be  precisely  the  same, 
niiether  his  policy  was  upon  goods  generally,  or  upon  goods  de- 
dared,  and  insured,  as  goods  held  by  him  on  commisrion ;  and 
the  declamtion,  of  course,  could  have  no  influence  on  the  rate  of 
the  premium.    The  mere  commission  on  the  sale  was  too  smaH 
m  risk  to  craate  a  solicitude,  on  the  part  of  the  underwriter  as  to 
die  vigilance  of  the  fcctor  in  the  safeguard  of  the  goods  ;  and  if 
his  advances  were  to  a  sufficient  amount  to  interest  him  in  their 
preeervation  on  his  own  account,  the  insurers  would  have  the 
same  pled^  for  his  special  care  add  attention  that  his  i^Mnlttte 
ownership  would  give  him.    Are  we  not  justified  in  the  conclu- 
sion then,  that  these  parties,  if  they  did  understand  a  gifkeral 
policy  for  a  factor  not  to  embrace  the  entire  value  of  the  goods 
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AiigvBi  Tenc  held  by  bim  on  commifisioD,  must  hfive  intended  by  the  specifi- 

^^*^  cution  introduced  into  this  policy  to  extend  its  protection  to  that 

De  ForaM  interest     It  was  desirable  to  the  plaintiiis  to  keep  the  goods  of 

The  Fnlimi  their  principals  in  their  warehouse  under  insurance,  and  the  de^ 

JtalV     IDS*     OOa 

fendant  could  have  no  reasonable  objection  to  the  risk. 

In  framing  the  contract  on  that  principle,  the  leading  object 
would  be  to  select  some  apt  and  comprehensive  form  of  descrip- 
tion to  designate  the  interest  intended  to  be  covered,  and  to  limit 
the  risk  to  property  of  that  description.  And  these  ^features  ap- 
pear in  this  contract  It  is  a  policy  prepared  in  reference  to  that 
class  of  risks,  and  has  an  article  in  the  conditions  which  accom- 
pany it  contemplating  the  insurance  of  goods  held  on  commis- 
sion, and  requiring  them  to  be  declared  and  insured  as  such ;  and 
the  contract  conforms  to  the  condition,  being  in  terms  an  iusu« 
ranee  upon  goods  and  merchandise,  as  well  the  property  of  the 
aasured,  as  held  by  them  in  trust  or  on  commission.  These  terms 
of  insurance,  especially  when  taken  in  connexion  with  the  ex* 
planatory  condition,  may  surely  be  held  to  import  an  agreement, 
that  the  goods  held  by  the  assured  on  consignment  for  sale,  might 
be  the  subject  of  insurance,  and  that  the  entire  value  of  themi, 
when  dediared  and  insured  as  such,  should  be  covered  by  the 
policy ;  and  the  assured  be  entitled,  in  case  of  loss,  to  the  same 
measure  of  satisfaction,  as  if  they  were  his  own  absolute  proper- 
ty. And  if  that  conclusion  be  correct,  these  plaintifls  would,  on 
that  ground,  even  if  other  grounds  should  fail  them,  be  entitled 
to  recover. 

But  I  view  this  feature  of  the  policy  in  a .  Ught  yet  more  fa- 
vourable to  the  assured's  chum.  I  regard  it  as  an  implied  ad- 
noisBion,  by  the  defendants,  of  an  insurable  interest  <^  factors  in 
the  goods  they  hold  on  commission ;  and  that  a  policy  by  the 
plaintiffs,  in  their  ,own  names,  on  goods  generally,  would  attach 
upon  the  confijgnments  in  their  hai^ds  for  sale,  and  cover  the 
enture  interest  in  them.  Henoe  the  declaration  ip  question  was 
supposed  to  be  necessary,  and  was  required  and  made  a  conditioQ 
of  the  insurance ;  not  fnr  the  purpose  of  limiting  the  operation  of 
the  policy,  but  for  the  purpose  of  poflseseing  the  insurers  of  fiicts 
darned  material  to  a  judicious  estinnate  of  the  risk ;  and  the  cir* 
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cumstanee,  that  the  consignee  is  coupled  in  the  condition  with  Augvat  T«na 
the'tnistee,  tends  to  confirm  this  exposition  of  the  fc&ej.    A 


De  Forest 

V, 

TheFuhmi 
Fir*  IiM.  Go. 


trustee  is  acknowledged  to  have  an  insurable  interest  in  the  trust  ^^ 

property ;  his  declaration  and  insurance  of  the  goods*  as  trust  toX!*i?"*% 
property,  could  neither  inVest  him  with  any  new  interest  in  it,  nor 
divest  him  of  that  which  he  had  before.    And  ihe  disclosure  of 
the  trust  called  for  by  the  condition  must  have  been  required,  on 
account  of  its  supposed  bearing  upon  the  application  for  insu-* 
ranee,  or  the  rate  of  premium.  And  when  the  consignee  is  placed 
on  the  same  footing  with  the  trustee,  and  the  same  declaration 
and  disclosure  of  the  nature  of  his  ownership  is.  required  of  him^ 
it  seems  to  follow,  that  his  special  property  in  the  goods  he  holds 
on  commission,  must  have  been  understood  to  be  equally  an 
insurable  interest  with  that  of  the  property  of  the  trustee  in 
goods  held  by  him  in  trust,  and  that  the  information-  requi- 
red of  each  was  for  the    same  purpose.      The  object  of  the 
requisition  could   not  be  the  discovery  of  the  obnsignees  of 
the  goods,  as  their  name^  were  not  required  to  be  disclosed, 
and  as  the  disclosure  was  unimportant    The  declaration  and 
insurance  by  the  trustee  or  the  factor  of  the  goods,  he-  holds 
as  goods  held  in  trust  or  on  commission,  must  have  been  re- 
quired on  the  ground,  that  the  legal  title  of  the  trustee  and  the 
special  property  of  the  fiictor,  though  conferring  upon  each  an  in- 
surable interest  to  tht  value  of  the  goods,  yet  did  not  authorize  a 
calculation  upon  that  active  zeal'  and  watchful  vigilance  in  the 
safeguard  of  the  goods,  which  an  absolute  ownership  would  pro- 
bably  ensure  ;  and  that  a  higher  rate  of  premium  would  be  requir- 
ed  for  insuring  goods  for  the  i^cial,  than  for  the  general  owner. 
But  the  insurers,  it  is  said,  look  to  the  character  of  the  assured 
for  integrity  and  prudence,  and  not  his  interest  in  the  subject,  as 
the  ingredient  in  the  risk. '  And  it  is  suggested,  that  the  object  of 
the  underwriters,  in  restricting  the  indemnity  to  those  who  are 
named  in  the  policy,  was  to  compel  a  disclosure  of  the  persons 
whose  interests  were  to  be  covered  by  tfaelnsilirance,  so  as  to  en* 
able  them  to  judge  of  a  risk,  into  which  the  character  of  the .  as* 
sured  for  integrity  and  for  discretion  and  vigUance,  so  material^ 
enters ;  and  the  inference  is  said  to  be,  that  theiSe  defendants  Qin- 
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AngtBit  T«m  ikot  be  presumed,  in  the  &ce  of  this  settled  and  uniform  rule  and 
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course  of  proceeding,  to  have  agreed  to  extend  this  policy  beycmd 
De  FoTMt     ii^  interest  of  the  plaintiffs  themselves,  to  property  belonging  to 
The  Fulton    other  persons  not  named  in,  the  contract.    But  this  contract  does 

Fire  IfM't  C(K  . 

not)  in  t^rms,  restrict  the  insurance  to  the  assured  specially  named 
in  the  policy  ;  and  the  information  called  for  by  the  third  article 
of  the  conditions,  as  we  understand  the  agreement  of  the  parties 
dispenses  with  that  disclosure.  That  article  simply  requires,  that 
goods  held  in  trust  or  on  commission  should  be  declared  and  in- 
sured as  sUch.  The  names  of  the  ceituy  que  tnut,  or  of  the  con- 
signors, are  not  lequired  to  be  disclosed ;  and  we  see  in  the  .exam- 
ple before  us,  thai  a  simple  declaration  and  insurance  of  mer- 
chandize, as  goods  held  in  trust  and  on  commission,  without  the 
disclosure  of  the  parties  beneficially  interested,  were  admitted  to 
be  sufficient  to  satisfy  the  condition,  and  give  validity  to  the  in- 
surance. That  the  moral  character  of  the  assured,  who  may 
have  powerful  temptations  to  benefit  himself  by  the  fraudulent 
loss  of  the  property^  and  his  habits  of  care  and  vigilance,  or  of 
inattention  and  negligence,  enter  materially  into  the  ride,  cannot 
be  denied ;  and  it  was  upon  this  consideration  principally,  it  is 
true,  that  the  regulation  was  introduced,  which  restricts  the  in- 
surance to  the  assured  named  in  the  policy  and  forlnds  the  transfer 
of  it  to  others.  These  reasons,  however,  refer  to  insurances  on 
property  in  the  immediate  possession  and  charge  of  the  assured, 
or  to  which  they  have  free  access.  No  such  motives  could  actu- 
ate the  insurer  in  estimating  the  risk  he  takes  when  he  insures 
the  goods  of  the  consignor  in  the  possession,  and  under  the  exclu- 
sive contrd,  of  the  consignee.  The  disclosure  of  die  fact  of  these 
goods  being  held  by  the  assured  on  commission  was  notice  to 
these  defendants^  that  the  goods  were  not  to  be  in  the  chaige  or 
custody,  or  under  the  care  of  the  owner  of  them,  but  of  his  agent 
and  fiictor,  during  the  continuf|nce  of  the  risk :  and  the  defend- 
ants would  look,  therefore,  to  the  character  of  factor,  and  not  to 
that  of  the  owner,  for  integrity,  discreiion  and  vigilance,  and  the 
daim  he  has  on  that  ground  to  a  di8ck»sure  of  the  names  of  the 
assured,  was  fiiUy  satisfied,  by  givmg  him  the  names  of  the  factors. 
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Upon  the  whole,  the  result  of  my  reflections  upon  the  case,  in  Aa^roBt  Tana 
all  its  aspects,  is  in  favour  of  the  plaintiffs'  right  to  recover  the        ^^^' 
loss  and  damage  to  the  goods  he  held  on  consignment  for  sale,     ^  Forent 
upon  the  entire  value  of  the  goods,  and  that  judgment  must  ac-    The  Fulton 
cordingly  be  entered  upon  the  verdict.  w   m.    * 

Oaklet,  J.,  after  stating  the  facts  of  the  case. 

The  first  question,  which  presents  itself  is,  whether  the  Judg& 
properly  admitted  the  evidence,  as  to  the  alleged  usage  of  com- 
mission merchants,  in  the  insurance  of  the  property  of  their  con- 
signors. The  counsel  of  the  defendants,  on  the  argument,  did 
not  discuss  this  point ;  and,  indeed,  there  seems  to  be  no  grqund, 
on  which  the  propriety  of  the  admission  of  that  evidence  can  be 
questicxied.  To  ascertain  the  rights  of  the  consignees,  as  to  the 
insurance  of  the  goods  in  question,  it  was  clearly  competent  for 
them  to  show  the  course  of  trade  in  which  they  had  been  enga- 
ged, and  that  the  insurance  of  the  property  in  their  hands,  was  a 
part  of  their  regular  and  customary  business  as  factors,  although 
no  express  orders  to  that  effect  were  given  .by  the  consignors^ 
The  defendants  were  bound  to  know  this  usage,  and  must  be  un- 
derstood to  contract  in  relation  to  it.  IPhil,  on  Ins.  16, 17.]  But 
it  is  not  necessary  to  consider  this  point  more  particularly ;  as  in 
the  view  I  have  taken  of  the  case,  the  usage  found  by  the  jury 
has  no  material  bearing  on  its  merits. 

The  important  question  to  be  decided,  is,  whether  the  plaintiffii 
can  recover  on  these  policies,  beyond  the  value  of  their  own  pro- 
perty, and  the  amount  of  their  advances  and  liens  upon  the  pro- 
perty held  by  them  on  commission.  Their  right  of  recoveiy  to 
that  extent  is  conceded  by  the  defendants. 

A  policy  of  insurance,  like  all  other  written  contracts,  is  to  be 
construed,  according  to  the  plain^  ordinary  and  popular  sense  of 
the  terms  used  in  it ;  unless,  by  the  usage  of  trade,  such  terms 
have  acquired  a  peculiar  sense  or  meaning.  IRobertsan  v,  Freneht 
4  Miagty  1S5.]  Considering  the  policies  in  this  case,  according  to 
this  rule,  it  seems  to  be  clear,  that  the  parties  intended  that  they 
should  cover  the  goods  held  by  the  plaintifis  on  commission,  to 
the  wame  extend,  ae  those  which  were  their  absolute  property.  The 
vols,  u  11 
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hnmM  Tenc  lanffaage  of  the  instrument  is  sufficiently  explicit :  The  defend- 
*  ants  agree  to  insure  "  goods,  as  well  the  property  of  the  assured, 
De  Foieit  ^  those  held  by  them  on  commission.''  Nothing  is  said,  in  terms, 
The  FoHoii  of  the  interest  of  the  plaintiffs,  in  goods  held  by  them  on  commis- 
sion. Although  the  plaintiffs,  in  compliance  with  the  third  con- 
dition annexed  to  the  policies,  apprized  the  defendants,  that  they 
wished  insurance  upon  other  goods  than  those  in  which  they 
had  the  absolute  property,  the  defendants  did  not  think  pro- 
per to  limit  or  qualify  the  terms  of  the  contract.  Indeed,  it  is 
jhirly  to  be  inferred,  from  the  terms  of  that  cimdition,  that  the  de- 
fendants understood,  that  insurance  on  goods  generally,  as  the 
property  of  the  assured,  would,  independently  of  the  condition, 
cover  goods  held  in  trust,  or  on  coaimission.  And  what  seems 
to  remove  all  doubt,  as  to  the  actual  intent  of  the  parties,  is  the 
rulet  by  which  the  amount  of  damage,  to  the  property,  insu- 
red, is  to  be  estimated.  It  is,  by  the  express  terms  of  the  pc^idee, 
to  be  ^^aceorJfyig  to  the  true  mnd  actiud  valu^  of  the  property  at 
the  time  the  loss  may  happen.  This  rule  is  applied  afike  to  all 
the  kinds  of  property  enumerated  in  the  policies.  As  to  goods, 
the  absolute  property  of  the  assured,  no  other  rule  could  have 
been  adopted.  And  the  application  of  that  rule,  to  goods  held  on 
commission,  marks,  very  clearly,  the  understanding  of  the  par- 
ties,  that  no  distinction  was  to  be  made,  as  to  the  character  of  the 
interest  of  the  plaintiffs  in  the  different  kinds  of  property  insured. 
The  whole  tenor  of  the  policies  shows,  that  all  goods  covered  by 
them  were  considered,  to  the  same  extent,  and  for  all  the  pur- 
poses of  the  insurance,  as  the  property  of  the  assured. 

Bach  being  the  contract  actually  made  between  the  parties, 
the  question  arises,  whether  a  factor  or  commission  merchant, 
having  property  consigned  to  him  for  sale,  and  in  his  actual  pos- 
session, has  any  general  interest  in  it^  which  will  enable  b:m  to 
make  a  valid  contract  of  insurance  in  his  own  name ;  cover  nj 
the  whole  value  of  the  property  without  regard  to  t'le  extent  of 
his  lien.  This  is  a  question  of  very  great  importance  to  the 
coknmeFce  of  this  city.  The  practice  of  insurance  against 
lire,  on  the  property  of  the  foreign  merchant,  in  the  hands 
of  his  consignee,  greatly  tends  to  promote  the  interests  of  trade : 
and  it  ough.tto  be  upheld  by  any  means  not  inconsistent  with  r  s  • 
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tabtiahed  rules  of  law.    The  well  known  and  UBual  mode,  among  Anguft  T«im 
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commission  merchants,  of  covering  the  property  of  their  princi- 
pals, is  by  a  general  insurance  upon  time,  like  that  in  the  case 
now  before  us.    A  policy,  thus  made,  cannot  be  considered  as  at-  ,7^,^^^ 

■^       •"  Fiie  InB.  Co. 

tachii^  specifically  and  solely,  on  the  goods  in  the  hands  of  the 
factor,  at  the  date  of  the  policy.  It  is  well  understood  by  the 
parties  to  all  such  contracts,  that  the  property  of  consignors  is 
constantly  changing,  in  the  hands  of  the  consignee ;  and  that  it 
will  and  must  often  happen,  that  no  part  of  the  specific  goods^ 
originaUy  covei^  by  the  policy,  is  exposed  to  loss,  when  any  fire 
may  take  place.  Indeed,  it  does  not  appear,  how  insurance  a- 
gainst  fire,  on  property  in  the  possession  of  a  factor,  which  may  be 
sold  at  any  moment,  can  be.eflfected  on  each  consignment  of 
goods,  without  subjecting  the  owner  to  great  inconvenience*  A 
sale  of  the  gtxxls  insured  would,  at  any  time,  put  an  end  to  the 
policy.  Such  a  mode  of  insurance  would  give  to  the  insurers  an 
mireasonable  advantage ;  as  a  premium  would,  almost  always^ 
be  taken  for  a  period  greater  than  that  of  the  risk  actually  incur- 
red. And  although  a  return  of  premium,  in  such  cases,  might 
be  specially  stipulated  for  in  the  policy  ;  yet,  it  is  apparent^  that 
the  necessity  of  multiplying  these  special  stipulations^  and  of  the 
frequent  insumnces,  which  must  be  resorted  to  by  the  factor^ 
would  greatly  embarrass  the  course  of  his  business.  The  mode 
in  use,  while  it  gives  every  facHity  to  the  commission  merchant, 
subjects  the  insurer  to  no  disadvantage.  It  would  be  a  matter  of 
much  regret,  if  this  mode,  so  beneficial  to  the  general  interests  of 
trade,  should  be  found  to  be  unsupported  by  law. 

The  consideration  of.  the  question  now  belore  U8^  leads  to  a 
▼iew  of  the  rights  and  powers  of  a  fiu^tor  over  property  in  his 
poasessioo,  for  the  general  purposes  of  sale.  These  rights  and 
powers  grow  out  of  the  relations  existing  between  him  and  his 
principal,  and  between  him  and  third  persons  or  strangers.  As 
it  relates  to  his  principal,  he  has  no  power  to  deal  with  the  pro- 
perty consigned  to  him,  otherwise  than  according  to  his  instnic- 
tJona.  He  has  a  right  to  retain  it,  or  its  proceeds,  for  payment 
of  all  commissions  and  charges,  and  for  the  reimbursement  of  all 
advances.    As  between  prmeipal  and  factor  iheny  the  intereiBt 
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AngiMt  Term  of  the  latter  in  the  property  may  justly  be  said  to  extend  no  far- 
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ther  than  his  lien.     But  as  between  the  factor  and  third  persons, 
'owit     ijjg  powers  and  rights  are  of  a  very  diflferent  character.     And  it 
B^*f«!f*^"^   may  be  affirmed,  that  in  all  questions  relating  to  the  property  in 
his  hands,  arising  between  him  and  them,  he  is,  without  the  po- 
sitive interference  of  his  principal,  considered  by  the  law,  as  the 
owner.     As  it  respects  the  public,  he  is  treated  as  such :  for  if  a 
felony  be  committed  of  the  goods,  the  indictment  may  aver  the 
property  to  be  in  him.     So  in  case  of  trover  or  trespassy  he  may 
maintain  his  action  as  owner  of  the  goods.  2   Saund.  47.  6.  notcl 
And  in  such  cases  the  damage  is  laid  in  the  delaration  to  be  his. 
So,  he  has  the  absolute  power  of  selling  the  goods  ;  and  may  give 
discharges  to  the  purchaser ;  although  he  sell  to  his  own  creditor, 
for  the  purpose  of  satisfying  his  own  debt   [Coup,  256.     1  Ccni. 
an  Con.  243.     3  John.  Ch.  Rep.  573.    5  do.  429.]     And  it  is  the 
constant  practice  upon  such  sales,  for  the  factor  to  sue  for  and 
recover  the  price  of  the  goods,  in  his  own  'name.     So  an  auc- 
tioneer may  maintain  an  action  in  his  own  name  for  goods  sold 
and  delivered ;  though  he  sells  them  at  the  house  of  his  em- 
ployer, and  the  goods  are  known  by  all  parties  to  belong  to  him. 
\_WUliam8  v.  MUlmgion^  1  H.  B.  81.     Htdse  v.  Youngs  16  John, 
R.  2.]     And  it  was  so  held,  on  the  ground  that  the  auctioneer 
had  the  possession  of  the  property,  coupled  with  an  interest.     And 
Lord  Loughborough  in  Williams  v.  MiUington,  likens  the  case  of 
an  auctioneer  to  that  of  a  factor,  in  point  of  principle.     So,  if 
the  factor  should  entrust  the  goods  to  a  common  carrier,  and  they 
should  be  lost,  under  circumstances  rendering  the  carrier  liaUe  ; 
it  cannot  be  doubted,  that  he  might  maintain  an  action  in  his 
own  name,  for  the  full  value  of  the  goods.     In  these  cases,  the 
purchaser  or  carrier,  would  never  be  permitted  to  inquire  into 
the  relations  subsisting  between  the  factor  and  liis  principal,  or  to 
limit  the  extent  of  their  liability  by  reference  to  the  amount  or 
extent  of  the  factor's  lien  on  the  goods. 

It  would  seem  to  follow,  from  this  view  of  the  powers  and  rights 
of  general  factors  or  commission  merchants,  that  for  all  purpo- 
ses connected  with  the  custody  and  disposition  of  the  property, 
the  law  considers  them  as  owners ;  and  that  they  may  enter  into 
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any  contract  with  third  persons  in  relation  to  the  goods  in  their  Augut  Tem 
hands,  which  hecomes  necessary  or  expedient  in  the  execution  of 
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their  general  powers :  and  that  they  may  maintain  actic^s  in  ^ 

their  own  names,  for  the  hreach  of  any  such  contract,  and  aver  pJJ*£*Sl 
loss  and  damage  to  themselves  to  the  value  of  the  property. 

The  contract  of  insurance,  by  a  factor,  against  fire,  seems  to 
me  to  fall  clearly  within  this  general  principal.  It  is  a  contract 
for  the  preservation  and  safe  keeping  of  the  property,  until  it  can 
be  sold.  It  is  made  in  the  regular  course,  and  according  to  the 
custom  and  usuage  of  his  business ;  and  is  expedient,  if  not  ne« 
cessary,  for  the  prudent  and  judicious  execution  of  biflp  general 
powers  as  factor. 

I  am  unable  to  perceive  any  ground,  in  principle  or  good  sense^ 
why  this  contract  ought  not  to  be  viewed  in  the  same  %fat  with 
the  contract  of  sale :  aod  why  the  factor  may  not  in  the  one  case> 
as  much  as  in  the  other,  be  considered  as  the  owner  of  the  proper- 
ly, for  the  purpose  of  entering  into  the  contract,  or  of  recovering 
damages  for  the  breach  of  it. 

The  effect  of  a  sale  of  goods,  by  a  general  fiictor,  although  he 
acts  against  his  secrat  instructions  is  founded  on  the  custom  of 
merchants,  and  in  the  safety  and  convenience  of  commerce* 
It  is  equally  important  that  such  a  contract  of  insurance,  As  the 
present,  should  be  supported  on  the  same  groanda  I 
cannot  find,  that  the  conclusion  I  have  arrived  at— that 
a  geuerai  &ctor,  having  possession  of  the  goodS}  it  to 
be  considered  in  law,  as  having  an  insurable  interest,  in  the 
whole  amount,  without  reference  to  his  lien,  is  any  where  oppo- 
sed by  authoriyt  The  counsel  of  the  defendants,  at  the  bar,  cited 
no  adjudged  case  restricting  necessarily,  the  insivable  interest  of 
afiictor,  or  consignee,  to  the  extent  of  his  lien  on  the  property  ; 
and  none  has  fallen  under  my  observation* 

It  is  laid  down  generally  in  PhilUps  on  Insurance,  [44J  that 
the  insurable  interest  of  a  consignee,  or  foctor,  is  limited  to  the 
extent  of  his  lien.  That  writer  gives  no  authority  for  his.  posi- 
ticm ;  and  he  lays  it  down  without  any  ^discrimination  between 
Marine  and  Fire  Insurance.  It  might  be  well  contended,  (if  it 
were  necessarjclithat  a  more  liberal  rule  ought  to  be  adopted, 
M  to  the  extent  of  the  insurable  interest  of  a  fector,  in  the  cnsct 
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AuMat  Tenn  of  insuiaoce  against  fire,  Uian  in  the  case  of  a  marine  insurance. 

! The  omveaience  of  trade  would  seem  to  point  out  and  sanctkm 

^  y^*^^     a  difference,  in  the  application  of  the  rule  to  the  two  kinds  ot 

In  several  cases,  the  rights  and  interests  of  consignees  or  fac- 
tors, iq  effecting  marine  insurance,  have  been  incidentally  alluded 
to  by  the  courts.  Thus  in  Lucena  v.  Craufurd,  [3  B09.  4*  ^^ 
96.]  the  Judges  say,  **  It  is  not  necessary,  that  the  assured  should 
**  have  a  beneficial  interest  in  the  property  insured.  It  is  suff^ 
**  cient  if  he  be  cloihed  with  the  character  of  a  trustee,  an  agent, 
*'  or  consignee."  And  again,  [p.  98.]  they  observe,  that  *<  many 
<<  consignees  receive  goods,  with  orders  to  attend  to  the  directions 
*'  of  the  consignors  asto  their  disposal ;  and  yet  they  are  not  the  less 
**  able  to  insure.  So  every  tru^u  is  subject  to  the  directions  either 
^'  of  eutuy  que  trwt^  or  the  Court  of  Chancery."  In  the  same 
case,  in  the  House  of  Lords.  [6  Boa.  ^  Pull  289.]  Lord  Eldon 
says,  **  a  trustee  has  a  legal  interest  in  the  thing  and  may  there- 
**  fore  insure.  So^  a  consignee  has  the  power  of  selling."  Jii 
Crmfrndv.  Hvader^  [8  T.  R.  IS.]  which  involved  the considera- 
tion  of  the  same  policy.  Lord  Kmyon  says,  there  is  no  doubt,  that 
a  UrutUe  or  com^nee  may  insure  :  and  Graie  J.  remarks,  that  if 
the  plaintifis  in  thatcase,  were  ^^either  trustees  or  consigDeefl^" 
it  seems  admitted  that  they  might  insure. 

It  is  manifest,  that  the  judges  in  these  cases  considered  a  trus- 
tee and  consignee  as  standing  on  the  same  ground,,  and  having 
the  same  right  to  insure.  And  it  is  not  questioned,  that  a  trustee 
has  an  insurable  interest  in  goods,  as  owner,  to  their  fuU  value, 
although  he  may  not  have  a  beneficial  interest  in  them  to  any 
extent,  and  that  insurance  may  be  effected  by  him,  on  the  ground 
of  his  own  interest,  and  not  as  agent  of  the  ce$tuiy  qmt  fnwt 

It  has  ben  objected  at  the  bar,  that  this  view  of  the  interest  of 
afiietor,  or  consignee,  exposes  the  insurer  to  the  danger  of 
doable  insurance.  The  same  remark  will  apply  to  the  case  of 
mortgagor  and  mortgagee.  Trustee  and  eetfiiy  que  tmut 

Id  is  Maee*  <7.  it  is  said,  **  that  a  bona  fide  equitable  inter- 
*<  est  in  property,  of  which  the  legal  title  is  in  another,  may  be 
^'  insttred  under  the  general  name  of  property,  or|iy  a  deseriplieii 
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^<  of  the  thing  insured.'*    And  again,  that  **  seyeral  perscws,  bav-  Aogovt  T«ni 
**  ing  several  interests,  may  insure  to  tlie  full  value  of  that  in-  ' 

«« terest.**  ^  ^***^ 

Although  there  may  thus  be  a  double  insurance,  on  the  same    The  Fulton 

%  JrW   IQflb   C9» 

Unngy  and,  as  in  the  case  of  trustee  and  cutuy  qtm  tnmtf  to  its 
fdQ  viAue ;  yet  in  case  of  the  destruction  of  the  thmg  insured, 
there  could  be  but  one  indemnity  recovered.  If  in- a  subsequent 
policy,  there  be  ''  no  provision  in  respect  to  prior  insurance,  the 
**  amount  of  insurable  interest  for  such  policy  will  be  the  same  as 
**  in  the  first :  (or  the  assured  may  insure  again  and  again  the 
**  same  property  against  the  same  risks,^  if  he  wUl  pay  the 
*^  premiums:  but  he  can  recoveronly  one  indemnity."  [PAtL  en 
h.  S26.  1  Bvrr.  489.] 

In  the  policies  now  before  us,  it  is  stipulated,  that  the  assured 
shall  notify  to  the  company,  any  other  insurance,  wluch  they  had 
effected,  or  should  eflfect,  on  the  property  insured.  The  defemi* 
ants  have  provided,  as  far  as  ^y  deemed  it  expedient,  against 
double  insurance.  They  were  apprized  that  other  persons^  than 
the  assured,  were  interested  in  the  property  insured :  and  they 
might  have  guarded  against  the  acts  of  the  consignors  of  the 
^  goods  held  on  commission,''  by  requiring  the  assured  to  disclose 
the  names  of  such  consignors,  from  time  to  time,  as  their  consign- 
ments came  under  the  protection  of  the  policies. 

There  is  another  view  of  this  case,  which  will  also  result  in 
establishing  the  liability  of  the  defendants,  to  the  fuU  value  of 
the  "goods  held  on  commiasiim"  by  the  plaintiffs.  In  marine 
policies,  effected  in  the  name  of  a  particular  person,  where  it  is 
intended  to  cover  the  interest  of  other  parties,  it  is  usual  to  insert 
the  clause  **for  whom  it  may  concern."  Audit  seems  well  estab* 
lished,  that  a  policy  containing  such  a  clause,  or  other  equmalmt 
(mts^  wiD  protect  the  interest  of  any  person  in  the  property  insur- 
ed, in  whose  behalf  the  assured  has  a  right  to  act  as  agent. 

Now,  whatever  doubt  may  be  raised  as  to  (he  extent  of  the  in- 
euraUe  interest  of  a  factor ;  it  cannot  be  questioned,  that  as 
agent  of  his  principal,  he  may  eflect  insurance,  for  his  benefit 
The  words  **  goods  held  on  commission''  in  these  policies^  are 
equivalent  to  the  clause,  "  for  whom  it  may  concern,"  usually  in«- 
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AvgiMi  Tool  seited  in  marine  pcdkies.    They  contain  a  distinct  declaration  to 
^^^        the  insurersi  that  the  assured  were  acting  for  the  benefit  of  their 
De  FWflii    consignors  :  and  that  other  interests*  than  their  own,  were  to  be 
Tha  FinKoa    protected  by  the  policies. 

In  this  view  of  the  policies^  it  would  be  necessary  to  conaider, 
how  far  the  plaintiffi  could  recover  upon  the  pleadings  in  this 
case,  beyond  the  extent  of  their  own  absolute  interest ;  or  how  far 
the  averment  of  interest  in  themselves  is  supported  by  proof 
of  interest  in  their  conngnors.  In  BeU  o.  JUnsley^  [16  £m(,  141.] 
it  is  said,  that  since  the  statute  19  Oeo.  2.  c/27.  (which  declared 
insurances  without  interest,  by  way  of  gaming;  void,)  **  the  con- 
^  stant  practice  has  been  to  state  in  whom  the  interest  is,  and  for 
^  whom  the  poUcy  was  made,  and  to  make  that  statement  accord- 
^  ing  toTeal  fact"  And  in  that  case  it  was  held,  that  joint  own- 
ers of  property,  insured  for  their  joint  use,  cannot  recover  on  ac- 
« count,  averring  the  interest  to  be  in  one  of  them. 

In  Cohen  vs.  Hanncmy  [5  Tamt.  lOl.]  the  same  rule,  as  to 
the  averment  of  interest,  was  laid  down. 

If  the  present  case  was  governed  by  the  rule  above  referred  to^ 
it  would  foUow,  that  upon  the  declaration,  as  it  now  stands,  there 
could  be  no  evidence  admitted,  of  any  interest  in  the  goods  in- 
sured, other  than  that  of  the  plaintiffs.  If  the  cause  turned  upon 
this  view  of  the  policies,  it  would  be  necessaiy  to  consider,  how 
far  the  rule,  as  to  the  averment  of  interest  above  alluded  to,  has 
its  origin  in  the  English  statute  in  restraint  of  gaming  insurances. 
I  prefer,  however,  that  my  opinion  should  rests  on  the  broad 
ground,  that  the  plaintiff  had  an  insurable.interestinthe  <<  goods 
held  on  commission,''  to  their  full  value,  without  regaid  to  their 
lien ;  and  if  I  am  correct  in  this,  there  can  be  no  question  as  to 
the  pleadings  in  the  case. 

The  result  of  our  opinion  is,  Uiat  there  must  be  judgment  for 
the  plaintiffs,  for  the  amount  of  the  entire  loss  sustuned  on  the 
goods. 

JfidgmaUfor  the  plaMiffs. 


[D.  Lord,  %Uy.Svr  iHt p^s.    W.  S.  Jofanion, «%.  /or  the  d^.] 
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Benjamin  De  Forest  and  Alfred  De  Forest 

versus 
John  Jewett  and  Samuel  Parsons. 


Im  a  suit  agaioBt  fioo  dflfendAiitfl,  founded  updn  a  joint  eaose  of  action  against    Oct.  TemL 
both,  MM  of  the  defendants  cannot  defeat  the  action  by  {heading,  in  abatement,  1888. 


matters  which  are  applicable  to  himself  alone.    To  make  a  plea  in  abatement  De  Forest 

e&ctual  in  such  a  case,  aU  the  defendants  must  unite  in  the  plea,  and  it  can-      ▼■ 

^  -    .  ^           , .         ■  ,  Jewett  &  Par* 
not  be  mterposed  by  one  alone. 


sons. 


In  an  ac^n  of  asaumptU  against  the  defendants,  Jewett  4*  Parsons,  for  money 
had  and  received,  Ihefixrmer  appealed  by  his  own*  attorney,  and  pleaded  the 
general  issue  ;  while  the  latter,  by  a  separate  attorney,  appeared  and  pleaded, 
in  abatement  of  the  wkoU  suit,  the  pendency  of  certain  foreign  attadmients  in 
the  state  of  Connecticut,  which  had  been  issued  against  himself  alone.  Upon 
demurrer  to  this  plea,  it  was  hdd  to  be  bad,  the  cause  of  action  not  being  oo- 
Tored  by  the  plea. 

This  was  an  action  for  money  had  and  received,  by  the  de- 
fendants, to  and  for  the  use  of  the  plaintifis.  The  declaration 
contained  the  usual  money  counts,  together  with  a  count  upon 
an  iiiffimiil  campuUuaeiU, 

The  defendants  serered  in  their  defence ;  and  Jewett  appearing 
by  his  own  attorney,  pleaded  the  general  issue,  and  gave  notice 
of  set-off    Parsons,  the  other  defendant,  appeared  by  a  separate 
attorney,  and  pleaded  m  abatement  of  the  suit :  That  on  the  2Sd 
day  of  March,  1827,  at  the  city  of  New-York,  David  Cromelien 
and  David  Davies  made  an  assignment  of  certain  goods  and  effects 
theidn  specified,  to  the  defendants  in  trust,  to  be  converted  into 
cash,  and  distributed  among  certain  creditors  of  Cromelien  & 
Davies ;  anurngst  whom  were  the  plaintiffii  and  Charles  BeUcm 
and  George  Belden.    That  the  defendants  accepted  the  trust, 
received  the  effects  assigned,  c<mverted  the  same  into  money,  and 
proceeded  to  distribute  the  funds  among  the  creditors  of  Crome- 
lien fc  Davies,  acc<mling  to  the  terms  of  die  asagnment.    l%at 
before  the  commencement  of  this  action,  to  wit,  on  the  85th  day 

VOL.  I.  18 


138  GAS£S  IN  THE  SUPERIOR  COURT  OF 

Oct  Tenn,    of  June^  1827,  at  New-Haven,  in  the  county  of  New-Haven  and 

^^*^'        state  of  Connecticut,  four  several  actions  were  commenced,  by 

De  Forest     "writs  of  foreign  attachment^  against  the  said  Qharles  Belden 

Jewett4>Par-  and  George  Belden,  by  certain  of  their  creditors,  as  absent 
and  absconding  debtors.  That  said  writs,  for  the  equal  and 
joint  benefit  of  all  the  attaching  creditors,  without  any  priority 
amongst  the  same,  were,  on  the  said  25th  day  of  June,  served  on 
the  said  Parsons^  who  was  then  in  New-Haven  ;  and  thereby, 
according  to  the  laws  of  the  state  of  Connecticut,  attached  all 
the  monies,  goods  and  effects  of  the  said  Charles  Belden  and 
George  Belden,  which  were  then  in  the  hands  of  Parsons,  to 
satisfy  the  claims  of  the  said  attaching  creditors.  The  plea  then 
averred,  that  all  the  money  and  effects  of  Charles  and  George 
Belden,  in  the  hands  of  Parsons,  at  the  time  of  the  service  of  the 
said  writs,  were  held  by  hira  imder  and  by  virtue  of  the  as- 
signment from  Cromelien  &  Davies ;  and  that  nothing  had  been 
received  by  him  since  that  time,  under  said  assignment.  That, 
at  the  time  of  the  service  of  said  writs,  the  claims  of  all  persons 
under  the  assignment,  except  those  of  the  plaintiffs  and  of  the 
said  Charles  and  George  Belden,  had  been  satisfied ;  and  that  at 
said  time  there  were,  and  still  are,  funds  in  the  hands  of  the  said 
John  Je/iBettf  received  under  said  assignment,  more  than  suflksient 
to  pay  and  satisfy  the  claims  of  the  plaintiffs  ;  and  that  the  said 
Parsons  is  not  otherwise  indebted  to  the  said  plaintiffs,  than  by 
reason  of  the  funds  so  received  under  said  assignment,  and  so  at-r 
lached  in  the  state  of  Connecticut.  The  plea  then  further  averred, 
that  the  attaching  creditors  had  recovered  judgments  in  the  state 
of  Connecticut,  on  their  several  suits  against  Uie  said  Charles  and 
George  Belden,  to  a  greater  amount  than  that  demanded  by  the 
preseiit  plaintiffs  in  their  declaration ;  and  that  executions  were 
taken  out  upon  said  judgments,  and  demand  made  of  the  said  Par- 
sons, in  the  state  of  Connecticut,  of  the  moneys,  goods  and  effects 
in  his  hand,  belonging  to  the  said  Charles  and  George  Belden. 
That  writs  o{  scire  facias  were  thereupon  issued,  by  the  attaching 
creditors,  against  Parsons,  and  duly  served  on  him,  requiring 
him  to  show  cause  why  the  amount  of  said  judgments  should 
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not  be  levied  out  of  his  proper  goods  and  estate ;  which  writs  of   Oct.  Term, 

sdrefaeiaa  were  issued  before  the  commencement  of  this  action,  . '- — •^ 

-aad  are  still  pending  and  undetermined.^The  defendant  there-  v. 

fore  "  prayed  judgment  of  said  writ  and  declaration,  that  the  ^^''^jj^^*^ 
same  might  be  quashed." 

To  this  plea  the  jdaintiffs  demurred ;  and  Mr.  Hugh  Maxwelly 
in  support  of  the  demurrer,  now  contended, 

I.  That  the  plea  was  bad  in  substance.  That  the  proceed- 
ings in  Connecticut,  disclosed  by  the  plea,  being  between  differ^ 
e§U  pariieSi  asserting  distinct  rights,  to  which  these  plaintiffii  were 
entire  strangers,  could  interpose  no  bar  to  the  present  action. 

II.  That  there  was  no  privity  between  the  plaintiffs  and  C.  & 
G.  Belden ;  the  rights  of  the  ^parties  not  being  connected  with, 
nor  dependent  upon  one  another.  If  the  creditors  of  the  Beldens 
were  to  succeed  in  drawing  out  of  the  hands  of  Parsons,  all^the 
lands  he  holds-  in  trust  for  themy  it  could  in  no  way  alBfectthe  rights 
of  the  present  plainlifis  against  the  defendants  in  this^  suit,  as  set 
forth  in  the  declaration.  The  plaintiffs  have  declared  upon  a 
jamt  promise,   express  or  implied,  made   by   both  defendants, 

and  must  prove  the  promise  as  laid,  or  fail  in  their  action,  upon 
the  triaL  A  recovery  in  Connecticut  against  Parsons,  by  thecredi- 
toiB  of  C.  &  O.  Belden,  could  not  be  pleaded  in  bar  of  the  pre-i 
sent  aoticn  ;  for,  di  former  recovery^  to  be  available  as  a  defence, 
must  be  for  the  same  cause  of  action^  and  must  be  sustained  by 
the  emne  evidence.    [S  fVU.  Rep.  304.    1  Chit.  Plead.  55S.] 

in.  The  rights  upon  which  the  actions  are  founded,  are  dif- 
ferent. Parsons  is  here  sued  joinUy  with  Jewett  for  a  joint  debt ; 
but  the  matters  pleaded  in  abatement,  affect  Parsons  only.  ^  Jew- 
ett pleads  the  general  issue,  and  puts  himself  upon  that  defence  ; 
while  Parsons  interposes  a  plea,  which,  if  it  can  be  sustained, 
overreaches  the  issue  tendered  by  his  co-defendant,  and  ousts 
him  of  his  defence,  by  abating  the  whole  suit.  This  cannot 
be  done  ;  for  the  plea  does  not  go  to  the  cause  of  action  set  forth 
in  the  declaration.  It  is  no  defence  against  the  claim  upon  Jew- 
ett ;  and,  as  the  action  is  brought  to  recover  a  joinf  debt,  the  plea, 
to  be  available,  must  be  set  up  by  both  defendants  jointly.    But 


I 
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Oct  Term,    fco<& defendants,  even,  could  not  plead 't&otl.ia  abatement,  which 

^^^         is  sufficiently  only  for  one  ;   for  in  such  case  the  plea  would  be 

De  Forest     \^^  ^  ^^  j^^jj     r  j[  (jhit.  PUod.  645.]    Jewett  has  never  been 

V.  *-  •* 

Jewett  4- Par-  called  upon  by  the  ^courts  of  Connecticut  to  surrender  up  the 
funds  in  Ms  hands,  and  the  proceedings  against  Parsons  alone 
are  of  no  avail  to  him.  In  no  point  of  view,  therefore,  could  this 
plea  be  maintained,  unless  the  proceedings  in  Connecticut  had 
been  against  both  trustees,  and  the  defence  were  to  be  set  up  by 
both  jointly. 

IV.  But  even  if  the  plaintiffs  were  bound  by  the  proceedings 
in  Connecticut,  there  still  could  be  no  reason  for  abating  the  pre- 
sent suit ;  for  the  plea  expressly  admits,  that  there  are  funds  in 
the  hands  of  the  defendants  sufficient  to  satisfy  the  demands  of 
the  plaintiffs,  and  of  the  Beldens  also.  The  present  action  be« 
ing  jwnt  against  both  defendants,  there  can  be  no  apportionment 
of  the  funds  in  their  hands,  so  far  as  this  suit  is  concerned ;  but 
each  defendant  is  liable  for  the  whole  amount  of  the  claim. 
Each  being  then  constructively  in  the  possession  of  funds  to  ihe 
full  amount  of  the  plaintiffs'  demand,  there  could  be  no  good 
ground  for  this  plea,  even  if  well  founded  in  other  respects. 

Mr.  Staples^  for  the  defendant,  Parsons. 

This  is  an  action  brought  against  the  defendants,  as  co-trus- 
tees. One  of  the  trustees,  Samuel  Parsons,  being  accidentally 
in  Connecticut,  was  served  with  a  legal  process,  out  of  the  courls 
of  that  state,  according  to  its  laws,  by  certain  creditors  of  C.  &. 
O.  Belden,  whereby  be  was  commanded  not  to  surrender  up  any 
of  ihtr  funds  in  his  hands,  to  the  cestuy  que  truttSy  but  to  bold  the 
same,  subject  to  the  final  orders  of  the  court  issuing  the  process. 
There  can  be  no  pretence  but  what  these  proceedings  were  well 
founded,  and  that  tbecourtsof  Connecticut  hadarighttoissue  such 
process.  The  question  then  arises,  whether  any  other  person  inter- 
ested in  the  fund,  can  call  upon  the  trustee,  until  the  result  of  the 
proceedings  in  Connecticut  can  be  known.  Can  this  court  antici- 
pate the  result  of  the  judgment  of  the  tribunal  now  exerciong  iU 
jurisdiction  over  the  same  subject  matter  1    It  may  be,  that  Par- 
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SODS  wiD  be  compelled,  by  the  courts  of  Connectieiit,  to  surrender   oet  Tem, 
up  the  whole  of  the  funds  in  his  hflcnds,  belonging  to  Cromelien  &        *^^' 


Davies,  for  the  benefit  of  the  creditors  of  C.  &  O.  Belden.     D0  Fotwt 
This  court  cannot  know  judicially,  nor  even  by  presumption  that  jeweu  4>  Pu^ 
such   will  not  be  the  result  of  the  proceedings    in  Connecti- 
cut ;  and  if  Parsons  shall  be  compelled  by  the  judgment  of  a  court 
of  competent  jurisdiction,  to  surrender  up  ail  the  funds  in  his 
hands,  how  can  this  tribunal  call  upon  him  again  for  the  same 
fund  ?     Can  he  be  made  twice  responsible  for  the  same  trust  1 
Until  the  result  of  the  proceedings  under  the  foieign  attachment 
can  be  known,  Parsons  ought  not  to  be  harassed  by  the  suit  of 
other  persons,  interested  in  the  fund,  nor  be  {daeed  in  peril  of 
twice  answering  for  the  same  trust    The  principle  on  which 
this  fdea  is  founded,  has  been  expressly  recognised  by  the  Su- 
preme Court  of  this  state,  in  the  case  of  Embree  v.  Hanna, 
[5  John.  R^.  193.]  and  it  cannot  be  resisted  by  any  arguments 
founded  either  injustice  or  correct  principles  of  law. 

Payment  under  a  foreign  attachment  is  a  bar  to  another  suit, 
though  the  plaintilBs  in  the  latter  are  trustees^  under  an  attach* 
ment  made  before  the  commencement  of  the  foreign  attachment 
smt ;  [Hobms  v.  Rimsmy  4  John.  Ch.  R.  460.  Samo  com,  20 
John.  R.  289.]  and  h  judgment  has  the  same  effi»ct»  [i7iil{  o.  BUke, 
IS  Jltass»  R.  153.]  and  may  be  given  in  evidence  unde  the  gene* 
ral  issue  in  assumpsit.     [Mc.  DanUl  v.  Hughes^  3  Skut,  367^] 

In  the  case  of  Le  Chevafier  v.  Lynch,  [Doug.  170.]  the  court 
put  off  the  case  on  application  of  the  defendant,  to  enable  bim 
to  send  abroad  for  testimony,  diat  a  prior  suit  by  foreign  attach* 
ment  had  been  brought  against  him.  [See  noU  to  4  CWen,  821.] 

If  payment  be  a  ftor,  it  follows  that  an  action  ponding  is  good 
in  abakmenl.  [Ewhree  v.  Hcuma^  Mipro.]  And  it  is  sufficient  if 
the  proceedings  in  Connecticut  are  according  to  the  laws  of  that 
state,  though  not  of  thb.  [HvU  o.  Blake^  nipro.]  If  they  are  not, 
the  plamtiflb  should  have  shown  that  fact  by  replication,  or  it  must 
appear  from  the  plea  itself.  It  does  not  apjiear  bom  the  plea,  un- 
less the  court  can  say,  that  it  is  contrary  to  the  laws  of  Connecticut 
to  attach  funds  in  the  hands  of  one  of  two  H>int  trustees.    This 
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Oat  Tenn,    defence  should  have  been  set  up  in  ComuMeiU,  where  the  suit 
is  now  pending ;  for  if  the  |riUdntiflb  succeed  there,  whether  ac- 


^  ^^^""^     carding  to  law,  or  contrary  tojaw,  the  defendant  Parsons,  must 
X«w6U  &  P*r.  be  a  sufferer. 

It  is  of  no  consequence  that  the  proceedings  in  Connecticut 
are  not  between  the  same  parties,  for  the  question  at  issue,  relates 
exclufflvely  to  the  fimd.  If  another  tribunal  has  power  over 
that^  this  court  will  never  compel  this  defendant  to  respond  twice 
for  the  same  fund.  Neither  is  it  any  answer  to  the  plea,  that 
this  is  a  joint  action  for  a  joint  debt :  because  that  fact  cannot 
prevent  the  court  in  Connecticut  from  exercising  its  jurisdiction 
over  the  funds  in  the  hands  of  Parsons.  He  is  only  answerable 
for  the  money  in  his  hands,  and  that  may  be  entirely  taken  away 
from  him  by  the  judgment  of  a  court  having  competent  jurisdic- 
tion over  the  subject  matter.  Each  trustee  is  liable  for  the 
ftmds;  which  have  come  into  his  hands,  and  for  nothing  more  ; 
he  cannot  be  made  responsible  for  the  acts  of  his  co-trustee.  If 
this  be  so,  then  Parsons  ought  to  be  permitted  to  set  up  such  a  de- 
fence as  shall  protect  Urn,  without  any  reference  to  Jewett,  for 
whom  he  is  in  no  way  responsible. 

But  it  is  said,  that  the  funds  in  the  hands  of  both  trustees,  are 
sufficient  to  discharge  the  demands  of  ail  persons,  interested  in 
the  assignment,  and  therefore,  there  can  be  no  hardship  in  the 
case.  It  does  not  follow  from  these  premises,  that  Parsons  has 
money  enough  under  his  controul  to  satisfy  the  claims  of  all  the 
cestuy  que  trusts.  If  he  had,  there  might  he  force  in  the  remark ; 
but  the  danger  is,  that  all  the  effects  in  his  hands  may  be  taken 
from  him  in  Connecticut,  and  he  still  be  made  answerable  in  this 
action  for  the  default  of  Jewett,  his  co-trustee.  If  the  ftmd  in 
the  hands  of  Parsons  be  exhausted,  there  can  be  no  just  ground 
for  making  him  Hable  to  these  plaintiflb,  to  whom  he  is  in  no  way 
indebted,  except  under  the  assignment. 

Per  curiam.  This  action  is  broughtagainst  twodefendants,  found- 
ed upon  a  joint  contract  by  both.  The  declaration  counts  upon  a 
joint  promise,  and  at  the  trial,  this  promise  must  be  proved  expressly 
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w  bud,  or  the  plaiatiflb  w9l  be  liable  to  be  nonstuted.    Oneoftbe    oet  Tam 
defendants  pleads  the  general  issue ;  while  the  other  interposes  a        '^'^' 


plea  in  abatement  to  Ms  whole  m^foanded  upon  matters,  which     ^  ^^ 

are  apj^cable  merely  to  himself.     This  plea  cannot  be  sustained ;  J*^^^  P*^ 

for  the  cause  of  action  being  joint,  against  the  two  defendants, 

nothing  can  abate  the  suit,  which  b  not  pleaded  by  both.    One 

of  two  joint  defendants  cannot  plead  any  matter  in  abatement 

of  a  joint  suit,  which  is  applicable  to  himself  alone ;  for  the  plea, 

in  such  case,  does  not  reach  the  whole  cause  of  action.   The  plea 

most  be  sufficient  to  defeat  the  suit  against  both  defendants ;  and 

to  accomplish  that,  the  joint  defendants  must  unite  in  the  pleai. 

Here  the  defendant.  Parsons,  pleads  the  service  of  a  process  of 

foreign  attachment  upon  him  alone  in  Connecticut,  and  sets  tt 

up  by  way  of  defence  to  an  action  against  himself  and  Jewett, 

founded  upon  a  joint  promise  by  both.    To  make  this  defence 

available  in  any  pomt  of  view,  both  defendants  must  unite  therein. 

The  plea  may  be  considered  as  defective  in  another  particular* 
There  is  no  averment,  that  the  suit  pending  in  Connecticut,  is 
for  the  same  debts,  or  on  the  same  promises,  which  are  set  fi)rth 
in  the  declaration.  The  plea  avers,that  Parsons  (individually) 
is  not  indebted  to  the  plaintiffit  upon  any  other  account  than  for 
the  funds  in  his  hands  under  the  assignment.  The  promises  here 
rehed  on,  are  the  joint  promises  of  both  defendants,  and  may  be 
entirely  distinct  from  those  specified  in  the  plea. 

The  principle,  upon  which  the  defendant  intended  to  rest  his 
plea,  is  doubtless  correct,  both  in  its  general  equity  and  by  ex- 
press adjudications.  Had  the  process  of  foreign  attachment  in 
Connecticut  been  served  upon  both  defendants,  and  had  they 
joined  in  the  plea,  their  defence  to  the  action  must  have  been  ef- 
fectual. If  the  funds  in  the  hands  of  a  trustee  are  withdrawn 
from  him  by  the  authority  of  a  court  of  competent  jurisdiction, 
he  never  can  be  called  upon  by  any  other  tribunal  for  the  same 
money.  But  here  the  defence  must  fail,  because  the  defendants 
have  not  united  in  the  plea  which  is  interposed.  There  must  be 
judgment  for  the  plaintiffs  on  the  demuntf ;  but  the  defendant 
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Oet  Tenm   iMts  leave  to  withdimw  his  plea  on  payment  of  cost^aod  to  an- 
lata 


awerover. 


^  '^"'^  Jvdgmmd  for  the  plamiig$  m  the  dmmrrer* 

•ona.  [W.  P.  Hftw«8,  ^Utffir  tk§  pffi,    W.  S.  Johnsdn,  m^  fir  the  i^  Frnmu. 

J.  W.  Genid,  «MyAr  J<w«.] 

NoTB.  Tilt  antboritiei  upontlM  flQl;||6Ct  of  pleu  by  aevenil  dfltedwli  iwy  bo 
ftoad  oollicted  in  AzdiboU*6  FlMdiogBp  S38.  t65.  GUt  PkadL  447^  66S.  and  in 
Steph.  Ml  Plead.  S70.  ThislastaotliorinanoteolMflnraai  **itiafiU;  thataeveial 
defendanta  eantial  Mver  in  dM^y  F^mv  ;"  andfbr  thia  he  dtea  Hob.  945. 
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Datid  Ashwortu  etal.  verstts  J.  M.  WRiGLEr. 

Where  the  defendant  has  obtained  a  discharge  under  the  act  "  to  ajbolish  impri- 
sonment for  debt,**  after  the  commencement  of  the  suit,  the  pkuntiff  will  be . 
permitted  to  discontinue  without  co8ts,though  the  defendant,  retpng  upon  a  de« 
fence  to  ihe/orm  of  the  plalntifPs  action,  offers  to  waive  his  discharge. 

Mr.  D.  Graham^  for  the  plaiDiiffs  In  this  cduse,  moved  for  leiave 
to  discontiaae  without  costsi  the  defendant  having  since  the  com- 
nMocement  of  the  suit,  obtained  a  discharge  under  the  insolvent 
act  [LotDsJV*.  y.  vo/.  5.  ^e^^.  42.  p.  115.] 

The  motion  was  opposed  by  Mr,  Ketchamy  for  the  defendant, 
upon  the  ground  that  th^  motive  for  discontinuing,  was  not  found- 
ed upon  the  discharge,  but  upon  the  fact,  that  the  action  had 
been  commenced  in  such  a  way,  that  it  could  not  be  sustain- 
ed. The  i^aintijBb'  true  remedy,  he  said,  was  by  an  action  of 
account ;  but  they  had  brought  assumpsit,  for  goods  sold  and 
delivered,  which  could  not  be  maintained. 

The  defendant,  relying  upon  the  defence  presented  by  the  form 
of  action,  was  ready  to  waive  the  discharge  altogether,  and  would 
stipulate  not  to  interpose  it  as  a  defence  in  any  shape. 

Per  CuriaitL  The  motion  must  prevail  a£!  a  matter  of  course,  and 
is  always  granted  by  the  Supreme  Court  in  like  cases.  The  only 
doubt  originates  in  the  defendant's  offer,  to  waive  hfs  discharge : 
but  it  does  not  appear,  that  he  has  any  defence  to  the  action,  ex- 
cept aft  to  its  form.  The  court  will  not,  therefore,  drive  the  plaintiff 
to  the  expense  of  a  litigation,  which  can  never  draw  in  question- 
the  real  merits  between  the  parties. 

Motion  granted,''^ 

[D.  Graham,  Jon,  atiiffar  the  p^8.    Ketoham  ^  Fessenden,  Mfi,  fir  the  <l^.] 


Oct  Teini, 
1898. 

Aflhworth 

Wiigiey. 


▼ot.  I.  19  " 
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Oct.  Tenn, 
1S8& 


Wolfe 

V.  JosRPii  Wolfe  versus  Abraham  R,  Luystcr. 

Luyster. 

'  The  first  count  of  the  declftTalion  set  forth,  that  the  defendant,  (an  auctioneer)  re- 
ceived certain  goods  of  the  plaintij^  to  be  sold  for  him,  under  an  agreement,  not 
to  part  with  or  dispose  of  them,  below  a  certain  stipulated  price,  and  that  in  vio- 
lation of  this  agreement  he  had  sold  the  good^  for  a  sum  below  that  to  which 
he  was  restricted,  snd  had  not  accounted  for  the  proceeds. 

The  second  account  alleged,  that  the  defendant  receivGd  the  plaintiff^s  goods  for 
sale,  and  agreed  to'*  render,  as  the  amount  brought  fty  said  goods^  tlie  fuU  sum 
of  f  JIOO.*'  The  breach  assigned  was,  that  the  defendant  had  not  rendered  a  just 
account  of  the  goods,  nor  paid  the ,'  fuU  iBum  of  five  hundred  dolUrs." 

Upon  a  genera]  demurrer  to  these  two.  counts,  the  first  was  held  to  be  good  In  sttb« 
atanctf  although  defective  fox  duplicity  in  assigning  the  breach :  but  the  seemd 
count  weB  hM  to  be  6ad  on  the  face  of  it,  for  the  want  of  an  averment  of  the 
sale  of  the  goods. 

A  defect  for  dupUeity,  in  pleading,  cannot  be  taken  advantage  of  by  a  generfl  de- 
murrer, but  it  must  be  specially  pointed  out ;  and  upon  general  demurrer  to  two 
or  more  counts;  if  one  be  good,  there  will  be  judgment  for  the  plaintiff 

It  is  not  unlawful  to  place  goods  in  the  hands  of  an  auctioneer  for  sale,  with  di- 

Toetions  that  he  shall  not  part  with,  or  dispose  of  the  same,  unless  &ey.  produce 

^  particular  sum  ;    the  restriction  not  being  considered  as  an  unlawful  means 

of  enhancing  the  price  of  the  goods,  or  as  an  imposition  upon  fair   pur- 

<diaser8. 


> 

This  was  an  action  of  assunipsity  against  the  defendant  (wUo 
was  an  auctioneer)  for  selling  certain  goods  pf  the  plaintiff,  at  a 
price  below  that  to  which  he  was  limited,  and  also  for  not  ac- 
counting for  the  same  when  sold. 

The  declaration  contained  two  speeial  counts ;  a  count  for 
goods  sold  and  delivered,  and  the  usual  money  counts.  The  first 
count  sets  forth,  that  the  defendant,  '^^  being  a  public  auctioneer, 
^  or  in  the  habit  and  custom  of  selling  goods  at  public  vendue,'l 

in  consideration,  that  the  plaintiff  would  deliver  to  the  defeno- 

ant  divers  goods  to  .be  sold  by  him,  for  and  on  account  of  the 
^*  plaintif!^^  &c.  *^  undertook  and  promised,  to  ^ell  and  dispose 
"  of  the  said  goods''  "  at  and  for  no  less  money,  than  a  certain 
*••  rate  and  fixed  price  set  thereon  by  the  said  plaintiff,''  "  and 
"  which  the  defendant  agreed  to  obtain,'*  "  asthe  ju<5t  and  fni^ 


cc 

%6 
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"  estimate  of  tbe  plaintiff's  value  of  said  goods ;"  "  the  said  de*  '  Oet   TeriD, 
"  fendant  being  strictly  charged  not  to  sell  or  dispose  ,of  the  said  . 

**  goods  in  any  other  manner  whatever  :  and  the  said  defend* 
**  aat  undertook,  and  faithfully  jMt^mised,  that  he  would  not 
**  make  sale,  or  dispose  of  said  goods,  otherwise  than  as  he  was 
<*  charged  and  directed  ;  and  thereupon  undertook,  and  ftdthfuUy 
promised,  to  render  a  just  and  true-account  of  the  sale  of  said 
goods,^  &c.  to  the  plaintifl^  atod  pay  him  thereon,  the  full  sum 
*^  of  five  hundred  dollars,  (being  the  full  amount  of  the  price  set 
'*  on  the  said  goods  by  the  plaintiff  as  aforesaid,)  whenever,  after 
*^  the  sale  thefeof,  the  said  defendant  should  be  thereunto  re- 
''  quested."  '« That  the  said  plaintiff,  confiding,  &c.  did  af- 
terwards,  &c.  deliver  the  said  goods  to  the  defendant,"  *^  for 
tbe  purposes  aforesaid ;  yet  the  smd  defendant  not  regarding 
^  his  said  promises,  &o.  did  afterwards,  &c.  for  and  on  account 
"  of  the  said  plainti^  sell  and  dispose  of  the  said  goods,  without 
*'  the  assent  or  peitnission  of  the  .said  plaintifi^  for  divers  sums  of 
**  money,  in  the  whole  amounting  to  a  less  sum  than  that  to  which 
^  he  was  restricted,  and  at  a  rate  much  less  than  that  which  the 
^  said  defendant  promised  to  obtain  for  the  said  goods."  The 
breach  assigned  was,  ^*  That  the  defendant  had  not  rendered 
**  to  the  plaintiff  a  just  and  true,  or  other  account  of  the  sales  of 
^  the  said  goods,  than  that  in  the  sidd  last  sale  mentioned,  nor 
^  had  he  paid  the  said  plaintiff  the  difference  of  moneys  thereby 
*'  arising,  and  due  to  the  said  plainti^  as  in  and  by  the  said 
**  promises  and  undertakings,"  &c.  **  idtbough  often  request- 
•«  ed,"  &c. 

The  second  cofunt  alleged,  that  the  defendant,  in  considera- 
tion that  the  plaintiff  had  delivered  to  him  certain  other  goods,  of 
the  value  of  f  500,  to  be  sold  and  disposed  of  by  the  defendant, 
at  a  certain  price  set  thereon  by  the  plaintiff,  **  and  by  tbe  said 
^  defendant  agreed  to,  as  the  lowest  sum  to  be  taken  for  the 
^  said  goods,  or  for  which  the  said  defendant  might  sell  and  dis- 
pose of  the  same,"  <<  undertook  to  render^  as  the  amount  brought 
by  said  goods,  the  ftill  sum  of  five  hundred  dollars,  whenever 
afterwards  requested."  The  averments  then  were,  that  ^  al- 
**  though  the  defendant  received  the  goods  last  mentioned^  for 
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Get.  Term,  "  the  purposes  last  aforesaid,  yet  the  said  defendant  had  not  ren- 

_  "  deredajuBt  account  of  the  said  last-inentioDed  goods,  nor  paid 

y  *^  the  full  sum  of  five  .hundred  dollars  tp  the  plaintiff,  although  af- 

Luyster,  (C  terwards  requested,"  &c- 

The  defendant  demurred  to  these  two  pounts,  generally,  and 
Mr.  J.  W.  Gerard^  in  support  of  the  demuirer,  contended, 

I.  That  the  first  count  was  to  be  consicjered  as  a  declaration, 
in  substance,  against  an  ixuctkonter  for  selling  goods  at  a  certain 
price,  below  that  to  which  he  had  been  limited  by  the  owner; 
This  limit,  he  contended,  could  not  lawfully  be  uiopoeed,  becaose 
it  is  expressly  provided  by  statute,  [2  A.  JL  161.  $ec,  1.]  that  all 
goods  sold  at.  auction  shall  be  struck  off  to  the  highest  bidder. 
Here,  the  plaintiff  sent  his  goods  to  the  auction  to  be  sold  pub- 
licly, and  diredled  him,  at  the  same  time,  not  to  allow  thiem  to  be 
Struck  off,  unless  they  brought  the  sum  of  five  hundred  dollars  ; 
and  the  auctioneer  assented  to  the  restriction.  This  i»  the  fair 
import  of  the  contract,  as  set  forth  in  the  first  count  of  the  decla- 
ration ; .  ^nd  the  defendant  is  now  called  upon  to  answer  for  a 
violation  of  the  restriction.  In  this  point  of  view,  he  contended, 
that  the  action  could  not  be  sustained,  the  contract  beingagainst 
the  statute,  and  against  public  policy. 

The  law  looks  with  a  jealous  eye  uppn  .all  attempts  to  evade 
the  fairnesaof  sales  by  auction,  and  intends  that  they  shall  be 
abwlrjiie.  Wlten  goods  are  once  publicly  offered,  the  highest  bid* 
der  has  a  right  to  become  their  purchaser  ;  and  all  contrivances 
to  enhance  their  value,  by  unfair  means,  are  unlawful.  Hence, 
**  puffers^  cannot  be  lawfully  employed  to  swell  the  price  of  com- 
modities at  auction ;  and  their  interference  tenders  such  sales 
void.  [2  Com.  on  Con.  218.  1  lb.  37.  4  CowmU  Hep.  717. 
3  John.  Cos.  29.     6  John.  Rep.  194.    8  Jb.  444.] 

In  this  case  there  could  be  no  fair  purchase,  because  the 
goods  were  nottpbe  disposed-of^  unless  they  produced  a  specified 
sura.  The  sale  was  not  to  be  absolute,  but  conditional.  The 
highest  bidder  was  to  have  the  goods,  provided  he  offered  a  sun 
sufiicient  to  cover  the  owner's  limits.  This  was  against  all  ftur 
understanding  at  auctions,  and  imposed  upon  the  pufcbaser^ 
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who  (rf  course  would  be  ignorant  of  aH  limits  and  reatiiciions.    Oet.  Tem, 
The  prohibiti(»i  of  the  law,  which  forbids  Ihe  employment  of  thhrd        *^^ 
persons  (6  rake  the  price  of  goods  unfoirly,  by  pretended  bids^ejp*       Wolfc 
tends  to  the  auctioneer  himself*     He  has  no  right  to  become  the      Lnykv* 
puffer,  but  must  allow  nothing  but  real  and  fiair  competiuon, 
among  hofna  fide  purchasers.     [1   Cam^jou  Con.  257.    BeswM «. 
Chmtky  Cawp.   Rep.  S95.    2  Kenfe  Cams  425.    8  Term  Rep. 
93.  9o.^  ^        .       , 

Altliougfa  there  is  no  express  averment  in  the  first  oouni,  that 
these  goods  were  sold  at  auction,  still,  jas  this  declaratkm  isagainat 
an  auctumeer^  in  his  capaci^  of  auctioneer,  the  legal  intendixient 
of  the  various  allegations  is  applicable  to  him  in  that  capacity. 

IL  The  second  count  is  clearly  bad,  upon  the  face  of  it.  It 
sets  forth,  **  that  the  defendant,  in  consideration  that  the  plain- 
*^  tiff  bad  delivered  to  him  certain  goods  to  be  sold  and  disposed 
**  of  at  a  certain  fixed  price,  undertook  to  render^  as  the  amount 
"  brought  by^  said  goods,  the'  sum  of  fivfe  hundred  doUan,"  with* 
out  any  averment  as  to  the  sek  of  the  goods;  It  a  ppears  from 
thb  count,  that  the  goods  were  delivered  to  the  defendant,  to  be 
sold  for  a  stipulated  sum  ;  and  the  g^l  of  the  action  is,  that  he 
baa  mU  them  for  a  sum  below  that  to  which  he  was  limited  by 
the  ^aintjff.  But  as  there  is  no  averment  of  sale,  k  does  not  ajw 
pear  that  the  contract  has  been  violated.  It  may  be,  that  the 
defendant  has  not  been  able  to  sell  the  goods  at  all,  and  he  may 
now  have  them  on  hand.  At  all  events,  there  could  be  no  breach 
of  the  promise  set  forth  in  this  count,  until  after  a  sale ;  and  a 
^ale  must  therefore  be  averred. 

Ab  the  plaintiff  has  sought  to  charge  the  defendant,  as  mie- 
timuer,  and  to  make  htm  liaUe  for  a  deftult  in  Ins  particular  bu- 
siness, the  ooart  will  infor  that  the  goods  were  sold  at  auction, 
and  at  ai  price  below  that  to  which  die  defendant  waa  linrited. 

Mr.  J^Mky  for  the  plaintifi^  eontrii,  contended,  that  the  ob« 
jectioBB  raised-  to  the  first  count  of  the  declaration,  oDidd  not  pro- 
perly be  interposed  as  a  defence  to  the  actaon,that  the  cmploymmt 
of  persons  to  enhance  the  price  of  goods,  sold  at  tmctkni,  by  ficti- 
tious bids,  might  lay  the  foundation  of  an  action  againi^t  the 


\ 


150  OASES  IN  THE  SUPERIOR  COURT  OF 

Oct  Tenn^    auctioiieer,  or  might  constitute  a  good  defence,  on  the  part  of  a 

.   purchaser,  refusing  to  take  goods  struck  off  to  him :  but  that  nei**' 

tfa<sr  the  argumerxts  used,  nor  the  cases  cited,  were  applicable  to 


isss. 


Wolfe 

V. 


The  allegation  in  the  first  county  that  the  defendant  was  an 

i 

auctioneer,  is  matter  of  inducement  merely,  and  cannot  formi  the 
subject  of  demurrer.    But  suppose  it  were  matter  of  substance, 
and  suppose  the  goods  were  actuaHy  sold  at  auction^  by  the  de- 
fendant, in  the  manlier  complained  of  by  the  plaintiff;  there  is 
nothing  unlawful  in  this :  nor  is  there  any  thing  in  pablic  policy 
to  prevent  it.    The  declaration  merely  states,  that  the  goods  were 
delivered  to  the  defendant,  to  be  sold  by  him,  not  below  a  fixed' 
price.    Any  person  having  goods  for  sale,  may  deliver  them  to 
an  auctioneer,  with  directions  not  to  part  with  them  below  a  cer- 
tain sum ;  and  the  au6tioneer  may  set  them  up  at  that  price,  in 
the  first  instance,  if  he  thinks  it  expedient ;  or  h6  may  allow 
them  to  be  run  up  ta  the  stipulated  sum  ^y- fair  competition.    It 
is  adnutted,  that  the  employment  of  ^pufferf*  is  imlawful,  and 
that  a  contract  for  the  purchase  of  goods,  under  such  circum- 
stances,  couktuot  be  enforced. 

But  the  owner  may  lawfully  give  directions  to  the  atictioneer, 
not  to'part  with  his  goods  below  a  certain  sum,  and  any  arts  re- 
sorted to  afterwahls,  by  the  auctioneer  for  the  sale  of  goods^  could 
not  make  troid  the  contract  between  him  and  the  owner. 

The  sdler  is  not  compelled  to  ^sacrifice  his  goods,  because  he 
offers  them  at  aiiction ;  but  may  put  them  up  at  a  certain  price, 
and  still  retain  the  advantage  of  fair  conq)etition. 

The  plaintiff  is  willing  to  abide  by  the  law  as  laid  down  in 
BegiuU  V.  ChnsHe^  although  by  modem  practice  the  strictness  of 
Lord  Mansfield's  rules,  have  been  considerably  relaxed.  An  auc- 
tioneer;, according  to  the  adjudged  cases^  has  a  perfect  right  to 
set  up  Us  goods,  in  the  first  instance,  at  a  certain  sum,  and  thea 
dispose  of  them  to  the  highest  bidder,  if  he  exceeds  the  limit& 

This  question  was  before  the  court  of  Common  Pleas  in  the 
case  of  Hotel  v*.  Ikmlum  and  atktn.*     That  couit  held,  that 

*  The  case  of  Hmtl  v,  Dimtos  waa  Hied  in  the  year  1819,  beTore  Peter  A. 
Jay,  Esq.,  then  Recorder  of  the  city  of  New- Ycok.    Conndering  the  genera 
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there  was  oothiog  unlawful  in  restricting  an  auctioDeer  to  oer-    ott  Tenn , 
tain  limitsy  and  this  opiniw  is  supported  by  a  case. decided  in        ^^^' 
Pennsylvania.  [11  Serg.  ^  Rawle's  Utp.  87-]  '^^'^ 

The  doctrine  of  Chancellor  Kent,  as  laid  down^in  his  Commen-      I^^yter. 
taries.  [vol.  2  jpu  425.]  does  not  apply  to  a  case  like  die  present ; 
hat  has  reference  entirely  to  the  unlawful  '^  puffing^  (rf  goods  at 
auction  to  enhance  their  prices. 

But  the  restriction  set  forth  in  the  declaration,  in  this  case 
does  not  ap[dy  to  the  defendant,  in  his  capacity  of  auctioneer  tin 
clusively  :  he  had  a  right  to  dispose  of  the  ^oods  at  private  sale^ 
but  still  the  restriction  would  renuiio.  We  do  not  say  thftt  he 
h^s  sold  the  goods  al  oftuAon^  for  a  sum  below  ouriimits ;  but  the 
averment  IB,  that  he  has  $old  the  goods  at  a  price  below  thai  to 
vhlch  he  was  restricted.  In  what  manner  he  has  disposed  of 
them  does  not  appear ;  and  the  court  wUI  not  infer  that  they  were 
sold  at  auction,  unless  such  inference  is  inevitable. 

The  two  counts  objected  to^  are  6ame<i  from  precedents  given 
by  Mr.  Chitty  in  the  .2d  vol.  of  his  tm^tise  on  Pleading,  p.  168. 
The  iubikmce  of  the  iBrst  count  is,,  beyond  all  questioti,  good,  and 
if  there  be  any  defects  of  form,  they  should  have  been  taken  ad- 
vantage of,  by  spedal  demurrer.  If  either,  of  the  counts  be  good, 
the  court  will,  upon  a  general  denmrrer  to  boib>  give  judgment 
for  the  plaintiffi. 

Per  curiam.  Thefirstcount  of  the  dedarationis  good  in  substance, 
although  defective  for  duplicity,  in  assigning  the  breach  of  the  de-« 
fendanCs  contract.  His  agreement  was  not  in  the  alternative 
**  to  render  a  just  and  true  account, "  <^  '^  to  pay  "  the  sum  set 
forth  in  the  declaration.  The  pame  ne|^t  to  account  nifiw  not, 
of  itseli^  a  breach  of  the  defendant's  undertaking,  and  the  action 
is  evidently  brought,  to'  recover  the  di^jerence  between  ^the  sum 
for  which  the  goods  were  actually  add,  and  that  to  which  the 

qowtion  proaented  by  it  as  one  (^considenUe  interett  ia  a  commerckl  oonmui* 
nity,  the  reporter  applied  to  Mr.  Jay  for  a  copy  of  the  opinion  delivered  by  him  in 
that  case ;  and  having  been  obligingly  furnished  with  it,  b  enabled  to  present  21 
to  the  rteder  at  fhe  end  of  «thia  TOlume. 
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Oet.  Tem.    defisndent  was  restricted.    But  a  defect  in  the  declaration  for 
•  duplieily»  caa&oi  be  taken  advftnUge  of  by  geoeral  demurer :  it 

must  be  specially  pointed  out,  and  the  defendant  cannot  therefore 
avail  himtdf  of  it,  in  the  present  state  of  the  pleadings. 
-  If  these  goods  were  to  be  sdd  by  the  defendant  at  aactkUf  it 
does  not  follow  that  the  contract  between  the  parties  was  cor* 
rupt)  because  the  plaintiff  limited  the  sale  of  his  goods  to  a  spe- 
dfic  suijh  It  might  be,  that  he  directed  the  defendant  to  t^er 
them  at,  or  not  below,  a  certain  price ;  and  there  certainly  would 
not  he  any.  thing  unlawful  m  such  a  direction.  But  the  first 
count  does  not  state  that  the  defendant  undertook  to  sell  die  goods 
at  auction.  It  does  not  appear  that  they  were  not  actually  dis- 
posed erf*  at  private  sale;  and  there  is  nothing  in  the  declaration 
which  compels  the  court  to  infer  a  sale  by  auc&on.  tlie  deda- 
Falton,.it  is  true,  ceinniences  by  setting  feiih  that  the  defendant 
was  an  auctioneer ;  but  there  is  no  allegation  Aat  he  reetwed 
the  gpoods  as  aoetioneef,  or  that  they  were  to  be  sdd  at  puhe  auc- 
tion. The  averment  is,  that  the  goods  weredispoefedof  for  a  sum 
bdow  thai  limited  by  the  plaintiff;  but  the  agfoeUy  in  which 
they  Were  received,  and  the  mmner  in  which  they  were  sold,  no 
where  appears  upaa  the  declarati<xi.  It  comes  then  sim{rfy  to 
this,  that  the  defendant  received  a  certain  quantity  of  goods  of 
the  plaintifl^  under  an  agreement  that  he  should  not  paxt  with 
them,  for  a  sAm  below  a  particular  amount  specified.  In  viola- 
tion of  this  coBtroct,  he  soM  the  goods  at  a  price  below  the  limits 
fixed  by  the  agreement,  and  the  plaintiff  brings  this  action  for  the 
injury  thus  sustained.  There  is  nothing  upon  tiiis  state  0f  facts 
to  prevent  his  recovery  iqN)a  the  first  count. 

Butthesecond  count  is  clearly  bad  upon  thefeceof  iu  The 
ecBmol,  on  the  part  of  the  defendant,  was  to  mS  the  goods,  and 
account  for  Ifcs prscssdy ;  and  it  isevident  that  he  cannot  be  in 
default  before  they  are  disposed  of.  He  did  not  undertajce  to  sell 
the  goods,  at  dU  eventi ;  but  his  promise,  as  set  forth  !n  the  de- 
claration, was,  not  to  part  with  them  for  less  than  a  fixed  sum. 
I^  therefore,  the  goods  have  not  been  sold,  the  defendant  is  not  yet 
answerable  ;  and  there  is  no  averment  in  the  secmd  count  of  a 
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sale  of  any  kind  either  above  or  below  the  fixed  limits,  while  the    Get.  T«in, 

1898 

breach  is  for  not  accounting.    Until  a  sale  takes  place  there  can  L,«, 

be  no  violation  of  the  contract ;  and  as  this  count  contains  no  ^^  v. 
averment  of  sale,  it  is  clearly  bad,  for  the  want  of  it.  But  where-  p^^^f  J^J^^L 
ever  there  is  a  general  demurrer  to  a  declaration,  consisting  of  se- 
eral  counts,  if  any  one  of  them  prove  good,  there  must  be  judg- 
ment for  the  plaintiff.  In  this  case,  therefore,  as  the  first  count  is 
m  mi^/once  good,  there  must  be  jiidgment  for  the  plaintiff  upon 
the  demurrer. 

Judgment  far  theplainHff&n  the  demurrer. 

(S.  B.  H.  Judah,  aiiy.  for  the  pfff,    H.  M.  Weateni,  atty,  for  the  ^J\ 


Joseph  Barlow 

versus 

The  Eagle  Fire  Ins.  Co.  of  the  Citt  of  New^York. 

Tazatioa  of  costs.    Preliminary  proofs^  in  an  insurauoe  cause,  are  not  to  be  taxed 

in  the  plaintiff's  bill  of  costs. 
The  plaintiff  cannot  charge  for  drt^Hng'^B  roany^5v6paiM9  as  he  has  witnesses  : 

but  most  pDppare  one  draft,  and  fipom  that  engross  the  others. 

The  attorney  for  the  plaintiff  in  this  cause,  in  preparing  his 
hiD  of  costs,  charged  for  drafts  and  copies  of  the  affidavits  of  five 
diflferent  persons,  whose  testimony  was  necessary  to  establish  the 
preliounary  proofe  of  the  plaintifl^  and  also  for  administering  the 
oatba  He  likewise  charged  for  the  notaricJ  certificate,  copy  and 
Mai,  together  with  inventories  to  be  annexed  thereto^  and  cc^es 
to  be  served :  and  also  for  the  draft  of  a  separate  subpeoM  for  each 
witness  summoned,  and  for  engrossing  copies  for  each  subpana^ 
These  items  being  contested  on  the  taxation,  it  was  submitted  to 
the  court  to  decide,  whether  they  were  taxable,  and  to  what  ea^ 
tent. 

toIm  I-  20 
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Oct  T«ini, 

'  Mr.  Auhon,  for  the  plaintiff,  contended, 

JoMphBftiiow       I   F|,j^^^  ^Y^^  preliminary  proofs  were  necessary  proceedings  in 

n^f  ^^^  ^^^  cause,  and  therefore  taxable.  In  Corliss  v.  CvxMMngs  [7  Cow^ 
etii  157.]  the  Supreme  Court  considered  the  words  of  the  fee  Inll 
as  entitled  to  a  more  liberal  interpretation  than  was  given  to 
them  in  the  case  of  Kenny  o.  Van  Homy  [2  John.  R.  107.]  the 
statute  being  broader  than  the  act  on  which  that  decision  was 
founded.  That  the  preliminary  proofs  are  proceedings  in  the 
cause,  within  the  meaning  of  the  act,  was  evident  from  the  fact, 
that  they  are  to  be  produced  at  the  trial,  and  the  judge  is  to  pass 
his  opinion  upon  their  sufficiency. 

II.  That  each  subpctna  under  the  seal  of  the  court  is  a  new 
writ,  and  taxable  as  such.  It  was  not  the  mere  engrossing  of  a 
prior  writ :  for  each  subpcma  requires  anew  practpcy  and  a  new  seal, 
and  all  the  power  over  the  witnesses  named  therein  was  derived 
from  the  tndentical  toriiy  and  not  from  any  prior  writ,  of  which  it 
is  supposed  to  be  an  engrossed  copy.  That  therefore  every  new 
subpcmoy  required  in  the  cause,  was  taxable  as  a  new  vnii. 

The  Courty  however,  disallowed  all  the  items  relative  to  the 
preliminary  proofs  ;  but  permitted  the  plaintiff  to  charge  for 
drafting  and  engrossing  one  subpctnoy  and  for  engrossing  one  copy, 
to  be  sealed  for  every  four  witnesses. 

[Edwaid  Anthon,  My.  for  pffT.    J.  O.  Grinr.,  My,  for  defi,] 
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.  Oct  Teim. 

1888. 


Benjamin  Harrod  HunNl 

V. 

versus  Bftrretto  et«L 

Francis  Barretto,  Jun.,   Charles  N.  S.  Rowland,  Jambb 

B.  Murrat,  and  Samuel  Wheeler. 

In  an  action  upon  a  judgment  obtained  in  the  courts  of  another  state,  it  is  competent 
for  the  defendant  to  show,  by  a  special  plea,  that  the  court  in  which  the  judg- 
ment was  rendered  had  no  jurisdiction,  either  of  his  person  or  the  subject 
matter.  But  ereij  presumption  is  in  favour  of  the  jurisdiction  of  the  eoiirt 
which  rendered  the  judgment ;  and  the  plea  must  negate,  by  positive  averments, 
every  fact  from  which  that  jurisdiction  might  arise. 

Where,  therefore,  to  an  action  of  debt  on  a  judgment  obtained  in  the  "  Court  of 
Common  Pkas  for  the  county  of  Sufiblk  in  the  commonwealth  of  Massachu- 
seets^**  the  defendants  pleaded,  that  at  the  time  of  rendering  the  said  judgment, 
and  fiom  the  time  of  the  commencement  of  the  action  upon  which  the  same  was 
founded,  up  to  the  time  of  its  rendition,  they  "  were,  and  ever  since  have  been, 
inhabitants  and  residents  of  the  city  of  New- York,"  and  "  never  were  inha- 
bitsnts  of^  or  residents  in,  the  state  of  Massachusetts,  nor  subject  or  amenable 
to  the  laws"  of  that  state,  "  nor  within  the  jurisdiction  of  any  of  its  oonrts  ;** 
that  *'  the  first  process  was  never  served  upon  them,"  "  nor  did  they,  or  either 
of  them,  ever  have  any  notice  of  said  suit :"  the  plea  was  hdd  to  be  bad  upon 
demurrer,  because  it  did  not  contain  a  direct  and  positive  averment,  that  the  de- 
fendants had  not  tKpptmnd  in  the  suit  in  which  the  judgment  was  obtained. 

This  was  an  action  of  debt  on  a  judgment  obtained  by  the 
plaintiff  against  the  defendants,  in  the  Court  of  Common  Pleaa 
for  the  county  of  Suffolk  in  the  state  of  Massachusetts.     The  de- 
fendant Murray  suffered  judgment  to  go  against  him  by  default^ 
and  Wheeler  was  returned  by  the  sheriff,  "  not  found."    But 
Barretto  and  Rowland  appeared  and  pleaded,  *<  that  they  ought 
not  to  be  charged  with  the  said  supposed  debt,  by  ?irtue  of  the 
said  supposed  judgment  in  the  said  declaration  mentioned,'*  be* 
cause  <'  at  the  time  of  the  commencement  of  the  suit  in  which 
the  said  supposed  judgment  was  rendered,  and  at  the  time  the 
said  supposed  judgment  was  rendered,  and  during  all  the  time 
between  the  time  of  the  conunencement  of  the  said  suit,  and  the 
rendering  of  the  said  supposed  judgment,  the  said  defendants" 
**  weie»  and  ever  since  have  been,  inhabitants  and  residents  of  the 
city  of  New-York  in  the  state  of  N.  Y.  and  never  were  inhabitants 


1 
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Oct  Term«    o^»  ^^  residents  in  the  state  of  Massachusetts,  nor  subject  or  am  cna- 
^  ble  to  the  laws  of  the  state  of  Massachusetts,  nor  within  the  jurisdic- 


^^'JJ^  tion  of  any  of  the  courts  thereof ;  and  that  the  original  process  in 
Buwtto  et  aL  the  suit  in  which  the  said  supposed  judgment  was  rendered,  was 
no  otherwise  served  upon  these  defendants,"  "  than  by  attacfung  a 
certain  steam  engine ;  and  that  the  said  first  process  was  ndt  ser- 
ved upon  them,  or  either  of  them,  nor  read  to  them,  or  either  of 
them ;  nor  was  any  copy  thereof  left  with  them,  or  either  of 
them ;  nor  did  they,  or  either  of  them,  ever  have  any  notice;  of 
the  said  suit." 

To  this  plea  there  was  a  general  demurrer. 

The  cause  was  argued  by  Mr.  E.  C.  Benedict  and  Mr.  F.  J. 
BettSf  for  the  plaintiff,  and  by  Hugh  Maxtoelly  Esq.  for  the  de- 
fendants, 

For  the  plaintifif  it  was  contended, 

I.  That  md  Hel  record  is  the  only  proper  plea  to  debt  on  judg- 
ment, except  matters  arising  subsequently  to  the  judgment. 

II.  If  any  facts  may  be  alleged  against  a  record,  the  facts  set 
up  in  this  plea  are  not  of  that  class. 

III.  If  the  pri$uiple  of  the  plea  is  good  in  its  full  extent,  the 
plea  itself  is  bad. 

By  the  constitution  of  the  United  States  full  faith  and  credit 
shall  be  given  in  each  state,  to  the  public  acts,  records,  and  judi- 
cial proceedings  of  every  other  state  ;  and  the  congress  may  pre- 
scribe the  mode  of  proving  such  records,  and  the  effect  thereof. 
This  power  congress  exercised  in  the  act  of  May  26th,  1790,  de- 
claring that  records  authenticated  as  there  prescribed,  shall  have 
such  faith  and  credit  given  to  them  in  every  court  within  the 
United  States  as  they  have  by  law  or  usage  in  the  courts  of  the 
state  from  whence  they  are  taken.  These  provbions  have  been 
brought  before  the  Supreme  Court  of  the  United  States ;  and 
that  tribunal  has  declared,  that  their  letter  and  their  spirit  are 
the  same.  That  the  judgment  of  a  court  of  a  sister  state  is  to 
have  the  same  credit,  validity  and  effect,  when  sued  upon  here, 
that  it  would  have  if  sued  upon  in  the  state  where  it  was  render- 
ed. And  the  same  rules  of  pleading  are  to  be  applied  here,  as 
would  be  applied  there.     This  court  is  then,  pro  hoc  viccj  to  be 
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considered   as  a  Massachusetts  courts  and  its  rule  of  decision  is    Q^t^  Teim, 
to  be  sought  in  the  decisions  of  the  Supreme  eourt  of  Massachu-        ^^^' 
setts,  io  actions  upon  the  judgments  of  their  own  courts.     The      Harrod 
laws  of  the  United  St&tes  having  declared,  that  the  attributes  with  Buretto  et«L 
which  the  judgment  of  any  state  court  may  be  clothed  by  the 
law  of  that  state,  shall  be  acknowledged  and  remain  the  same  in 
every  other  state ;  the  only  inquiry  is,  what  those  attributes  are-^ 
'^  what  is  the  effect  of  the  judgment  in  the  state  where  it  was 
rendered."      iConsl.  U.  S.  art.  4.  §  1.     Laws  U.  S.  2d  ed.  vol 
I.  p.  102.      7  CiWicA,  431.     3  Wheat,  234.     2  DaU.  302.     1  PtU 
Cbr.  Court  Rep.  74.  135.] 

The  court  of  common  pleas  of  Massachusetts  is  a  cojirt  of 
general  jurisdiction ,  and  the  common  law  is  the  law  of  Massa- 
chusetts. By  the  common  law  the  judgment  of  a  domestic  court 
of  general  jurfadiction  is  conclusive  upon  the  parties,  and  cannot 
be  denied,  except  by  the  plea  ofntd  tiel  record.  This  results  from 
the  nature  of  a  record:  it  being  the  highest  evidence:  its  pre- 
eminent attribute  being  that  of  undeniable  truth.  The  record 
must  be  admitted  or  denied ;  if  denied  it  can  only  be  by  nud  tUl  re* 
cord  ;  if  admitted,  there  can  be  no  defence  except  matters  subse- 
quent t*j  the  judg  aent ;  for  a  party,  cannot  by  his  plea  admit  the 
existence  of  the  record,  and  deny  the  debt.  It  isconclusive  evidence 
of  the  existence  and  justice  of  the  demand,  and  no  averment  can 
be  allowed  against  it,  or  its  obvious  meaning  ;-^against  it,  no  wit** 
nesB  can  prevail.  Even  the  want  of  jurisdiction  in  the  court  does 
not  affectit,  unless  it  appear  upon  the  face  of  the  record  ;  and  then  it 
is  taken  advantage  of  under  the  plea  of  nuZ  tUl  record.  Erroneous 
judgments  may  be  enforced  till  reversed.  They  cannot  be 
avoided  by  plea.  [CotDelPs  Law  dkL  tU.  Record.  Jac.  do.  do.  Co. 
Liti.  260.  a.  1  Chit.  Pkad.  354.  481.  2  H.  Black.  402.  2  JBir. 
1005.  5  Mass.  94. 2  do.  535. 9  do.  469.  17  do.  545.  4  do  SOS.  6  do 
448.  \2  do.  270.  16  do.  532.  1  Pick.  435.  10  Serg.  ^  Rm.  240. 
and  cases  before  cited.] 

2.  But  if  a  special  plea  may  be  pleaded  to  debt  on  judgment^ 
the  matters  pleaded  must  not  be  such  as  merely  show  the  judg- 
ment erroneous,  it  being  a  settled  principle,  that  judgments 
which  are  erroneous,  stand  in  force,  and  may  be  executed  or  en- 
forced by  action  of  debt  until  reversed ;  and  they  cannot  be  avoid- 
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Oot  Tean,    ed  on  account  of  error  collaterally,  or  by  plea.    Tet  the  matters 
^^^'        set  up  in  this  plea,  if  they  affect  the  judgment  at  all,  merely  show 


^^"^  it  to  be  erroneous.  Error  lies  on  a  void  judgment  in  any  case. 
Btfivtto  et  d.  That  the  court  had  no  jurisdiction, — ^that  the  defendant  was  ah- 
sent,'had  no  notice  of  the  suit,  nor  any  attorney  to  appear,  may  be 
assigned  for  error : — as  error  in  law,  if  they  appear  on  the  record — 
as  error  in  fact,  if  they  do  not,  for  any  matter  of  fact,  may  be  as- 
signed for  error,  which  if  it  appeared  upon  the  record,  would 
have  proved  it  erroneous.  The  plea  is  therefore  bad. — [13  Jlfow. 
264.  9  do.  161.  4  Caw.  457.  Bac.  M.  Ht.  Error.  Fin.  M.  do. 
2  Mod.  308.  2  Cranch  126.  4  do.  421.  10  Wheat.  199.  14 
Ma88.%SS.  II  do.  4\S.  \  ^rch.   Prac.  246.  9JoAti.l59.] 

3.  But  if  the  plea  be  good  in  principle,  it  is  still  insufficient. 

The  statement  in  the  plea,  that  ^*  the  defendants  were  not  ame- 
nable  to  the  lawsorwithinthe  jurisdiction  of  the  courts  of  Mas- 
sachusetts," is  not  a  fact :  it  is  a  mere  inference  of  law.  We 
could  not  take  issue  upon  it.    If  the  plea  does  not  contain  facts 
from  which  that  inference  necessanly  follows,  then  it  is  bad. 
The  defendant  must  set  up  a  defence  totally  inconsistent  with  the 
plaintiff's  right  to  recover.  If  this  plea  may  be  true^  and  the  court 
still  have  had  jurisdiction,  the  plea  is  bad  ;  and  as  every  presump- 
tion is  infitvour  of  the  jurisdiction  of  the  court,  the  record  is  con- 
clusive of  it,  till  it  be  clearly  and  explicitly  disproved.  [1  CMt. 
Plead.  619.  4  Cow.  292.] 

The  appearance  of  the  defendants  would  give  the  court  juris- 
diction :  it  must  be  therefore  explicitly  denied.  [4  Crandiy  428. 
16  John  .144.  8  Cowen,  314.  6  Wheat.  130.] 

The  plea  should  also  deny  service  of  process  upon,  and  notice 
to  the  other  defendants,  they  being  partners,  it  being  a  general 
rule,  that  where  several  are  concerned  in  partnership^  notice  to 
one  is  notice  to  all  [1  Canq^.  82.  404.  noU.  1  Ma^  ^  SeL  269.] 

The  case  ofShumway  o.  SUUman  [4  Cow.  292.]  decides  this  case. 
Sutherland,  J.  there  says  ,the  plea  may  be  literally  true,  and  yet 
the  defendant  may  have  entered  special  bail  in  the  action,  and 
may  have  appeared  and  litigated  the  cause  by  attorney  upon 
the  trial,  and  the  plea  is  therefore  bad.  The  remark  loses  none 
of  its  force  when  applied  to  this  case.    This  plea  may  be  literally 
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irae,  and  yet  all  the  defendants  may  have  had  notice  that  the  Buit  q^^  ^^^ 
would  be  commenced,  and  instructed  their  attdmey  to  appear        ^^^' 
and  confess  the  action.     The  other  two  defendants  may  have       Hairod 
been  in  MassachusettB,  been  arrested,  and,  by  virtue  of  general  Banetto  et  al; 
or  special  powers,  put  in  bail  for  the  whole,  appointed  an  attorney 
fiyr  the  whole,  and  made  the  best  possible  defence  to  the  action. 
The  truth  of  this  plea  is  then  perfectly  consistent  with  the  au- 
thorised appearance  of  an  attorney  for  the  defendants  and  with 
the  fullest  and  most  hostile  defence  of  the  suit.  It  is  therefore  bad. 

Mr.  Hugh  MaxtBeU,  contra. 

There  can  be  no  doubt,  that  it  is  competent  for  a  defendant 
against  whom  a  judgment  has  been  rendered  in  another  state,  to 
plead  specially,  in  an  action  brought  upon  that  judgment  here, 
that  he  has  never  been  within  the  jurisdiction  of  the  court  which 
rendered  the  judgment,  and  that  he  was  never  summoned  by  the 
service  of  any  process  upon  him  personaUy  to  appear  and  answer 
to  the  action.     The  judgment  of  such  a  court  is  conclusive  upon 
the  defendant,  only  when  he  has  been  personally  notified  to  ap- 
pear, or  has  subsequently  submitted  to  the  jurkdiction  of  the  court. 
Where  the  action  is  commenced  by  the  attachment  of  some  ar- 
ticle of  property  belonging  to  the  party,  according  to  laws  which 
are  peculiar  to  certain  of  the  states,  and  particularly  to  those  of 
New-England,  the  process  is  to  be  regarded  as  a  proceeding  in 
rem  merely.     The  defendant  cannot  be  concluded  by  it ;  for  it 
may  well  be*  that  he  has  a  good  and  just  defence  to  the  action ; 
and  yet,  from  an  entire  ignorance  of  the  existence  of  the  suit,  all 
opportunity  of  interposing  such  defence  may  be  totally  cut  off. 
It  was  never  intended  by  the  constitution  of  the  United  States, 
that  <<  full  faith  and  credited''  should  be  given  to  a  judgment  like 
this.     But  where  the  parties  have  all  appeared^  and  have  had 
full  opportunity  to  protect  their  rights,  in  such  cases  a  judgment 
rendered  in  one  state  of  the  union,  is  conclusive  evidence  injeveiy 
other  state  state.     This  is  not  only  the  true  ccmstruction  of  that 
clause  iu  the  constitution  upon  which  the  plaintiff  relies,  but  it  is 
in  strict  accordance  with  adjudicated  cases.  Indeed,  the  question 
can  scarcely  be  considered  as  open  for  discussion  in  the  courts  of 
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Oct.  Twin,    this  state.    Our  decisions  have  been  uniformly  in  fiivour  of  the 
•  pka,  and  our  eowrts  have  never  considered  a  defendant  as  con- 

y^  eluded  by  a  judgment  rendered  by  a  court  which  had  no  jurisdic- 

^"]^^*^  tion,  either  of  his  person,  or  the  subject  matter  of  the  controversey. 
To  give  this  effect  to  such  a  judgment,  would  be  in  itself  highly 
oppressive  and  unjust,  and  is  not  warranted  by  any  sensible  ex- 
position of  the  constitution.  The  prbici]^  of  this  plea  is  tlierefore 
correct,  and  weU  supported  by  authorities.  [15  J.  R,  141.  19 
'<  A.  162."    4  Omn.  R.  294.] 

The  defendants  are  not  concluded  by  the  case  of  JUUh  v.  Dwr^ 
yee,  for  this  point  is  not  decided  ^  there.  The  Supreme  Court 
merely  ruled  that  tdl  debet  was  not  a  sufficient  plea  to  an  actio  n 
brought  upon  a  judgment  obtained  in  another  state.  But  the 
question,  whether  the  effect  of  such  a  judgment  might  not  be 
avoided  by  a  special  plea,  is  expressly  reserved. 

The  case  from  Peters'  Reports  is  not  in  point ;  for  there  the 
defendant  had  appeared,  and  there  can  be  no  doubt  that  a  subse- 
quent appearance  to  the  action  may  be  tantamount  to  a  previous 
personal  summons  to  appear. 

As  to  the  plea  itself,  there  is  nothing  in  the  record  which 
shows  the  defendants  were  partners,  and  no  preeumptitm  to  that 
effidct  can  be  drawn  from  it  Here  is  no  evidence  except  that 
presented  by  the  record,  and  there  is  no  averment  that  the  de- 
fendants were  partners.  They  are  not  therefore  to  be  prejudiced 
by  any  inference  to  be  drawn  from  the  facts  set  forth. 

But  the  pka  is  sufficient  in  itself.  It  denies  all  personal  no- 
tice of  the  action  in  Massachusetts ;  it  denies  the  jurisdiction  of 
the  courts  of  that  state  over  the  persons  of  the  defendants,  and 
dbts  forth  clearly  the  manner  in  which  the  suit  was  actually  com- 
menced* Tbi%  of  itself  is  sufficient  to  show,  that  the  action  was 
commenced  and  prosecuted  without  personal  notice  of  any  kind 
to  the  defendants*  But  the  plea  goes  further,  and  removes  all 
doubt  upon  the  subject,  by  averring  that  the  defendants  were 
tmer  subject  or  amenable  to  the  laws  of  the  state  of  Massachusetts, 
nor  isUhm  the  jurisdkticn  of  its  courts.  If  the  defendants  had,  sub- 
sequently to  the  commencement  of  the  action,  appeared  and  an* 
swered  to  the  smt,  then  they  would  have  been  within  the  juris^ 
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dictioa  of  the  courts  of  MassachusettSy  and  amenable  to  the  laws    Oct  Tem^ 
of  that  state.     The  plea  therefore  is  sufficient,  not  only  to  show        ^^^' 
that  the  defendants  never  had  personal  notice  of  the  action  in       ^^**f^ 
MassachusettSy  but  to  rebut  every  presumption  of  their  having  Barretto  et  ai. 
submitted  to  the  jurisdiction^  of  the  court  which  rendered  the 
judgment. 

Oaklet,  J. 

This  is  an  action  of  debt,  on  a  judgment  obtauied  by  the  plain- 
tif&»  against  the  defendants,  Barretto  and  Rowland,  together 
with  Murray  and  Wheeler,  in  the  Court  of  common  Pleas,  for  the 
county  of  Suffolk  in  the  state  of  Massachusetts. 

Barretto  and  Rowland  appear  in  the  suit,  and  plead,  that 
at  the  time  of  the  commencement  of  the  suit,  in  which  the  said 
judgment  was  rendered,  and  from  that  time,  to  the  time  of  ren- 
dering Che  same,  they  were  inhabitants  and  residents  of  the  state 
of  New- York,  and  never  were  inhabitants  or  residents  of  Massa- 
chusetta  That  the  original  process  in  the  said  suit,  was  in  no 
other  manner  served  upon  them,  than  by  attaching  a  steam  en- 
gine :  and  that  they  never  had  any  notice  of  the  said  suit. 

To  this  plea  there  is  a  general  demurrer. 

In  support  of  this  dumurrer,  it  is  contended,  that  the  plea  is 
bad,  because  it  seeks  to  draw  in  question  the  validity  or  effect  of 
a  judgment ;  which,  it  is  said,  cannot  be  done,  except  by  a  plea 
of  mil  fie/  record. 

Prevbus  to  the  decision   of  the  case  of  Mills  v.  Duryee, 
[7  Cranehj  481.]  the  question,.arisingon  this  demurrer,  repeatedly 
came  under  the  consideration  of  the  Supreme  Court  of  this  state. 
In  Kilburnv.  Woodworth,  [5  /.  R.  41.]  that  court  held,-  that 
a  judgment,  like  the  present,  did  not  bind  the  defendant  person- 
ally :  that  not  being  in  the  state  of  Massachusetts,  he  could  not 
be  served  with  process  under  the  authority  of  that  state,  and  that 
the  attachment  of  his  property  could  be  considered  only  as  a 
proceeding  in  reni  and  could  affect  only  the  property  attached. 
In  Robinson  v.  Executors  of  Ward,  [8  J.  £.  90.]  and  in  Fen- 
ton  V.  Garlick,  [/6td.  197.]  the  same  doctrine  was  laid  down, 
and  it  was  again  repeated  in  Pawling  v.   Executors  of 
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Cdu  Term,    [  1 3  J.  206.  ]  which  appear  to  have  been  decided  before  the  pablica- 
^^^'        tion  of  the  opinion  of  the  Supreme  Court  of  the  United  States  in 
^*^       MSOsv.  Duryee. 
Bftfretto  jt  al.      {t  was  contended  at  the  bar,  that  these  decisions  must  be  con- 
sidered as  overruled,  by  the  juc^ment  of  the  Supreme  Court  of 
the  United  States,  in  MUh  v.  Duryee.    In  that  case  it  was  held, 
that  nU  debet  was  not  a  good  plea  to  an  action  founded  on  a 
judgment  of  a  court  of  another  state.     The  Supreme  Court  of 
this  state  has  had  occasion  to  determine  the  effect  and  operation 
of  that  decision. 

In  Borden  v.  FUchy  [15  John.  140.]  all  the  cases  on  the  sub- 
ject are  reviewed.  The  decision  in  MUh  v.  Duryee,  was  par- 
ticularly considered  ;  and  it  was  held,  that  it  decided  nothing 
more,  than  that  a  judgment  was  conclusive, ''where  the  defend- 
ant was  arrested,  or  had  in  some  way  appeared."  Again,  in 
Andrews  v.  Montgomery^  [19  J.  164.]  the  court  say,  that  the 
case  of  Milb  v.  Duryee,  was  never  intended  to  be  carried  so  far 
as  to  preclude  a  parly  from  showing  that  a  judgment  against 
him  had  been  obtained  fraudulently ;  or  that  the  court  had  not 
jurisdiction  of  his  person.  And  it  is  declared,  that  the  authority 
of  that  case  must  be  received  with  that  qualification.  In  the 
mote  recent  case  of  Shumway  v.  StiUmanj  [4  Cow.  29S.]  the 
action  was  debt,  on  a  judgment  obtained  m  Massachusetts. 

The  defendant  pleaded,  in  part,  the  fact  set  forth  in  the 
present  plea ;  and  upon  a  demurrer,  the  same  questions  were 
raised  which  exist  in  the  case  now  before  us.  The  court  again 
examine  the  case  oi  Mills  v.  Duryee^  and  they  say,  that  it  does 
not  decide  the  point  involved  in  the  case,  then  under  their  consi- 
deration. They  adopt  the  principle  laid  down  in  Borden  r.  Fiiehj 
and  Andrews  v.  Monigomerp.  And  Sutherland,  J  observes,  that 
it  cannot  be  doubted,  that ''  in  an  action  upon  a  state  judgment, 

Xi  is^mpetent  for  the  defendant  to  show  by  a  special  plea,  that 

the  oburt  in  which  the  judgment  was  rendered,  had  no  juris- 
•*  diction,  either  of  the  subject  matter  or  of  the  person." 

The  true  doctrine,  then,  as  derived  from  the  case  of  MUlsv. 
Ihsryee,  in  connexion  with  these  decisions  of  our  Supreme  Court, 
:seems  to  be,  that  where  it  is  intended  to  deny  the  existence  of  llic 
judgment  hi  pleading,  it  must  he  done  by  the  plea  of  nnl  tie! 
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record ;  that  the  plea  of  ml  deiet  is  not  good,  and  that  the  con-   oet  T«fii^ 
BideiiLtkm  od  which  the  judgment  was  rendered,  cannot  be  en-        ^^^ 
quired  into  under  such  a  plea ;  but  that,  when  the  record  itself      Haood 
is  admitted,  its  effect  between  the  parties  in  an  action  on  it,  in  Banetto  et  al. 
another  state,  may  be  defeated  by  a  special  {Aea,  denying  the 
jurisdiction  of  the  court ;  or  averring  fraud  in  obtaining  the 
judgment 

AAer  such  a  long  and  unifiHm  course  of  decisions  on  this  sub- 
ject,  by  a  court  of  supreme  jurisdiction,  the  question  as  to  the 
general  character  of  this  plea,  cannot  be  considered  an  open 
cue,  in  this  court,  and  it  is  unnecessary  to  enter  more  minutely 
into  an  examination  of  the  numerous  cases  bearing  upon  the 
point.  It  is  sufficient  to  say,  that  the  doctrine  of  Qur  Supreme 
Court  is  in  accordance  with  the  uniform  course  of  decirions  in 
the  oomrtB  of  the  other  states  on  this  subject. 

It  is  contended,  in  the  sec^md  place,  that  if  the  principle  <^  the 
plea  can  be  suppcnrted,  it  is  defective  in  its  averments,  as  it  does 
not  allege  enough  to  show  that  the  court  in  Massachsetts  had  not 
jurisdiction  of  the  persons  of  the  defendants. 

It  is  said  in  Skunmay  «.  StiUmanf  (and  there  can  be  no  quos- 

tioB  of  the  correctness  of  the  remark)  that  every  presumption 

is  in  favour  of  die  jurisdiction  of  the  court  which  rendered  the 

judgment    The  record  is  prima  fad$  evidence  of  it.    The  plea 

then  must  negate  every  fact  from  which  that  jurisfiction  might 

arise ;  and  that  by  direct  averment,  and  not  by  way  of  inference. 

The  plea  in  question  avers,  that  the  defendants  were  inhabitants 

and  residents  of  New-York^  during  the  whole  time  from  the 

commencement  to  the  terminati(»  of  the  suit  in  Massachusetts  : 

and  that  no  process  in  the  suit  was  ever  served  on  them.    The 

latter  averment  is  immaterial.    If  the  defendants  were  nerer 

within  the  territorial  jurisdiction  of  Massachusetts,  no  pocess 

could  have  been  personally  served  on  them.  /«  KUboum  v.  Wood* 

fMNtft,  the  Supreme  Court  say,  '*  the  doroicil  of  the  defendant 

was  in  this  state,  and  being  in  person  here,  he  was  not  and  cocdd 

not  be  s^ved  with  process  from  the  court  in  Massachusetts.*' 

The  plea  also  avers  that  the  defendants  never  had  notice  of  the 

suit.    This,  I  also  consider  an  immaterial  averment    If  issue 
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Oct  Term,      wcre  taken  on  it,  and  it  were  found  for  the  pkintiff,  it  would  not 

^^^'        follow  that  jurisdiction  of  the  persons  of  the  defendants  would 

Hwrod       ^  thereby  established,     because    that  notice  may  have  been 

BarrettoetaL  served  upon  the  defendants  while  inhabitants  and  residents  of 

New-York.     In  that  case  the  actual  ser^nce  of  notice    would 

have  been  a  mere  nullity.     If  the  court  in  Massachusetts  could 

not  have  acquired  jurisdiction  of  the  persons  of  the  defendants, 

by  the  service  of  formal  process  out  of  the  limits  of  that  state  ; 

much  less  could  it  have  been  done  by  the  service  of  any  other 

notice. 

The  only  material  averment,  then,  in  this  plea,  is  that  the  de- 
fendants were  inhabitants  of  New-York,  from  the  commence- 
meiiir  to  the  end  of  the  suit  in  Massachusetts.    The  same  aver- 
ment^ in  substance,  was  contained  in  the  plea  in  Shumway  vJ 
SHUman ;  and  the  Supreme  Court  held  it  bad,  because  it  did  not 
aver,  that  the  defendant  had  not  appeared  to  the  action.     An  ap- 
pearance by  attorney,  would  have  given  the  court  in  Massachu- 
setts, jurisdiction  of  the  persons  of  the  defendants.     And  such 
may  have  been  the  case  in  the  present  instance,  for  any  thing 
alleged  in  this  plea,  unless  the  averment  of  want  of  notice  of  the 
suit,  is  equivalent  to  an  averment  of  no  appearance  in  it.     This 
cannot  be,  unless  by  way  of  inference  merely,  as  it  has  already 
been  shown,  that  there  may  have  been  actual  notice  of  the  suit, 
under  circumstances  in  which  it  would  have  been  altogether  in- 
operative. 

The  plea  also  contains  an  averment,  that  the  defendantswere 
never  subject  or  <<  amenable  to  the  laws  of  the  state  of  Massa* 
*'  chusetts,  nor  within  the  jurisdiction  of  any  of  the  courts  there- 
••of."  This  is  mere  matter  of  law,  and  cannot  be  pleaded.  No 
issue  could  be  taken  on  such  an  averment.  Whether  the  court  in 
Massachusetts  had,  or  had  not  jurisdiction  of  the  persons  ofthe 
defendants,  must  be  determined  by  the  fact,  either  of  their  domicil 
in  that  state,  or  by  their  voluntary  appearance  to  the  action  com- 
menced there. 

This  plea,  then,  ought  to  have  contained  a  direct  and  positive 
averment^  that  the  defendants  had  not  appeared  in  the  suit,  in 
which  the  judgment  in  question  was  obtained.  This  averment, 
coupled  with  that  of  their  residence  in  the  state  of  New-York, 
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would  have  covered  the  whole  ffround  of  defence,  and  clearly    Oct   Ttrm, 

shown,  that  the<court,  rendering  the  judgment,  could  not  have 

had  jurisdiction  of  the  persons  of  the  defendants.  ^«n"y  ^  »^ 

The  remilt  is,  that  theiemust  be  judgnoent  for  the  plaintiff  on    Van^cieef. 
the  demurrer.  *. 

Judgment  for  the  plaintiff  on  the  demnMrrtTi  tfi<& 

lewe  to  the  defendant^  to  amend  their  plea. 

■> 

fBc^ts  and  Benedict,  tatyg.fifr  the  piff,    W.  P.  Hawra,  utty.  fir  {k»  i^Kt.  Bsmrlfo 
mid  RawtantU] 


Samuel  Penny  and  others  versus  Isaac  Van  Cleef. 


An  application  to  amend  the  declaration,  will  at  all  times  be  granted  Upon  pay* 
ment  of  costs,  where  such  amendments  ,do  not  operate  as  a  snrprin  upon  the 
defendant,  nor  subject  him  to  injuiy.  But  the  defendant,  in  such  a  case,  will 
be  permitted  to  withdraw  his  pleas,  and  plead  again,  de  imvo. 

Mr,  C.  C.  Eingy  in  behalf  of  the  plaintiffs,  at  the  last  August 
temi  of  this  court,  moved  for  leave  to  amend  the  declaration  in 
this  cause  by  inserting  special  counts  therein. 

Mr.  6.  W.  Strongs  for  the  defendant,  opposed  the  motion; 
aad  contended,  that  if  the  application  were  granted,  that  the 
plaintiffs  ought  to  stipulate  to  accept  a  common  notice  of  set-olB^ 
instead  of  special  pleas,  if  such  pleas  should  finally  be  required 
lor  the  defence.  But  the  court  ruled,  that  the  plaintifls  had  a 
right  to  amend  their  declaration,  as  a  matter  of  course,  before 
plea  pleaded,  upon  payment  of  costs  ;  and  they  therefore  grant- 
ed  the  motion. 

And  now,  at  this  term,  after  the  defendant  had  put  in  his  pleas^ 
Mr.  King  again  moved  for  leave  to  amend  the  declaration  a  se* 
cond  time,  stating  as  a  reason,  that  a  mistake  had  been  made  in 
setting  out  the  quantities  of  certain  goods  specified  in  the  special 
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0«k  Teiiii,   countfl^  Sat  wbieh  promiawiy  notes  had  been  promised,  but  never 

fumished. 

Dow 

▼. 

The  Hope  Im.      jf£^^  Q^  Of^  for  the  defendant,  stated,  that  be  had  a  judg- 


Comptny. 


ment  against  the  plaintUb  for  an  amount  equal^to^their  claim : 
that  the  promise  to  give  a  promissory  note  was  denied,  and  that 
the  real  object  of  the  plaintiflEa  was  to  avoid  the  set-off. 


P$r  Curiam.    The  plaintifb  are  entitled  to  the  eflfect  of  their 

motion,  as  a  matter  of  course :  an  application  to  amend  never 

being  lefiised  where  it  does  not  operate  as  a  surprise  upon  the  de«- 

fendant,  nor  subject  him  to  injui^.    The  plaintifls,  however^ 

must  pay  the  costs  of  the  motion ;  and  the  defendant  has  leave 

to  withdraw  his  pleas,  and  plead  again  de  novo.    He  cannot  be 

subjected  to  any  injury  by  the  amendments,  because  he  wiU  have 

every  opportunity  to  shape  his  defence  according  to  the  exigency 

of  the  case. 

Motion  granted  on  payment  t^  costs. 


[C.  C.  King,  «My.  far  tlu  piffs.     O.  W.  Strong,  otfy.  far  ik^  d^.] 


JosiAH  Dow  versus  The  Hope  Insurance  Company. 

Insmmiice  upon  goods,  outioanf  and  upon  thoir  proMob  Aoau,  will  not  cover  the 
ammn  goods  on  tlieir  tUum  rojmgo. 

Insinmiiee  wm  efibcted  upon  goods  from  New^YoA  to  BsUVk,  sad  **  upon  tho 
**  prMMdt  thereof  home  :  the  goods  valued  at  the  sum  insured  out ;  the  policy 
"  to  be  open  on  the  proceeds  home.**  The  identical  goods  shqiped  to  Batam 
were  returned  to  New- York  in  the  same  vessel,  and  damaged  upon  their  ro- 
tuin  voyage :    Hddj  that  they  were  not  protected  by  the  policy  during  the  voy- 


Tfiis  was  an  action  of  assumpsit,  on  a  policy  of  insurance  upon 
three  cases  of  merchandise,  containing,    principally,  artificial 


THE  CITY  OF  NEW-YORK*  WJ7 

ilowwByflilk  goods  aod  mosliiiSy  <*  at  and  from  New-York  to  Ba-   Oct.  Temv 
*<  tavia,  aad  other  ports  in  the  island  of  Java,  and  at  and  from  —  ^^^' 
«*  thence  back  to  New-York.**    The  insurance  was  «  upon  goodt        ^^ 
^*  as  per  margin  mUt  and  upon  the  proceeds  thereof  tome ;  the  goods  Thy  Hope  to. 
'^  wibted  aft  the  sum  lofnired  mU ;  the  poucy  to  be  ojpm  on  the 
'*  proceeds  home  at  S  1*2 per cent.-*to  return  1-S  percent,  should 
'*  Bataviaonly  be  used,  and  the  risk  end  without  loss.** 

The  sum  imderwritten  was  $4000.  The  cause  was  tried  at 
the  August  term  of  tlHs  court,  before  Mr.  JusHee  Oakky.  Upon 
the  trial  it  appeared,  that  the  goods  insured  were  laden  on  board 
the  ship  Braganza,  transported,  without  injury,  to  Batavia,  (at 
least,  there  was  no  evidence  from  which  the  contrary  could  be 
inferred,)  and  there  put  under  the  charge  of  a  Mr.  Kintzing,  to 
whom  they  were  c<»isigned.  While  the  ship  remained  at  Bata-  « 
via,  the  consignee  being  unable  to  dispose  of  the  goods^  and  find- 
ing finom  the  state  of  the  markets  in  Java,  that  there  was  no  pros- 
pact  of  selling  them  to  advantage,  ultimately  sent  them  back 
again  to  New-York  by  the  same  vessel  which  carried  them  out, 
consigned  to  the  plaintiff  by  a  new  txtl  of  lading.  It  did  not  dis- 
tinctly afqpear  from  the  evidence,  whether  the  goods  were  landed 
at  Batavia  or  not,  but  if  landed,  the  cases  were  never  opened 
there.  Upon  the  voyage  homeward,  the  goods  were  injured, 
apparently  by  aleak  through  the  deck  of  the  ship  ;  and  this  ac- 
tion was  brought  to  recover  the  amount  of  the  damage. 

The  declaration  counted  solely  upon  the  loss  sustained  during 
the  homeward  voyage.  Upon  this  state  of  &cts  the  counsel  for 
the  defendants  contended,  fliat  the  pdicy  did  not  attach  upon 
the  same  goods  homeward,  and  moved  for  a  non-snit.  But  the 
presicBng  judge,  for  the  purpose  of  causing  the  facts  of  the  case 
to  be  ascertained  by  the  jury,  that  the  questions  of  law  might  af- 
terwards be  deliberately  considered  by  the  whole  court,  denied 
the  motion,  and  charged  the  jury,  that  if  they  were  satisfied  that 
the  goods  were  damaged  on  the  return  voyage,  they  should  find 
a  verdict  for  the  plaintiff.  To  this  opinion  the  counsel  for  the 
Aef&adents  excepted,  and  the  jury  found  a  verdict  for  f  tOOO  in 
favour  of  the  plaintiff. 
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Oct  Term,        At  the  trial  there  was  also  a  question  as  to  the  suffideiu^  of 
^^^        the  preUminary  proofs,  whidi  Gon^isted,  1.  Of  the  protest  of  the 
^^<^        master  of  the  Braganza,  oMide  upon  her  arnval  at  New-York  : 
TbeHofelns.  fL  The  UU  of  ladings  (dated  at  Batavia,  July,  1826,)  consigning 
^^^^*     the  goods  to  the  plamtiff :  S.  &  4.  The  certificates  of  the  port 
wardensof  New*York,  of  their  survey  of  the  goods  at  the  re- 
quest of  the  plaintiff :  5.  A  notice  from  the  plaintiff  to  the  defend- 
ants of  his  intention  to  appraise,  and  sell  the  goods  at  pidblic 
auction,  under  the  inspection  of  the  wardens  on  account  of  the 
defendants  :  6.  The  aj^aisement  of  the  goods :  7.  An  account 
of  the  sales  of  the  same. 

These  proofs  being  objected  to  by  the  counsel  for  the  defend- 
ants^ as  insufficient  to  show  iniereat  in  the  assured  and  the  loss, 
were  ruled  by  the  presiding  Judge  as  prima  fade  sufficient.    And 
he  refused  to  non-suit  the  plaintiff  upon  this  objection. 
The  defendants  now  moved  for  a  new  trial,  upon  the  ground, 

1.  That  the  preliminary  proofs  of  loss  and  interest  were  in- 
sufficient. 

2.  That  the  policy  by  the  terms  of  it  did  not  attach  upon  the 
homeward  cargo;  and  that  therefore  the  plaintiff  was  not  en- 
titled to  recover. 

Upon  the  argument  of  the  cause,  the  court  having  intimated 
an  opinion  that  the  bill  of  lading  was  sufficient  proof  of  wUrest 
in  the  plaintifi^  prima  fadt^  the  first  point  was  abandcxied  by  the 
counsel  for  the  defendants. 

Upon  the  second  point,  Mr.  Darid  B.  Ogden,  for  the  defend- 
ants, contended,  that  the  nature  and  quality  of  the  goods  fur- 
nished evidence  that  the  defendants  never  intended  to  insure  the 
same  goods  to  Batavia  and  back  to  New-Yorii:.  He  admitted, 
that  the  policy  was  to  be  construed  according  to  the  intentions 
of  the  contracting  parties ;  but  contended  that  it  could  never 
have  entered  into  the  contemplation  of  either  party,  that  the  same 
goods  would  come  back  from  Batavia  in  tlie  same  vessel  which 
carried  them  out.  They  were  not  shipped  abroad  for  the  purpose 
of  being  brought  back  in  their  original  form  and  condition ;  but 
were  to  be  disposed  of;  and  the  proceeds  of  such  disposition  were 
to  be  returned  to  New-York.    The  very  word,  ** proceeds^'^*  indi- 
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eatea  something  besides  the  original  goods,  and  diows  that  Uie    0«t  T«i«l 
parties  contemplated  that  the  outward  shipment,  consieCing  of  . 


Dow 


■^. 


V. 


delicate  goods,  would  be  converted  inU)  other  goods,  (probably  the 

usuid  produce  of  the  klaad  of  Java)  to  be  returned  home  as  ^Hope  Im. 

preeeedi. 

One  evidence  of  intent  is  drawn  from  the  fi&ct,  that  the  oui* 
ward  goods  were  vahiedy  while  the  policy  upon  the  praetedi  was 
open ;  clearly  indicating  that  the  parties  supposed  that  the  out> 
ward  shipment,  whose  value  was  known  and  fixed,  would  be  con* 
verted  into  other  things  of  unknown  and  uncertain  value. 

The  defendants  (he  said)  were  wiUing  that  a  liberal  oonstrac- 
tioD  should  be  given  to  the  word  used  :  and  it  might  perhaps  be 
held  to  mean  any  thing,  except  the  idenHcal  goodt  themselves. 

The  case  of  WUtney  v.  The  Jhneriean  he.  Co.  [S  Coum.  2ia} 
was  perfectly  consistent  with  the  construction  contended  for  by 
the  defendants.  There  the  plaintiff  effected  insurance  upon  a 
quantity  of  wine  to  Batavia,  and  upon  its  proceeds  home.  The 
consignees  not  being  able  to  sell  the  wine  immediately,  received 
it  on  deposit,  and  advanced  a  sum  of  money  thereoP)  wiUi  which 
a  return  cargo  was  purchased.  The  court  keld  that  the  plaintiff 
was  entitled  to  recover  for  a  loss  up^n  the  homward  cargo^  upon 
the  ground  that  it  was  to  be  considered  as  the  proceeds  of  the 
outward  shipment.  The  money  advanced  upon  the  deposit  of 
the  wine  was  not  a  personal  loan  to  Whitney ;  but  an  advance 
produced  by  the  merchandise  deposited  for  sale*  BtU  for  the  wine» 
the  homeward  caigo  could  not  have  been  procured,  and  thus,  the 
latter  was  considered,  as  the  proceeds  of  the  former.  But  no  court 
ever  held,  that  the  idefiUeal  goods  insured  could,  by  any  construc- 
tion, be  considered  as  the  proceeds  of  themeehes. 

The  defendant  would  not,  for  the  premium  paid  in  this  case 
by  the  plaintiff,  have  insured  goods  of  a  delicate  febiic  from 
New-Tork  to  Batavia,  and  upon  their  proceeds  home,  if  they 
could,  for  a  moment,  have  supposed,  that  the  outward  shipment 
would  come  back  in  an  unchanged  condition,  and  be  considend 
as  covered  by  the  policy.  The  plaintiff  himself  new  content 
plated  this  state  of  tilings ;  andthe  w(nrdproeee(bcoaU.not,ev«b 

TOIi.  I.  tt 
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O^  T6IBI,    by  a  forced  constnicUon,  be  made  to  sostain  the  claims  advanced 
,     ^^^       by  hi8  counsel. 


I>ow 

V. 


TheHope  ha.    Mr.  George  SuUkan,  for  the  plaintiff,  observed  that  the  only  qucs- 
Company.     ^^^  ^  ^^^^  ^^^^  ^^  whether  the  policy,  attached  to  the  goods 

ineured  on  their  homeward  voyage  they  being  the  same,  which 
were  carried  out.  The  construction,  he  said,  to  be  given  to  the 
contract  depended  upon  the  intention  of  the  parties ;  and  if  that 
was  clearly  indicated  by  the  wards  of  the  policy,  the  court  would 
so  construe  the  words  as  that  they  should  cover  the  intent. 

The  term  proceeds  is  synon]rmous  with  returns.  In  common 
parlance,  the  word  means  that,  which  is  produced  by  the  saU  of 
goods ;  it  would  literally  mean  money.  But  this  meaning  could 
not  have  been  that  understood  by  the  parties ;  neither  did  they 
mean  bills  of  exchange,  which  represent  money  in  the  mercan- 
tile world.  When  we  ascertain  the  sense  in  which  the  parties 
themselves  understood  their  own  language,  we  shall  be  able  U> 
put  a  eorrect  construction  upon  the  words  of  the  policy. 

The  contract  of  insurance  is  a  contract  of  liberal  indemnity, 
and  the  court  are  only  called  upon  to  carry  the  intention  of  the 
parties,  in  that  respect,  into  proper  effect.     It  is  perfectly  certain, 
that  it  was  not  the  intention  of  either  party  that  the  outward  ship- 
ment should  come  back  in  any  form  tadnsured.    The  plaintiff 
paid  his  premium  upon  the  voyage  round ;  and  that  afifords  evi- 
dence that  the  defendants  considered  themselves  bound  to  in- 
demnify him  for  all  losses  upon  the  shipment  by  the  perils  insured 
against,  in  whatever  form  the  same  might  return  to  New-Y«rk. 
The  policy,  it  is  true,  is  valued  upon  the  goods  outward,  but  it  is 
open  upon  their  return.    The  reason  for  this  obviously  was,  to 
protect  the  underwriters :  that  in  case  the  proceeds  of  the  ship- 
ment should  exceed  the  valuation  outward,  the  assured  should 
not  recover  an  amoimt  beyond  that  valuation. 

There  is  an  obvious  incongruity  in  the  use  of  the  word  ^*|m>ceeib ;" 

.  and  the  court  is  only  called  upon  to  put  such  a  construction  upon 

the  language  used  as  will  cover  the  real  intent  of  the  parties.     If  it 

.can  be  supposed,  that  the  plaintiff  paid,  and  the  defendants  receiv- 

^  the  tphote  premium  upon  these  goods  for  an  entire  voyage 
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from  New-Tork  to  Batavia,  and  fiom  thence  back  to  New«T<Nrk,    Oet  fnrn^ 
under  any  guppogition,  that  they  could  poeaibly  return  unmnared  _     ^^*^ 
and  unprotecUd^  then,  perhaps,  the  possible  contingency  hasoccured«        ^* 
This  case  is  upon  all  fours  with  that  of  J7omiw  v.  Gfniy  [IS  JUaw.  I^Bi^Im^ 
71.]  and  we  do  not  ask  the  court  to  go  beyond  the  good  sense 
of  that  decision^  and  the  analogous  one  cited  from  the  3d  of  Cowen. 

The  counsel  for  the  defendants  in  those  cases  contended,  for 
the  same  narrow  construction  which  is  contended  for  here,  and 
the  court  refused  to  adopt  it.  Why  J  obviously  because  the 
words  would  bear  a  liberal  construction  without  violence,  and 
because  such  a  construction  would  cover  the  nUmt  of  the  parties 
without  imposing  any  burden  upon  the  defendant,  which,  by 
the  terms  of  the  contract,  he  was  unwiiUngto  assume. 

60  in  this  case :  The  object  of  both  parties  was  tnifenifit(y  to 
the  plaintiff  for  any  loss  occuring  by  the  perils  insured  against 
upon  hiBsk^imuni  to  Batavia,  and  back  to  New-York.  No  matter 
in  what  fcfna  the  outward  goods  might  come  back.  That  was 
a  matter  of  indifierence  to  the  defendants,  while  the  sole  object 
of  the  plaintiff  was,  to  protect  his  property,  under  all  circum'* 
stances,  and  in  every  situation,  within  the  bounds  of  the  contem- 
plated adventure.  By  adopting  the  construction  contended  fcfr 
by  the  defendants,  the  mtention  of  the  parties  will  be  defeated, 
and  manifest  injustice  done  to  the  plaintiff. 

Jonas,  C.  J.,  after  stating  the  facts  of  the  case. 

The  question  in  this  case  is,  whether  the  policy  attached  upon 
the  goods  f(Hr  the  return  voyage  or  not :  and  the  solution  of  that 
question  turns  upon  the  construction  to  be  g^ven  to  the  term 
<<  proceeds."  The  grammatical  sense  of  the  term  is  the  s«dl>- 
stituted  cargo,  or  property,  whatever  it  may  be,  which  results 
fiom,  or  is  acquired  by  means,  of  the  specified  goods.  It  imports 
a  sale,  barter,  or  other  diqiosition  of  the  outward  cai^  or  some 
operation  therewith,  by  which,  or  by  the  future  investment  of  the 
moneys  or  fimds  derived  therefrom,  other  goods  or  insurable  pro» 
perty  are  obtained,  on  which  the  policy  is  to  attach  for  the  return 
voyage.  It  does  not  necessarily  follow,  that  the  operation  is  to  be 
eiected  by  a  sale  or  absolute  disposition  of  the  goods :  the  term» 
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Oit  Tens,  by  a  just  aad  liberal  coDstruciioii)  will  fairly  embrace  any  insurable 

'        interest,  which  the  outward  cargo,  by  any  arrangement,  enables 

y^        the  assored  to  procure  for  the  return  voyage.     On  that  principle 

llieHopeliu.  ij^t^  Supreme  Judicial  Court  of  the  state  of  Massachusetts,  in 
C<mi|MBy.  ^ 

the  case  of  Hmens  «.  Groy,  [12  Mats.  71.]  where  the  insurance 
was  upon  a  specified  cargo  outwards,  and  the  proceeds  of  that  car- 
go homewards,  held,  that  a  return  cargo  procured  by  money  and 
credit  advanced  upon  the  outward  cargo  by  a  factor,  with  whom 
the  goods  were  left  for  sale  on  the  owner's  account,  was  covered 
by  the  policy.  The  court  in  that  case  repelled  the  narrow  con- 
struction of  the  term  contended  for  there  by  the  defendant's  coun- 
sel, and  held,  that  the  intention  of  the  parties  was  to  insure  the 
returns  of  the  outward  cargo  for  the  homeward  voyage,  and  whe- 
ther the  return  cargo  was  procured  by  the  sale  or  exchange  of 
the  outward  cargo,  or  by  a  credit  raised  upon  the  deposit  of  it,  could 
make  no  difference  to  the  insurers.  Indee^,  in  a  liberal  sense 
of  the  term,  the  goods  purchased  by  an  advance  or  loan,  on  the 
deposit  of  the  outward  cargo,  are  truly  the  proceeds  of  such  out- 
ward cargo  ;  for  without  that  cargo,  those  goods  could  not  pro- 
bably have  been  procured. 

The  same  principles  governed  the  case  of  Whitney  v.  The 
•Smerkan  Ineurance  Onnpanifi  in  the  Supreme  Court  of  this  state. 
(3  Cowen,  310.)  There  the  insurance  was  on  wine  from  Madeira 
to  Calcutta,  and  on  proceeds  back ;  and  a  return  cargo  was  pur- 
chased with  money  raised  by  a  deposit  of  the  wines.  The  court 
held,  that  the  returns  were  the  proceeds  of  the  outward  cargo,  be^ 
cause  the  money  could  not  be  otherwise  raised  than  by  the  de- 
posit. And  on  the  same  principle,  goods  purchased  by  a  loan  ef- 
fected on  the  security  of  the  outward  cargo,  would  be  the  pro- 
ceeds or  returns  of  the  outward  cargo,  within  the  meaning  of  the 
contract,  and  the  policy  would  attach  upon  them.  These  cases, 
and  others^  arose  upon  valued  policies.  The  outward  cargo  had 
come  to  a  dull  market ;  no  sale  could  be  made,  except  at  a  ruin- 
ous sacrifice ;  and  the  advances  of  the  consignees  with  whom 
they  were  deposited  for  sale,  though  to  nearly  the  market  value* 
were  not  sufifeient  to  purchase  a  return  cargo  of  equal  value  with 
the  outward  loading.    And  the  complaint  of  the  insurers  was. 
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that  the  assured  was  allowed  to  apriy  the  nduatioo  to  a  ratacod  Oct  Tanoi. 
cargo,  which  was  intended  to  be  applicable  to  one  of  equal  value  ^ 


with  that  which  was  sent  cut  Hence  the  straggle  they  made  ^^ 
waS)  to  confine  the  meaning  of  the  tenn  employ  ad  in  the  con-  Ilwlkvpeliiv. 
tract  to  the  proceeds  of  the  sale,  or  the  absolute  disposal  of  the 
ootwaid  loading.  Bot  the  courts  in  both  cases  held  them  bound 
by  the  terms  of  the  contract  to  the  valuation  en  the  return  cargo, 
as  weQ  as  the  outward,  however  inferior  in  value  the  returns 
might  be ;  requiring  only  of  the  assured,  that  iJbe  whole  market 
value  of  the  outward  cargo  at  the  port  of  destination  should^  as 
nearly  as  pmeticable,  be  invested  in  such  returns.  In  frami]^;  the 
contract  now  under  consideration,  the  parties  manifestly  had  the 
polkaes  in  these  cases^  or  one  of  them,  in  their  eye ;  and  tlus  po- 
licy has  taken  them  for  its  model.  But  to  guard  against  the 
conaequence  of  the  valuation  in  the  form  used  in  those  cases^  the 
insurers  have  provided  in  their  policy,  that  the  valuation  shall  be 
restricted  to  the  outward  cargo,  and  that  the  insurance  shall  be 
upon  the  actual  interest  cm  board  on  the  h<Mnewaid  voyage*  This 
was  a  i»'udent  precaution,  and  an  improvement  on  the  fimaer 
policies.  In  all  other  respects  the  clause  is  the  same  in  substance 
with  those  which  were  the  subjects  of  the  adjudication  in  the 
cases  of  Hanent  v.  Qray^  and  WhUn/ty  v.  The  Ammcfm  /nwrsnes 
Compmag.  It  follows  that  the  rules  of  construction  applied  to 
those  policies  are  applicable  to  this.  And  it  is  contended,  that  the 
liberal  principles  advanced  in  those  cases  entitle  the  plaintiff  to  re- 
cover in  this  case.  I  cannot  deduce  from  either  of  those  deci- 
sions any  rule  broad  enough  to  embrace  the  case  of  an  outward 
cargo  brought  back  as  it  was  originally  shipped,  without  having 
been  changed  or  examined  at  the  port  of  destination.  The  court, 
in  the  case  of  iToMiw  v.  Gfray,  in  the  course  of  their  opinion^  do 
say  it  is  true,  that  the  intention  of  the  parties,  by  the  clause  in 
question,  was  to  have  insurance  upon  property  on  board  out  and 
liome,  and  that  the  premium  was  taken  with  that  view.  But  the 
whole  contract  demonstrates  the  meaning  of  tfiat  part  of  their 
opimon  to  be,  that  the  property  to  which  the  court  lefened  as  the 
return  cargo,  was  to  be  the  produce  of  the  outward  loadings  or 
goods  purchased  with  advances  or  loans  upon  it    There  is  no 
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Oct.  Term,    ttttimatioD,  in  any  part  of  the  opinion,  which  encourages  the  ex- 
_  tended  constroction  now  contended  for,  or  gives  the  least  coun- 


Dow 
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tenance  to  the  idea,  that  the  identical  goods  themselves,  compo- 
The  Hope  Int.  ging  the  outward  cargo  in  the  precise  state  of  the  cnriginal  ship- 

Conpuiy.  ,  ,  I* 

ment,  can  m  any  possible  sense  of  the  term  be  the  proceeds  of 
those  goods.     On  the  c<HitraTy,  the  court  appear  to  me  very  clear- 
ly to  discountenance,  if  not  whdiy  exclude,  such  an  exposition ; 
for  they  say  that  the  memorandum  means  nothing  more,  in  their 
apprehension,  than  that  the  underwriters  took  the  risk  homeward 
of  any  property,  which  might  be  substituted  for  that  which  was 
carried  out.     Can  the  sense  which  that  court  attached  to  the 
term  be  misunderstood  ?  It  was  a  substitute  for  the  cargo  carried 
out,  and  not  the  outward  cargo  itself,  which  was  to  compose  the 
Inmieward  cargo ;  and  to  my  apprehentton,  such  is  the  clear  and 
obvious  meaning  of  the  policy.     The  parties  both  contemplated  a 
change  of  cargo  at  the  port  of  destination,  and  the  manifest  inten- 
tion was,  that  the  policy  for  the  voyage  home  should  attach  on  a 
new  or  substituted  cargo,  and  not  upon  that,  which  was  car- 
ried   out.     The  term  they  have  used,  is  die  most  approiMiate, 
perhaps,  that  the  language  furnishes  to  express  that  sense  and 
to  define  it  with  accuracy  and  precision.     It    so  necessarily 
implies  that  the  returns,  to  use  an  apt   legal  phrase,  should 
be    issues  of  the   specified  articles    that   no  other  meaning 
can  be  attached  to  it.    As  well  might  the  talent,  which  the  un- 
faithful servant  hid  in  the  earth,  and  kept  unemployed  until  his 
master's  return,  be  called  the  proceeds  or  produce  of  that  talent, 
as  the  identical  goods  carried  out  in  the  primitive  state  be  termed 
the  proceeds  of  those  goods :  they  are  obviously  not  the  proceeds 
or  the  produce  of  the  thing,  but  the  thing  itself.    It  is  true,  that 
a  policy  is  a  contract  of  indemnity,  and  such  construction  is  to  be 
given  to  the  words  employed  in  it,  as  will  make  the  protection  it 
aflbrds  co-extensive  if  possible,  with  the  risks  of  the  assured,  du- 
ring the  voyage  for  which  the  premium  is  paid.  And  we  are  in  in- 
terpreting the  policy,  but  to  adhere  to  the  strict  grammatical 
sense  of  the  terms  of  it,  and  to  confine  the  construction  to  their 
fiteral  meaning.  Terms  are  often  emidoyed  by  the  contracting  par* 
ties  to  express  their  meaning,  which,  on  a  strict  and  narrow  ex« 
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poBitioD  of  lh«m,  would  defeat  the  intention  of  the  {Murties^  and    Oct.  T«n% 
disappoint  the  object  of  their  condtu^t    And  I  agree  v^tb  the  ^ 


asBored,  that  the  rule  of  construction  which  should  restrict  him  ^^ 
to  the  proceeds  of  the  outward  cargo,  in  the  strictest  sense  of  the  T^HopeIa% 
term,  would  be  too  rigorous.  If  in  any  enlarged  or  general  sense 
of  the  clause  in  question,  the  same  goods,  which  composed  the 
outward  cargo^  could,  without  undergoing  any  alteration,  be  tin<- 
derstood  to  be  the  proceeds  of  those  goods,  the  court  m%hi  fed 
bound  to  give  the  contract  that  oonstructioji.  But  a  just  regard 
must  be  had  to  the  language,  which  the  parties  employ,  and  no 
strained  or  unnatural  sense  must  be  ascribed  to  it^  unless  fiom 
necesenty,  to  the  prejudice  of  the  rights  of  either  party.  And 
more  especially  is  attention  to  be  paid  to  the  written  dansei^ 
which  are  introduced  into  the  policy  for  special  purposes.  If 
these  rules  are  observed,  and  any  meaning  is  given  to  the  woids 
employed  in  the  clause  in  question,  how  can  this  poUcy  be  made 
to  attach  on  the  outward  cargo  for  the  homeward  voyage  1  Who* 
ther  the  landing  and  examination  of  the  goods  at  the  outward 
port,  and  the  re-shipment  of  them  there  would  have  given  the  as- 
sured any  stronger  claim,  or  what  change  in  the  outward  cargo 
would  have  brought  it  within  a  liberal  construction  of  the  terms 
of  the  policy  applicable  to  the  homeward  cargo,  are  questions, 
which  if,  in  any  circumstances  material,  are  unimportant  in  the 
present  case.  For  it  is  admitted,  that  these  goods  were  not  ex- 
amined, if  landed,  and  underwent  no  change  at  their  port  of  des- 
tination. If  the  insurance  had  been  upon  all  good$  on  board  the 
vessel  on  her  outward  and  homeward  voyages  the  same  goods 
might  have  been  covered  all  around. 

And  if  this  policy  covers  these  goods  on  the  homeward  voyage, 
it  is  tantamount  to  an  insurance  on  goods  generally  for  the  whole 
voyage,  fit»n  the  port  of  loading  to  the  port  of  destination,  and 
thence  back  to  the  port  of  departure.  But  that  would  be  an  un- 
usual contract  of  insurance,  and  would  expose  the  insurers  to  an 
increased  risk,  for  which  intelligent  and  discreet  underwriters 
would  require  a  much  higher  rate  of  premium.  The  objection  to 
such  a  policy  in  that  form  would  be  the  increased  riak  of  damage 
to  the  goods  from  their  continuing  on  board  the  ship  for  tbp 
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Oct.  T«ibk    doable  vofttge.    The  condidon  of  the  cargo  en  its  arriiral  at  the 

^ ...^^  port  of  dortiaadon,  if  bulk  is  not  brdcen,  cannot  be  known,  and 

Y.  if  the  goods  should  be  then  in  the  incipient  stage  of  decay,  from 
'^^cSSmy^  ^"^  damage  oa  the  outward  voyage,  or  in  a  course  of  deteriora* 
tion  Aomtkne,  or  other  canses,  they  might  perish,  or  be  greatly 
im|iaimd  in  valne  by  their  oontinoance  on  board  the  vessel  nn* 
cbangedvnd  witfaont  examination  for  another  ?oyage ;  when,  if 
landed  nt  the  outwaid  port,  the  damage  would  be  light,  and  fresh 
goods^  lor  a  retnm  iwrgo,  wosdd  be  subject  to  no  injury,  except 
fimn  the  perib  of  a  homewaid  loyiige.  Hence  it  is,  that  in*- 
aorers  no  greaitly  prefer  to  insure,  and  so  generally  nee  the  form  of 
UMuin^  at  and  from  each  port,  both  outward  and  homeward ; 
thus  «eo«rlng  to  diemselves  a  change  of  cargo,  or,  at  least,  the 
unladiBg  necessary  for  reloading  of  the  old  cargo  at  the  inter- 
mediate port  By  the  clause  in  question  in  this  policy,  and  by 
umg  the  term  ^  proceeds,''  if  a  just  expootion  is  given  of  it,  they 
wcure  the  same  benefit ;  a  change  cf  cargo  at  the  outward  port, 
and  guard  themselves  agahist  the  accumulated  risks  of  secret 
damage  and  decay  so  incident  to  the  long  continuance  of  the 
same  enrgo  on  riupboard.  These  were  the  most  cogent  leaaons, 
therefore,  for  the  insertion  of  this  term  in  the  contract  by  the  in- 
surers and  they  are  entitled  to  the  f idl  benefit  of  the  protection 
it  aflbrds  them,  by  making  a  change  of  cargo  itMUspensshle. 
The  assined  has  no  right  to  complain.  A  change  of  cargo  must 
have  been  his  intmition,  and  the  return  of  the  same  cargo  oonU 
net  have  been  contemplated.  No  liberality  of  construction  can 
entitle  him  to  such  an  eirtension  of  the  contmct ;  and  he  caimot, 
in  my  judgment,  prevail  in  Ids  action. 

OanJBT,  J^  stated  the  Acts  of  the  case,  and  proceeded  as  fi>l- 
low& 

The  pmntnow  submitted  to  the  court,  ii^  whether  the  goods 
4n  question  were  pvoleeted  by  the  policy  during  the  voyage  firom 
Batavia  to  New-Tork.    I  am  of  opinion  that  they  were  not 

In  HaoeM^.  Gray,  [IS  Jlfiws.  71.]  there  was  a  valued  polby 
of  Insumnce  on  cotton,  from  Portsmouth  (New-Hampshire,)  to  & 
port  in  Europe ;  the  risk  so  attached  to  theprocsecb  of  the  article^ 
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iDsiurad,  in  the  return  cargo.  .  The  outward  cargo  was.  not  aoU^    Qot  Tem, 

on  its  arrival  fit  the  port  rf  destination,  but  was  consigned  to       ^^^ 

merchants  at  St.  Petersburgh,  for  sale ;  wfap,  in  cansideraHim  of       ^^ 

- 
the  cmmgnmentt  advanced  to  the  {rfaintif&  a  return  cargo»  whieh  TheHi^Iiijk 

was  lade;i  on  board  the  ship,  for  the  account  and  ride  of  the        ™^*"^' 
plaintiff.     The  ship  and  cargo  were- lost  on  the  return  voyage 
to  the  United  States,  before^  any  part  of  the  oulwurd  cargo  Was 
actually  scdd. 

The  questicm  was,  whether  the  reium  cargo  could  be  consider- 
ed as  theproceecfe  of  the  outward  cai'go,  within  the  terms  of  the 
policy.    The  court  held,  t  hat  it  ought,  to  be  so  considered*    C.  J. 
ParkeTy  says^  ^^In  a  liberal  sense  the  return  cargo  w|tfi  the  pro- 
<*  ceeds  of  the  outward  cargo :  for  without  the  latter,  the  former 
**  would  not  probably  hate  been  procured.     The  consignment  to 
^'theliouseat  St.  Petersburgh  must  be  viewed  as  a  deposit  of 
<'the  cargo  with  liberty  to  sell  and  reimburse  themselyes  for  the 
^  money  advanced  on  the  credit  of  the  deposit.'*    And  he  held  the 
meaning  of  the  clause  in  the  policy  to-be,  that  the  underwriter 
took  the  risk  home^  of  any  property  which  nUgfd  be  substihUedfor 
^hai  wkkh  was  tarried  mU.     In  Whitney  9.  TAe  AvMrkan  Ineuranee 
Company,  [3  Cow.  210.]  there  Was  an  insurance  on  a  quantity 
of  wine  out,  and  rdtum^  home.    At  the  port  of  destination  the 
wine  was  deposed  for  saky  and    an  ^advance  made  on  such 
deposit  with  which  the  return  cargo  was  procured.    The  ^^ourt 
held,  that  this  was  equivalent  to  a^^ctual  saje'  of  the  wine,  and 
a  purchase  of  the  homeward  cargo,  With  the  money  arising  frcm 
the  sale  ;  and  that  the  policy  therefore  covered  the  homeward,  as 
the  reHima  of  the  outward  cargo. 

These  cases  esta-hlish  the  doctrine  that  where  the  insiJdrance  is 
on  ibeproeeede  or  rettirns  of  an  outward  cargo,  the  words  modt 
receive  a  liberal  construction :  and  that  it  i&T  not  necesnury  that 
the  return  cargo  should  be  procured  by  an  actual  sale  of  the  out* 
ward  eargo^  and  an  appropriation  of  the  money  atising  fieom 
such  sale.  It  is  sufficient  that  the  homeward  cargo  shotdd  be  a 
substitute  for  the  outward,  and  should  spring,  though  mdireetlyy 
from  the  disposal  of  the  latter,  either  by  sale  or  -deposit ;  or  tibat 
it  riiould  be  procured  on  the  credit,  or  in  consequence  of  the  clQt« 
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Oet  T«nnt  watd  eargo.    But  while  these  cases  look  to  a  liberal  construetiQn 

1898 

,     '  -.  erf  these  words  in  the  policy,  they  d»  not  lose  sight  of  the  neces- 


Dow  gity  Qf  adhering  to  the  evident  intent  i)f  the  parties,  and  do  not 
The  Hope  Inf.  mean  to  intimate  thai  any  violence  is  to  be  done-to  the  plain  letter 
of  the  contract.  They  adhere  to  the  spirit  and  terms  of  that  con- 
tract, wheii  they  recognise  the  principle,  that  there  must  b^  an 
actual  change  of  the  outward  cargo,  and  the  substitution  of  a 
new  cargo  for  it.     ' 

It  has  been  attempted  by  the  plaintifit's  counsel,  to  bring,  the 
policy  now  under  consideration  within  the  principle  of  these 
ca«ed ;  but  it  is  quite  clear,  that  they  have  no  application.  Here 
there  was  no  change  of  the  outward  cargo,  nor  was  there  any 
dispoffition  made  of  it,  which  can  be  considered  equivalenit  to  a 
sale  without  the  most  forced  construction.  There  was,  it  is  true, 
a  new  bill  of  lading  by  the  consignee, at  Batavia,  to  the  cpnsign- 
or  at  New-York.  But  this  was  only  intended  to.  revest  the  pro- 
perty in  the  consignor,  which  otherwise  would  appear  to  be  ia  the 
consignee,  by  virtue  of  the  origmal  bill  of  lading.   . 

It  is  also  clear,  that  there  was  no  change  of  risk,  as  to  the  sub- 
ject insured ;  but  there  was  an  extension  of  it  beyond  the  time 
contemplated  by  the  terms  of  the  policy.  It  cannot  be  doubted, 
that  the  parties  intended  that  the  risk  on  the  specific  goods  insured 
outward,  should  cease  with  the  termination  of  the  outward  v^oy- 
age :  and  according  to  that  expectation  the  rate  of  premium,  and 
the  amount  insured,  was  regulated.  The  policy  was  a  valued 
one,  on  the  outward  voyage  ;  but  as  the  atnount  of  the  pmceeds, 
when  in^sted  in  a  return  cargo^  could  not  be  known,  it  was  ne- 
cessarily left  open  on  the  homeward  voyage.  And  it  is  quite  mani- 
fest, that  a  premium  which  might  have  been  adequate  to  cover 
the  risk  on  the  specific  goods  (which  may  have  been,  and  pro- 
baUy  were,  ,of  a  perishable  nature)  to  Batavia,  might  be  alto- 
gether inadequater  if  the  risk  were  to  be  extended  to  their  return 
to  New-York. 

It  would  seem,  thereibre,  to  be  clear,  looking  bolely  tp  the  spirit 
of  the  contract  between  the  parties,  that  they  intended  that  there 
should  be  an  actual  cl^iange  of  ilie  goods  insured,  at  thetenniua-^ 
lion  of  the  outward  yoyagc  ;  and  that  neither  party  coiUeni|ila^ 
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ed  the  event  of  the  game  goods  being  returned  to  New-York.  la-  August  Term, 

^k,  1S9S 

deed,  the  provision  that  the  goods  outward  wile  valued,  and  the  '     . 

proceeds  home  lefl  open,  seems  to  be  conclusive  as  to  the  ioteqt        P^^ 
and  expectations  of  the  parties  in  this  respect.  TheHopelnt. 

If  the  construction  contended  for  by  the  plaintiff's  counsel  ap- 
pears to  be  thus  inconsistent  with  the  spirit  of  the  policy,  it  is  cer- 
tainly no  less  at  war  with  its  letter.  If  any  meaning  is  attached 
to  the  word  **  proceeds,''  it  must  certainly  be  something  different 
and  distinct  from  the  goods  themselves.  And  we  are  not  at  liberty 
to  reject  the  word  as  surplusage,  and  consider  the  policy  as  a 
simple  uQsurance  on  the  goods  out  and  home. 

As,  therefore,  the  risk  assumed  by  the  defendants  on  these 
goods  terminated  at  Batavia,  and  as  there  is  no  evidence  in  the 
case  to  show  that  the  injury  was  sustained  during  the  continuance 
of  the  risk,  there  must  be  a  new  trial ;  or  if  the  plaintiff  elects, 
there  may  be  judgment  of  non-suit  entered. 

Thephdntiff  elected  to  submU  to  a  non-'SuU,  midm 
judgment  of  non^'^wt  was  aecordrngly  eniered^. 

[A.  G.  KogstBy^tPyfor  theplf.    LA.  Johnson,  JitPyfor  the  defts,] 

^«Ce.— The  plaintiff  afterwards  brought  a  new  action  upon  the  same  poliey,  in 
the  Supreme  Court  Upon  the  trial  of  the  cause  before  the  Judge  of  the  first 
Cbcuit,  the  plaintiff  was  again  non-suited,  and  the  Supreme  Court  afterwards  re> 
fBsed  to  set  the  non-suit  aside.  It  is  understood  that  the  cause  ha«  hMn  csnied  9> 
dw  Court  of  Errors,  where  it  is  now  pending. 
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August  Terni^ 
1829. 

Atiwater 

V. 

Fowler. 


.TT 


Russell  Aff water  versus  Theodosius  Fowler. 

An  action  for  money  had  and  received,  brought  by  a  partner  in  a  particular  trani- 
action  against  his  co-partner,  cannot  be  sustained,  unless  there  has  been  a  set- 
tlement of  their  joint  affidrs,  and  a  balance  struck,  although  there  may  have  been 
a  complete  termination  of  the  partnership. 

Therefore,  where  A.  4r  F.  were  jointly  interested  in  a  purchase  of  stock  in  the  old 
bank  of  the  United  States,  and  upon  a  termination  of  their  speculation,  F.  wrote 
to  A.,  enclosed  him  a  copy  of  his  account,  exhibiting  a  balance  against  A^  and 
informed  him  that  he  (A.)  would  be  entitled  to  receive  thereafier  '*  whatever  re- 
**  sidue  there  might  be  on  twenty-nine  shares  of  said  bank  stock  ;**  but  which 
"  residue,*'  consisting  of  dividends  on  the  shares,  was  afterwards  received  by  F. 
himself:  It  was  Aeid,  that  he  was  not  liable  to  account  to  A.  for  soch  dividends, 
in  fin  action  for  money  had  and  received.  The  remedy  in  such  cases,  it  seems, 
is  to  be  sought  in  a  court  of  equity. 


This  was  an  action  of  assumpsit  for  money  had  and  received. 
Tlie  defendant  pleaded  the  general  issue,  and  gave  notice  of  a 
seUoff.  The  c^use  was  tried  before  Mr.  Justice  HoflfmaOy  on  tbe 
1  tth  day  of  June,  182a 

At  the  trial  the  plainiiflfgave  in  evidence  the  following  agree* 
meat  between  the  parties  ;  and  the  following  letter  from  the  de- 
fendant to  the  plaintiff,  viz : 


"  Memorandum  of  an  agreement  made  this  28th  March,  1812, 
^*  between  Theodosius  Fowler,  of  New-York,  of  tbe  first  part,  and 
**  Russell  Attwater,  of  St.  Lawrence  county,  of  the  second  part; — 
'<  Whereas  the  party  of  the  first  part  has  lately  purchased  United 
^'  States  Bank  slock,  at  a  price  less  than  par,  and  agrees  to  make 
^*  such  further  purchases  of  the  said  stock  of  the  late  United  States 
'^  Bank,  as  shall  be  within  his  power,  when  offered  to  be  bad,  at 
'^  a  price  he  shall  think  advantageous :  And  the  said  party  of  the 
^«  second  part,  being  entitled  to  subscribe  for  shares  in  the  new 
"  stock  of  the  Bank  of  America,  about  to  be  incorporated, 
<^  which  he  engages  he  will  do,  to  any  number  of  shares  he  shall 
"  be  able  to  obtain ;  It  is  now  agreed  and  understood  between 
"  the  said  parties,  that  the  purchasers  of  said  stock  made  by 
''  tbe  party  of  the  first  part,  as  well  as  the  stock  so  subscrib- 
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ed  for  by  the  said  party  of  the  second  part,  shall  be  for  the  joint    Oct.  Tenn, 
interest  and  benefit  of  both  parties  to  this  agipement,  and  they 1_ 

**  are  to  share  equaUy  in  the  profit  or  loss  that  may  arise  out  of  said     •^^^w^ter 

**  business ;  each  party  to  charge  interest  on  all  money  advanced,      Fgwlar. 

'^  but  not  for  services  done.     In  performance  of  this  agreement 

*^  the  parties  bind  themselves  each  to  the  other. 

<<  Russell  Attwatbk, 
''Theod.  Fowlbe.** 

'<  New-York,  S6  Joii«,  1818. 
"  Deae  Sib, 

^  I  have  received  your  two  letters,  oue  dated  at  N.  York,  and  the 
*<  other  on  20th  inst.  at  Albany.  Since  you  left  this  our  govem- 
^'  meni  has  declared  war  against  Great-Britain,  which  has  had 
^'  a  wonderful  effect  on  all  banking  institutions ;  so  much  so,  that 
^*  all  the  banks  of  this  city  are  at  par,  dr  thereabouts.  The 
«<  Union  Bank  of  this  city  is  5  per  cent,  under  par.  In  this  situa- 
<*  tion  /  have  thought  it  most  prudent  for  your  ashd  my  interest^ 
*'  iu>t  to  subscribe  to  the  6  imlliofi  S. ;  and  it  has  been  a  fortunate 
"  things  sofoTy  that  I  did  not  purchase  any  more  of  the  U.  8.  Bank 
"  stock. 

^*  At  foot  you  will  see  the  statement  of  our  accounts  up  to  the  1st 
**  inst.,  agreeable  to  your  contract ;  the  balance  being  f  S,647  iV,. 
^*  At  the  same  time  you  afte  entitled  to  receive  whatever  the  rest' 
^  due  may  be  on  tipenty^nine  shares  of  U.  S.  Bank  stock. 

'*The  above  balance  of  $8,547  ,VV9  ^  ^^^  me  from  the  1st 
**  inat,  and  I  wiU  thank  you  to  make  provision  for  the  payment 
^*  as  soon  as  poasible.    At  all  events^  as  times  are,  it  is  best  for 

**  both  of  us  to  have  an  immediate  settlement 

(Signed)  "  Twod.  Fowue/' 
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Oct.  Term, 
1828. 


Russell  Jittwater, 

To  Theod.  Fowler  Dr. 

1811. 
27  Dee.  20  United  SUtesBank  sharea,  at  97|  percent    -    -    -    •  §7801  00 
Interest  27th  Dec.  to  Ut  June^  6  months  and  6  days,     ...   236  08 

8  United  States  Bank  shares,  at  97i  per  cent 3104  00 

Interest  27th  Dec  to  Iff  June,  6  months  and  5  days,    -    -    •    93  54 

1812. 

29  Jan.   30  United  SUtes  Bank  Shares,  at  98}, 11820  00 

Interest  to  t«f /one,  4  months  and  3  days,    ....*•.   28269 

23336  31 


Deduct  half  for  T.  F.,        11667  65i 
Or,  hy  70  per  cent,  ret^d  en  29  ekaree,  is  8120  00 


Balance  dae  1st  Jane,  1812,  to  T.  Fewkr  fitHnRiuaeU 

Attwater, -    -    .    -   3547  65i 

Tbbo9.  Fowlkk. 


The  plaintiff  then  offered  the  depoBitions  of  Joseph  Roberts, 
cashier  for  the  trustees  of  the  late  Bank  of  the  United  States, 
and  of  W.  M.  Walmsley,  a  broker  residing  in  Philadelphia,  for 
the  purpose  of  proving,  that  certain  dividends  on  the  shares  of 
the  stock  of  siud  bank  had  been  declared,  and  that  the  defendant 
received  the  amount  paid  on  the  29  shares  mentioned  in  said  leU 
ter,  over  and  above  the  70  per  cent  credited  in  the  account 

These  depositions  were  objected  to  by  the  counsel  for  the 
defendant  as  inadmissible :  and  if  admissible,  as  insufficient 
to  establish  the  facts,  which  the  plaintiff  sought  to  prove  by 
them. 

The  objections  were  overruled  by  the  presiding  judge,  and 
the  point  reserved  for  the  consideration  of  the  whole  court  But 
as  the  decision  of  the  case  did  not  turn  upon  these  depodtkxns;, 
and  as  the  court  gave  no  opinion,  either  upon  their  sufficiency  or 
admissibility,  it  has  not  been  deemed  necessary  to  notice  them 


THE  CITY  OF  MEW-YORK.  189 

flirther.    The  plaintiff  also  caDed  a  witaesB  to  corroborate  the   Oet   Tmn^ 
facts  stated  in  the  depositions,  and  the  testimony  offered  by  him    - 
tended  to  prove  that  the  defendant  had  received  all  the  dhi*     Attwttar 
dends  declared  on  the  29  shares  of  stock  mentioned  in  his  letter.      Fowler. 

The  defendant  then  moved  for  a  non-suit,  upon  two  grounds : 
first,  that  this  action  could  not  be  maintained  by  the  plaintifT: 
secondly,  that  the  proof  offered  wasnotsufficient  to  show  that  money 
had  been  received  by  the  defendant.  This  moticm  was  denied 
by  the  presiding  judge^  in  order  that  the  facts  of  the  case  being 
established,  the  questions  of  law  might  be  reserved  for  the  con-> 
sideration  of  the  whole  court. 

The  counsel  for  the  defendant  then  read  in  evidence  two  let- 
ters from  the  plaintiff  to  the  defendant,  for  the  purpose  of  show- 
ing that  the  jootf  transactions  between  the  parties,  relative  to  the 
stocks  mentioned  in  the  foregoing  agreement,  had  never  been 
UqmdaUd  or  closed.  Those  parts  of  the  correspondence  which 
bear  upon  this  point,  were  as  follows; 

*«  New- York,  June  gd,  1825. 
*'Tkiodoeiiu  FowUr,  Esq. 

"  THja  Sie," 

**  By  the  conversation  I  had  with  you  the  other  day,  it  ap- 
"  peared,  that  the  business  which  was  done  by  us,  under  the 
"contract  entered  into  on  the  28th  March,  1812,  was  not  with- 
*^  in  your  recollection,  and  as  it  may  notl)e  convenient  to  you  to 
^*  look  up  your  papers  referring  to  it,  I  have  tmnscribed  from 
'^  those  I  have,  such  parti^  of  them  as  will  show  you  how  the  busi- 
'^  ness  b  situated. 

'*  Agreeable  to  the  contract,  I  subscribed  for  two  hundred 
'« shares  in  the  bank  of  America,  amounting  to  |(20,000,  which 
*'  money  I  borrowed  of  Messrs.  Prime,  Ward  &  Sands,  for  one 
<<  year ;  at  the  end  of  which  time  I  borrowed  the  same  sum  of 
<^  the  bank  of  America,  and  gave  them  my  bond,  with  a  pledge  of 
**  the  stock,  and  paid  Messrs.  P.,  W.  &  S.,  with  the  interest,  whiclx 
^*  was  seven  hundred  dollars  more  than  the  dividend  for  that  year. 
^  Since  then,  the  bank  kept  the  dividends  on  the  stock,  until  JU'* 
*^  ly,  1823,  when  they  agreed  to  take  the  stock,  give  me  up  my 
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OoLTcnm  ^'bondy  aoddK^ohaige  me.**  **The  above  is  a  statement  of  tny 
.  ^part  of  the  tniaiDefli^  by  which!  have  paid  out  seven  hundred 
^  dollm  about  eleven  years  ago,  and  you  have  received  on  my 
^  29  shares,  Sept.  IS,  181S,  eighteen  per  cent. :  April  Ist^  1813, 
'*  seven  per  cent :  April  1815^  five  percent :  in  1817,  four  per 
*'  cent :  188D,  one  and  three  quarters  per  cent ,  and  in  183S,  two 
^  and  one  quarter  per  cent  whidi  oveirpays  you  for  the  money 
^  advanced,  namely,  f  3,547  66,  and  the  interest 

<*  After  having  examined  mto  thia  businese^  you  will  please  to 
^^  let  me  know  how  you  are'  disposed  to  settle  it 

(Signed)  Russsl  AtrwATm. 

New-Yoik,  June  4.  1825. 
Mr.  Theod,  Fmoier^ 
«  Sia" 

^^  Tours  of  this  day  I  have  received.  However  absurd  or 
'^  laughable  it  may  appear  to  you  that  /  should  request  a  settkmmt 
'*  of  a  Inukiess  commenced  m  1812,  and  not  finished  even  ai  Me 
'*  Hme^  is  of  no  consequence  to  me.  If  I  had  not  considered  my 
*<  claim  legal  as  well  as  equitable,  I  might  not  thought  it  worth 
**  my  trouble  to  call  upon  you  for  a  settlement ;  but  as  it  possesses 
<*  both,  not  only  in  my  of»nU»,  but  of  a  gentleman  well  acquaint- 
**  ed  with  such  transaction^  (and  the  only  one  who  has  a  know* 
**  kdgpe  of  it,)  I  might  perhaps  think  of  relinquishing  it :  as  it  i% 
<<  you  may  be  assured  I  shall  not,  but  leave  it  for  the  public  to 
<^  judge,  whether  it  is  most  honourable  for  you  to  refuse  a  settle- 
**  ment,  or  me  to  ask  for  one.  /  haee  good  reason  to  beHeve  that 
*^  you  kmew  that  I  eubseribedfor  the  bank  stock  ;  and  by  our  contract 
^  it  was  not  contemplated  that  I  should  advance  any  money 
^^  for  the  shares  you  purchased.  Tou  will  understand  by  thig^  that 
**  I  am  not  so  modest  a  man  as  to  deHst  from  daimmg  my  rights, 
**  and  if  you  should  not  change  your  tnind,  and  let  me  hear  again 
'*  from  you  on  this  business,  I  must  take  some  other  course  to 
^'  bring  it  to  a  close :  but  if  you  should  be  disposed  to  submit  it 
^^  to  any  judicious  and  well*infonned  gentleman  in  businses,  I 
'*  shoidd  be  pleased  to  abide  by  his  opinion.  ^ 

^'  I  shall  leave  town  to-morrow  morning  for  Comiecticlit,  on 
^  business,  and  I  expect  to  be  absent  four  or  five  days.    On  my 
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*'  return  I  should  be  pleased  to  have  it  settled,  if  it  is  to  be,  arnica*    Oct.  Tenn,^ 
*n>ly.      TJtot  will  depend  on  yourself.  ^^^' 

I  am  yours,  &c. 
(Signed)  *^  Russell  Atwater.'* 

Upon  this  evidence,  a  verdict  was  taken  for  the  plaintiff  for 
$ST7f  subject  to  the  opinion  of  the  court,  upon  a  case  to  be  made, 
containing'  the  foregdng  facts.  If  the  court  should  be  of  opi- 
nion, that  the  action  could  not  be  maintained,  a  judgment  of 
n(m-8uit  was  to  be  entered.  If  the  action  was  adjudged  main- 
tainable,aQd  die  evidence  sufficient,  then  the  verdict  was  to  stand* 
If  the  court  were  of  opinion  that  the  action  could  be  maintained, 
aut  that  the  evidence  of  the  plaintiff  was  inadmissible,  or  insuffi- 
cient, a  new  trial  was  to  be  granted. 

The  cause  was  argued  by  Mr.  7.  L.  Ogdm  and  D.  B.  -Ogden, 
for  the  (daintifl^  and  by  Mr.  TallcM  and  Mr.  Jay  for  the  de- 
fendant. 

JoNKS,  C.  J.,  after  stating  the  facts  of  the  case,  delivered  the 
opinion  of  the  court,  as  follows : 

The  objection  taken  by  the  defendant  to  a  recovery  in  this 
cause^  ifl^  that  the  action  is  by  one  partner  against  another,  in 
a  partnership  ti  ansae tion,  and  therefore  is  not  sustainable.     The 
plaintiff  insists  that  the  letter  of  June  26ih,1812,  from  the  plaintiff 
to  the  defendant,  and  his  acquiescence  in  its  contents,  were  evi- 
dence of  the  mutual  consent  and  agreement  of  the  parties  to 
terminate  and  close  the  joint  concern,  or  if  the  contract  was  left 
open,  and  operations  under  it  were  merely  suspended,  the  letter 
was  conducive  evidence  of  the  division  by  the  defendant  him- 
self of  the  58  shares  of  United  States  Bank  stock,  and  a  sever- 
ance  of  the  joint  interest  therein,  and  an  allotment  of  the  29 
shares  to  the  plaintiff  for  his  separate  share,  and  that  the  plaintifl^ 
by  his  ffllence,  acquiesed  in  the  arrangement  and  consented  to  the 
partition.     It  is  also  insisted,  that  the  defendant  by  this  operation 
became  the  trustee  for  the  plaintiff  of  the  29  shares  so  allotted  to 
him^  but  retained  the  same  as  security  for  the  balance  due  6iim 
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Oet  Temi,    ibe  plaintiff  and  has  received  the  dividends  under  then),  insatis  - 

f  JMQ 

.„■  . faction  of  that  balance.     In  corroboration  of  this  idea,  it  was 

shown  by  extracts  from  the  books  of  the  trustees  of  the  stock- 
holders of  the  bank,  that  Fowler,  the  defendant,  in  May,  181 2,  had 
standing  in  his  name  44  shares ;  and  that  on  28th  September  a 
separate  power  of  attorney  was  given  to  receipt  for  twenty-nine 
of  these  shares ;  thus  indicating,  that  a  division  had  been  made  of 
the  stock,  and  that  from  that  time,  those  29  shares  were  kept 
separate  from  the  rest  of  the  stock,  and  that  it  continued  in  his 
hands  unsold,  while  the  residue  appears  to  have  been  -wholly 
disposed  of  by  him.     These  facts  would  seem  to  ibanifest  an  ir- 
tention,  on  his  part,  to  sever  the  common  interest  in  the   stock, 
and  to  vest  in  the  plaintiff  exclusively  the  29  shares   meniicned 
in  the  letter  of  June  26th,  1812,  as  being  his  share  of  the  stock 
and  he  entitled  to  receive  the  residue  of  the  dividends  thereon. 

The  defendant  denies  that  these  acts  amount  to  a' severance  of 
the  joint  interest,  and  insists  upon  the  principle,  that  there  must 
be  a  liquidated  settlement  of  the  co-partnership  accounts,  and  a 
balance  struck,  or  a  balance  agreed  upon  by  the  partners  to  entitle 
the  one  to  sue  the  other  at  law ;  he  insists,  that  no  such  liquida- 
tion and  settlement  appear  in  this  case,  and  he  puts  in  evidence 
two  letters  of  the  plaintiff,  of  as  late  a  date  as  1825,  to  show  that 
he  then  claimed  an  account  upon  the  principles  of  a  continuance 
cf  the  partnership.  I  do  not  attach  much  Importance  to  these 
letters.  They  admit,  I  think,  of  the  explanation  given  of  them 
by  the  plaintiff's  counsel,  and  at  any  rate,  they  speak  after  too 
long  an  interval  of  time  to  be  heard  with  any  effect ;  and  though 
used  against  the  writer,  yet  I  think  the  claim  they  prefer,  which  by 
the  last  letter  appears  to  have  been  repelled,  was  one  which  could 
not  be  sustained.  I  cannot  consider  those  letters  as  any  evidence 
of  the  continuance  of  the  joint  concern  ;  and  the  conduct  of  the 
parties  shows  that  they  considered  it  as  terminating  in  1812. 
The  two  hundred  shares  of  stock  in  the  bank  of  America,  sub- 
scribed for  by  the  plaintiff,  were  never  considered  or  treated  as 
joint  stock.  It  was  managed  by  the  plaintiff  solely.  It  was 
nursed  by  his  care ;  and  finally  wound  up,  the  stock  sold  out,  and 
the  operation  closed  by  his  agency  alone,  and  without  any  con- 
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fultatkm  or  advice  of  the  defendant.   The  subscriDtion  was  never  Oet  Tani. 
made  known  to  lum,  and  he  waa  an  utter  stranger  to  it,  and  to 


the  disposition  made  of  it,  until  1825,  two  years  after  it  was  final-     Attwtt«c 
ly  cloeed.  Fo^er. 

But  the  difficulty  the  plaintiff  has,  in  my  judgment  to  encoun- 
ter is,  that  his  own  testimony  fails  to  prove  such  separation  of  his 
joint  interest  with  the  defendant  in  the  United  States  Bank  shares^ 
as  to  enable  him  to  maintain  an  action  at  law  against  the  defend* 
dant  for  the  avails  of  the  £9  shares,  as  his  exclusive  {Hropertj. 
If  his  long  silence  and  passive  conduct  are  not  evidence  of  an 
abandonment  of  the  contract,  his  remedy  in  equity  for  an  account 
is  clear.     But  in  an  action  of  assumpsit  at  law,  he  must  show 
more  than  a  right  to  an  account ;  he  must  riiow  an .  actual  ac- 
count, or  a  division  of  the  stock,  or  an  adjustment  and  promise 
.to  pay.     DoeB  the  testimony  in  this  case  establish  either  1    The 
whole  of  the  joint  stock  was  purchased  by  the  defendant,  and  the 
purchase  money  advanced  by  him.   The  times  made  it  necessary^ 
or  highly  expedient,  in  his  judgment,  to  terminate  the  connectioiv 
or,  at  least ;  to  suspend  its  operation.  He  knew  of  no  purchases  of 
stockifl  the  Bank  of  America,and  under  these  impressions  and  with 
these  lights^  the  letter  pf  June  S6th,  was  written.     It  transmitted 
an  account  of  the  defendant's  operation  on  joint  account  Up  to 
the  period  of  that  statement,  and  the  amount  then  due  to  the  de« 
fettdant  for  the  plaintiff's  half  of  the  defendant's  advances  to 
eflbct  the  purchases,  after  crediting  the  70  per  cent,  received  in 
dividends.    This  sum,  as  no  further  purchases  were  intended  jto 
be  made,  the  fdaintiff  was  bound  to  pay  for  his  share  of  the 
stock,  and  he  would,  of  course,  be  entitled  to  the  residue  of  the 
dividends  on  29  shares,  or  one  half  of  the  stock.    This  may  have 
been  virtually  a  discoittinuance  or  dissolution  of  the  co-partner'^ 
ship,  but  it  was  not  an  adjustment  of  the  partnership  concerns. 

In  Coiey  and  Lawrence  v.  Bruaht  [S  Cainee'  IL  293.]  the  court 
held,  that  to  entitle  the  plaintiff  to  recover  in  an  action  for  the 
balance  of  an  account  growing  out  of  a  partnership  dealing  or 
transactiott,  there  must  be  evidence  of  an  express  promise  to  pay 
the  balance. 
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Oct  TflCtb,  The  case  of  Wetmore  v.  Bakery  [9  /o/m.  R.  S07.]  was  decided 
on  the  ground  that  there  was  no  such  partnership  between  the 
parties  as  to  obstruct  the  action. 

In  Murray  v.  Bogert  ^  KneeUmdy  [14  John.  R.  318.]  the  plain- 
tiff, and  defendants  and  others  had  been  jointly  concerned  in 
shipments  and  adventures  which  had  all  terminated,  and  been 
closed.  The  supercargo  of  one  of  the  vessels  sued  the  plaintiff 
and  three  others,  for  advances  made  by  him,  and  expenses  incur- 
red on  their  account,  and  recovered  a  judgment  against  them, 
which  they  were  compelled  to  pay,  and  the  plaintiff  then  brought 
a  suit  against  the  defendants  to  recover  the  proportion  due  from 
them  of  what  had  been  paid  by  the  plaintiff.  It  was  objected, 
that  the  demand  grew  out  of  a  partnership  transaction,  and  was 
not  recoverable  in  an  action  at  law ;  and  the  court  held,  that 
there  was  nothing  in  the  case  showing  a  settlement  of  the  co- 
partnership accounts,  and  balance  struck,  and  a  promise  by  the 
defendants  to  pay,  so  as  to  enable  the  plaintiff  to  sustain  the  ac- 
tion. 

In  Hoisted  v.  Wiggins^  [17  John.  Rep.  80.]  the  court  ruled  the 
objection,  that  the  demand  arose  out.  of  partnership  concerns  to 
be  conclusive,  unless  there  had  been  a  liquidatbh  of  the  demand. 
In  this  case  there  has  been  no  liquidation  or  settlement,  nor  any 
account  stated  between  the  parties ;  and  unless  the  ground  is 
tenable,  that  the  joint  interest  in  the  stock  was  severed,  and  the 
share  of  each  party  allotted  and  assigned  to  him  in  severalty,  the 
plaintiff  must  fail  in  his  suit. 

The  features  of  the  case  which  have  the  appearance  of  an  ac- 
tual division  of  the  stock,  are  the  advice  to  the  plaintiff  that  be 
would  be  entitled  to  receive  the  future  dividends  on  29  shares, 
and  the  fact  of  the  separation  of  that  number  of  shares  from  the 
whole  quantity,  and  keeping  them  in  a  distinct  parcel.  But  these 
were  the  acts  of  the  defendant  solely.  He  could  not  sever  the 
jdnt  interest  in  the  68  shares,  so  as  to  vest  a  separate  property 
in  himself  in  the  shares  taken  by  him.  Suppose  the  portion  of  the 
stockreserved  for  himsel  f  had  been  sold  by  him,and  the  price  of  stock 
had  afterwards  fallen,  would  he  not  be  accountable  for  the  plain- 
tiff's share  of  what  was  sold  ?  the  apportionment  could  not  bind 
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the  plaintifl^  and  the  only  purpose  of  the  separation  of  the  99    Oet  T«r^ 
shares  fiom  the  residue,  which  eould  be  useful,  was  the  pre-        '^^ 
eaution  of  always  keeping  that  quantity  ready  for  the  plaintiff,  in     ^ttwaiw 
case  he  should  accede  to  the  proposals  of  the  letter  of  the  S6th  of      FowleR 
June,  1812,  and  come  to  a  settlement  with  the  defendant,  pay  up 
the  balance  due  from  him,  and  take  his  part  of  the  joint  stock. 
But  it  is  said,  thatliy  his  silence  he  acquksced  in  these  proposals^ 
and  must  be  considered  as  acceding  to  the  severance  of  the  stock, 
whereby  the  defendant  became -his  trustee  of  the  29  shares  set 
apart  for  him. 

He  received  that  letter,  and  did  not  answer  it  But  did  he 
thereby  agree  to  the  defendant's  terms  of  settlement  1  Those  teraas 
were,  that  the  plaintiff  should  forthwith  pay  the  balance  doe 
from  him,  and  make  a  final  settlement  of  the  joint  eoneero. 
The  defendant  presses  him  for  payment,  and  invites  him  to  a  set* 
tlement;  but  there  were  acts  yet  to  be  done;  neither  of  which 
was  done,  nor  was  any  step  taken  by  the  plaintiff  few  the  purpose 
of  informing  thedefendant  of  his  intention  to  accede  tothearrange- 
roent,  and  perform  his  part  of  it.  The  allotment  of  the  29  shares 
to  him,  if  such  allotment  can  be  considered  as  made,  was  provi- 
sional, and  to  take  eflect  on  his  compliance  with  the  terms  of  set- 
tlement, and  finally  winding  up  the  concern.  This  he  never  did 
do.  Could  he  then  lie  by,  and  by  his  silence  accept  or  affirm  the 
terms  of  thejarrangements  proposed  by  the  defendant,  which  were 
favourable  to  him,  and  leave  those  unperformed  which  were  inoon- 
venient  or  unfavonmble  to  him  t  could  he  leave  unpaid  the 
balance  he  owed,  and  keepdbof  from  the  final  settleqnent  to  which 
he  waa  pressed,  and  by  which  he  would  entitle  himself  to  the 
shares,  and  yet  insist  on  the  severance  of  the  Aares  as  abadut^ 
and  charge  the  defendant  against  his  will  as  trustee  of  Uuwe 
shares  for  him,  and  impose  on  that  partner  the  doty  of  receiving 
the  dividends,  and  attending  to  the  concerns  which  the  ownership 
of  those  shares  imposed,  without  compensation  t  In  my  judgment 
he  was  bound  to  answer  fully  the  terms  of  that  letter*  or  he  could 
claim  nobenefitfromanypartof  it.  Butwe  may  ascertain  the  effect 
of  his  letter  by  another  test :  Could  the  defendant  have  sued  the 
plaintiff  for  the  balance  stated  in  that  letter  to  be  due  to  him  fitmn 
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Oat  Twa^    the  ^aintiflFI  By  the  contraet  (lie  defendanl  hftd  a  right  to  charge 


^^       JnlcreBt  lyon  big  advaneea^  but  he  could  not^^all  for  payment  of 


Attwmter  the  prindpalt  until  the  joint  operation  was  wound  up,  and  the 
Fowler,  pvofit  and  losB  account  waa  settled  unless  the  joint  interest  was 
severed  and  the  account  settled  and  staled  between  them.  Then, 
if  he  had  sued  for  that  balaace,  would  not  the  answer  have  been, 
that  he  must  first  exhaust  the  joint  f  unds»  and  could  claim  the 
defleiency  and  balance  only  of  his  advances  and  interest,  which 
the  avaib  of  those  funds  fii3ed  to  reimburse  and  satisfy  1  Would 
it  be  any  answer  to  diis  defence,  that  the  defendant,  had  severed 
the  joint  interest  by  his  own  act  and  set  apart  the  plaintiff's  por- 
tion of  st6ck  for  him  1  The  jdaintiff  could  not  be  concluded 
by  that  act,  unless  he  affirmed  it,  and  accepted  the  stock; 
his  silence  could  not  amount  to  an  acceptance  ;  he  was  entitled 
to  stand  upon  his  rights  as  they  were ;  and  leave  the  defendant 
to  wind  up  the  joint  concern,  which  was  under  his  ehaige  lor 
the  joint  benefit  In  taking  that  stand,  he  secured  himself  from 
the  call  ot  the  defendant  for  his  proportion  of  the  advances^  and 
remained  liable  for  the  moiety  of  the  final  balance  only,  if  there 
should  be  any.  I  interpret  his  sOence  to  mean^that  such  was  the 
coarse  he  determitied  to  take,  and  the  result  was,  what  if  well 
advised,  he  knew  it  must  be.  The  defendant  could  not  insist  up- 
on pa3^ent;  the  only  obligation  the  defendant  was  under  to  himt 
reanhed  from  the  contract;  and  by  that  ccmtract  he  was  not  bound 
to  pay  die  advance. 

The  whole  concern  is  now  closed,  and  the  joint  operation  has 
resulted  in  a  gain.  The  moiety  of  this  gain  belongs  to  the  plain- 
tiff But  it  is  the  finiit  of  a  jointer  co-partnership  operation,  and 
an  action  at  law  will  not  lie  i^  the  plaintiff  against  his  former 
partner  for  it   There  must,  therelne,  be  a  judgment  of  non-suit 

Judgment  of  n<m-«M(. 

[Ogden  and  Hoggins,  €tbfM.  far  fif.    P.  A.  Jay,  oMsf.  fir  dtft.] 
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Tbe  Rector,  Chuech  Warmbto  mjkv  Ymnumun  or 


Oct  Tea% 
1818. 


All  Saints  Chgech  m  the  Citt  of  Nbw<-T<nuc  ^wS^ 


versuB 
Geobob  Lotbtt. 

» 

Where ibeira  hu  been  »  body  cxirpot«le4t>Mto form  oaondttaUepCBM  of  4une« 
cUiyiBf  At  kMt  to  be  such,  end  faoldiiig  «nd  etyoji^g  profietty  es  »  ooiponi» 
tioEiy  U  will  be  presumed  that  every  mere  foimal  requisite  to  the  due  creatioD 
of  the  ooiporation  has  been  complied  with. 

Where  a  person  undertakes  to  enter  into  a  eontiact  with*  a  eotponition  in  tluir 

ootportie  namey  and  accepts  an  oiBcial  appointMettt  ante  tfMm,  lie  ttertlif 

admits  them  to.liedvly  constituted  a  body  polllic  andcoipoiate  ondflv^siieh  nuna ; 

and  cannot  afterwards  set  up^  by  way  of  defoifie,  that  no  such  oorpoiatioii  ever 

existedy  but  is  concluded  by  his  admission. 

Where  the  trustees  of  a  religious  incorporation,  bring  a  suifeelbre  ^ffieU,  the  de- 
fendsnt  cannot  object  to  their  ri^t  of  recovery,  upon  the  grovid  that  they  we 
not  trnstaes^  witfaoiit  diowiDg  that  prooeedivgs  have  tasD  iostilatad  agMOil 
them  by  tbe  govenunnnt,  and  earned  on  to  a  jadgmeot  of  smCmv  Being  teas* 
tees  defmeio,  all  their  proceedings  are  vahd,  until  they  are  ousted  by  a  judgi^Bont 
at  the  suit  of  the  people,  and  no  advantage  can  be  taken  of  any  non-Mer  or  saC9» 
naer,  on  the  part  of  the  eoipoi«lion,by  any  defendant  m^any  eolbteral  ietioii. 

Assumpsit  for  monaybad  itnd  rsceivod.  Pl(Ba,[Uie  |[BiidnI 
iflsoey  and  payment,  with  a  notice  of  8et*4>ff. 

This  cause  was  tried  bef<»e  Mr.  JiUtiee  OaUey. 

At  the  trial,  the  plaintiffs  produced  a  certificate  of  incot- 
poratioD,  bearing  date  the  17th  day  of  May,  18S4,  whieh 
recited,  that  in  pufisuanee  of  notice  givte,  the  male  persons  of 
foU  age,  bekmging  to  the  chufoh,  eoopegation  or  sodeiy  in 
the  city  of  New«Yoik,  in  wUoh  di^rine  scsrvice  is  oelebralefl  ac«> 
cording  to  the  rites  of  the  prctestant  opiscopal  cbtiroh,  met  at 
the  house  of  the  Rector,  the  Rev.  WiHiam  A.  ClarioB,  for  tbe 
purpose  of  incorpeiatiiig  Uiemselves  under  the  act  entitled*^ an 
act  to  provide  for  the  incorponilion  of  Religious  Societies,''  ^  and 
tbe  act  to  amend  the  same."  Ttiat  at  said  meeting  Gteorge 
Dominiek  was  called  to  the  chair,  and  (»esided:  that  certain 
persons,  therein  named,*  were  a|^nted  vestrymen,  and  the 
name  by  which  tbesaid  church,  congregation  or  society,  sbould'.be 
jkoown  in  law,  was  agreed  upon  and  fixed.    This  certificate  was 
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Oit  •ftnn,  regularly  subscribed  and  sworn  to,  before  the  first  Judge  of  the 
^^^  CoramoQ  Pleas,  in  the  city  and  county  of  New-Yorit,  and  duly 
recorded  in  the  office  of  the  Register  thereof. 

The  plaintiffs  then.produced  their  book  of  minutes,  and  called 
their  secretary  as  a  witness,  who  testified,  that  by  a  resolution 
passed  by  the  plaintifis  in  April,  1826,  the  defendant  was  appoint- 
ed their  treasurer,  and  acted  as  such,  until  the  spring  of  the  year 
1887 :  that  the  proceeds  of  certain  property  belonging  to  the 
plaintifis  had  passed  into  the  hands  of  the  defendant,  who  had 
acknowledged  to  the  witness,  that  the  balance  of  such  proceeds 
remaining  in  Us  hands  was  $807, 70.  The  witness  further  testi- 
fied, that  on  the  81st  day  of  April,  1887,  Joseph  P.  Perry  was 
appointed  treasurer  in  place  of  the  defendant  The  plaintifis 
then  proved,  that  notice  had  been  given  to  the  defendant  to  de- 
liver over  to  the  new  treasurer  all  the  property  belonging  to  the 
plaitttifi  in  his  hands ;  but  that  he  had  declmed,  upon  the  ground 
that  the  election  of  wardens  and  vestrymen,  who  had  made  the 
new  appointment,  was  illegal  and  void. 

The  plaintiflb  here  rested  their  cause ;  whereupon  the  counsel 
for  the  defendant  moved  for  a  non-suit,  upon  the  ground  that  the 
pkintifi  had  not  shown  themselves  entided  to  maintain  this  ac- 
tion. The  motion  was  overruled  by  the  presiding  judge,  wboee 
opinion  was  excepted  to  by  the  defendant. 

The.counsel  for  the  defendant  then  offered  to  prove,  that  the 
church  in  question  was  originally  established  as  a  fnt  church, 
and  that  its  funds  were  subscribed  with  the  express  understand- 
ing, that  the  establishment  should  forever  remain  as  dLJree  Episcopal 
Church.  That  the  certificate  of  incorporation  was  drawn  by 
the  said  Rector,  who  having  omitted  to  insert  a  clause  stating 
that  said  church  was  to  remain  free,  had  promised,  upcm  ob- 
jections made  by  the  vestry,  that  the  omission  should  be  supplied 
by  a  resolution,  which  was  passed  on  the  10th  of  June,  1884,  and 
stated  that  the  pews  of  said  church,  when  erected,  should  forever 
be  free.  That  for  the  purpose  of  inducing  persons  to  subscribe, 
a  printed  paper,  headed  ^  plan  for  a  Jiree  church,"  bearing  sig- 
natures of  the  bishop  and  other  clergyt  was  circulated ;  ti^ther 
with  another  of  a'  like  kind^  drawn  up  by  the  said  Rector^  that 
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the  original  vestry  were  warmly  in  favour  of  the  plan  <tf  a  free 
church,  and  that  the  said  rector,  although  profesBing  to  entertain 
the  same  eentiments,  was  secretly  actuated  by  the  fraudulent  pur- 
pose oi  appropriating  the  funds  raised,  to  the  different  objeet  of  a 
church  upon  the  ordinary  plan.     That  the  said  rector  fraudu« 
lently  avoided  the  meetings  of  the  vestry,  where  his  presence  was 
indispensable  for  a  period  of  more  than  seven  months :  that  during 
said  period,  while  the  ftinctions  of  the  vestry  were  suspended^ 
the  said  rector  fraudulently  endeavoured  to  qualify  a  number  of 
persons  having  no  interest  in  said  church,  to  become  voters  at 
the  next  election :   that  in  the  month  of  April,  18S7,  the  last- 
mentioned  election  was  held,  at  which  the  said  rector  preaded^ 
and  that  he,  notmthstanding  the  remonstrances  of  those  who 
had  contributed  iheir  funds,  received  the  votes  of  persons  having 
no  interest  in  said  church,  for  wardens  and  a  vestry,  according 
to  a  printed  list,  which  he  had  prepared  and  circulated,  whereby 
he  procured  the  former  wardens  and  vestry  to  be  removed,  al- 
though a  large  majority  of  the  legal  voters  were  in  favour  of 
their  re-election.    That  several  of  the  newly-elected  widens 
and  vestry  had  refused  to  accept  their  appointments,  but  the  re- 
minder, with  said  rector,  claindng   to  be  the  eorpotaikm^  had 
erected  a  new  church,  in  which  the  pews  #ere  not  free,  but  had 
been  sold  to  the  highest  bidder.    That  all  the  property  of  the 
corporation  which  could  be   obtained  by   the    new  wardens 
and  vesby  had  been  used  to  .defray  the  expenses  of  erecting 
said  last-mentioned  diurch,  and  the  funds  now  in  the  hands  of 
the  defendant,  if  recovered,  were  to  be  devoted  to  the  same  ob- 
ject   That  the  whole  of  said  proceedings  were  fraudulent,  illegal 
and  void ;  that  the  defeadant  had  never  been  legally  removed 
from  his  office,  and  that  the  resolution  appointing  his  successor 
was  not  a  resolution  of  the  corporation,  and  that  no  legal 
demand  had  ever  been  made  upon  the  defendant  for  the  money 
in  his  hands  in  behalf  of  \h»  ecfporaHon. 

These  several  matters  weie  ruled^y  the  presiding  judge  to  be 
joadmiaBible  as  a  defence  to  this  action,  and  the  jury  thereupon 
fbmid  a  verdict  for  the  ptaintiffl 
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JUr.  RooaeveU  for  the  defendant^  now  moved  for  a  new  trial, 
and  contended, 

L  That  the  evidence  produced  on  the  part  of  the  plaintiffia 
was  not  sufficient  to  entitle  them  to  a  verdict.  On  the  plea  of 
the  general  issue,  the  plaintiffs  must  prove  themselves  to  be  a 
corporation  to  be  non-suited.  \_Hartford  Bank  «.  Murrelf  1  Wend. 
It.  87.  19  John.  R.  300.  14  John,  R.  416.]  In  this  case,  the  prin- 
cipal, if  not  the  only  proof  produced  by  the  plaintiffs  upon  this 
point,  was  the  certificate  of  incorporation.  This  certificate  hav- 
ing been  filed  and  recorded  under  the  provisions  of  the  act  under 
which  the  plaintifis  exist  as  a  corporation,  if  they  have  any  legal 
existence,  [2  R.  L.  112.]  must  be  conformable  toiu  require- 
ments, or  it  will  not  be  evidence  to  support  the  issue. 

By  this  act  it  is  expressly  provided,  that  at  the  first  meeting 
of  the  vestry,  the  rector,  or  if  there  be  none,  or  he  be  neceeHuHy 
^a6«etU,  then  one  of  the  church  wardens  or  vestrymen,  or  any 
**  other  person  called  to  the  chair,  shall  preside  at  the  first  election." 
And  it  is  also  further  provided,  [5  FoL  L.  34.  a.]  that  he,  "  to- 
gether with  two  other  persons,  shall  make  certificate,"  &.c. 

Now,  from  the  certificate  before  the  court,  it  appears  that  the 
rector  did  not  preside  at  the  first  meeting  of  the  vestry :  but  wkg 
he  did  not,  is  not  shown.  It  does  not  even  appear  that  he  was 
idMent ;  and  from  any  thing  disclosed  by  the  certificate,  he 
nught  have  been  present  at  ihe  meeting,  without  presiding.  If 
he  was  absent,  then  that  certificate  should  have  stated,  that  he 
was  necessarily  so,  and  have  assigned  that  as  a  reason  why  an- 
other person  was  called  to  the  chair.  The  certificate,  so  far 
from  showing  that  the  requirements  of  the  act  have  been  com- 
plied with,  proves  that  they  have  been  neglected :  it  cannot, 
therefore,  be  used  as  any  evidence  to  prove  the  existence  of  the 
phuntiffs  as  a  corporation.  Upon  this  point,  therefore,  the  plam- 
tiflb  are  without  proof,  and  should  have  been  non-suited  at  the 
trial.  llMyd,45\.'] 

II.  The  plaintiffs,  before  they  could  bring  ibis  actioii,  were 
bound  to  make  a  legal  demand.  [Uttea  Bank  v.  Fan  GUmmi,  18 
John.  JR.  486.  9  /.  R.  361.]  In  order  to  do  this,  they  most  shew 
an  authority  to  make  such  demand;  and  whether  they   had 
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or  not,  depends  entirely  upon  the  validity  of  the  election  of  the    Oct   Term. 

1888 

wardens  and  vestry  which  romovcd  the  defendant  and  appoint** ' 

ed  his  successor.  The  evidence  offered  on  the  part  of  the  de- 
fendant, as  to  this  point,  or  some  part  of  it  at  least,  ought  to 
have  been  admitted. 

Tins  evidence  would  certainly  have  established  the  fact,  that 
the  last  election  was  fraudulent  and  illegal.  That  aU  the  objects 
for  which  the  subscriptions  were  first  obtained  were  perverted, 
and  a  church  finally  established  which  was  the  very  opposite 
of  the  one  intended  by  those  who  contributed  their  money.  If 
the  election  was  illegal,  then  the  defendant  has  never  been 
removed  from  office,  no  legal  demand  has  been  made  upon  him, 
and  he  has  a  right  to  retain  the  money  in  his  hands,  as  trustee, 
for  those  who  gave  it,  and  who  wish  him  to  retain  it. 

The  question  in  this  case  is  not  as  to  who  are  the  trustees 
de  factOy  but  who  are  the  trustees  de  jure.  Those  who  claim  the 
money,  must  prove  a  right  to  demand  it ;  and  if  their  official  sta- 
tions have  been  obtained  by  fraud,  they  have  no  legal  existence, 
and  cannot  have  any  legal  or  moral  rights.  In  the  case  of  the 
Peoples.  Rankle.  [8  John.  R.  363.]  (which  was  accmtest  be- 
tweeen  two  sets  of  trustees,)  it  was  expressly  decided,  that  the 
ooiy  question  was,  as  to  who  were  the  legal  parties,  not  who 
were  trustees  de  facto.  A  new  trial  was  granted  on  that  ground, 
and  the  question  finally  settled  in  favour  of  the  old  trustees. 

The  question  of  a  dissolution  by  surrender,  or  by  acts,  which  in 
judgment  of  law  amount  to  a  surrender,  may  be  tried  in  a  dvil 
suit  without  a  ftio  warranto.  And  if  a  corporation  suffers  acts  to 
be  done,  which  destroy  the  end  and  object  for  which  it  was  in- 
stituted, it  is  equivalent  to  a  surrender  of  its  rights.  Slee  v. 
Bloomy  [19  John.  456.]  The  defendant  also  offered  to  prove, 
that  the  persons  by  whose  votes  the  present  vestry  were  elected, 
were  not  qualified  to  vote  at  all ;  and  that  such  votes  were  frau- 
dulently procured  by  the  rector.  This  evidence,  also,  should 
have  been  admitted,  because  these  illegal  votes,  of  themselves, 
avoided  the  election.     [2  Kyd,  7)  B*} 
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JIfr.  Beverly  Rohinscn,  for  the  plaintifist  contended, 
I.  That  the  defendant  had  no  right  to  question  the  legal  ex- 
istenee  of  the  corporation,  having  himself  admitted  that,  by  ac* 
cepting  and  holding  an  office  under  the  plaintifis.  If  the  question 
could  be  gone  into  by  the  defendant,  there  is  enough  before  the 
court,  to  enable  them  to  infer  that  all  the  requirements  of  law 
have  been  complied  with.  After  the  plaintiffs  have  been  exer- 
cising their  rights  as  a  corporation,  for  years ;  after  having  filed 
and  recorded  a  certificate,  to  which  no  objection  wAs  made  by 
any  of  the  parties  in  interest,  it  would  be  a  stretch  of  nicety  to 
say,  that  it  was  the  presumption  of  law,  that  the  provisions  of  the 
act  had  been  violated,  by  the  omission  of  a  fact  in  the  certificate 
which  was  in  no  way  material.  It  is  admitted,  that  if  the  rec- 
tor were  necessarily  absent,  at  the  first  election  of  the  vestry, 
then  another  person  might  preside. 

We  find  by  the  certificate,  that  a  person  other  than  the  rector 
did  preside,  and  the  natural  inference  is,  that  the  rector  was 
necessarily  absent.  But  whether  that  be  so  or  not,  cannot  be 
inquired  into  by  the  defendant,  because  he  has,  by  his  own  acts, 
expressly  admitted  that  the  plaintiffs  are  duly  incorporated.  He 
is  estopped  to  deny  what  he  has  expressly  admitted :  his  own  acts 
are  conclusive  upon  him.  [14  John.  R.  2S8.  1  Phil.  En.  171.] 
IL  The  plaintiffs  had  a  perfect  right  to  make  the  demand, 
because  the  trustees  chosen  in  1827,  became  such  de  foOo^  let 
their  legal  existence  be  what  it  might  The  evidence  offered 
by  the  defendants  was  clearly  inadmissible  in  this  collateral  ac- 
tion, even  if  it  had  been  true.  The  plaintiffs  had  no  objection  to 
join  issue  upon  the  facts  offered  to  be  proved,  if  the  inquiry  could 
have  led  to  any  profitable  result.  But  if  the  defendant  wished 
to  question  the  validity  of  the  election,  he  should  have  done  it 
by  a  proper  course  of  proceeding,  which  would  have  put  that 
matter  directly  in  issue.  It  is  an  established  principle,  that  any 
Muawtr  or  nfm^user^  aiuouuting  even  to  ad  issolution  of  the  corpo- 
ration, cannot  be  set  up  by  way  of  defence  to  an  action  by  such, 
corporation. 

The  defendant  personally  is  not  permitted  to  question  the  va- 
lidity of  the  proceedings  of  those  who  are  trustees  in  fact,  as 
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gKnX  inecumibitw  and  enabamflimait  wovdd  euro*,  ifUio^e  Oet  Ten% 
quesdow  urene  canstantly  to  be  agitated  by  every  peisoB  who 
migiit  chance  to  jeome  in  ooilimn  with  the  eorporolion* 

Theevideuoeb  therefore,  was  rightfiiUy  rejectecL  [6  Caw.R.  t1^ 
TVwfetrio/  Viamm  Soe.  v.  BilU.} 

O^Ki«C  J.  Ttiis  was  an  action  of  assumpsit  for  money  had 
and  receired.  The  defendant  was  treasurer  of  the  church,  and 
as  audi  received  the  proceeds  of  certain  lands  which  belraged 
to  the  chuieh,  and  which  were  sold  during^  the  time  he  acted  as 
treasurer.  In  18t7,  a  new  treasurer  was  appointed,  and  the  de- 
fendant rdtn^  to  pay  over  to  him  the  balance  of  moneys  re« 
mauDJng  in  his  hands.  This  action  was  brought  to  recover  such 
balance. 

The  first  objection  to  the  plaudtiffs*  tight  of  recovery  is,  that 
thecertificato  of  their  incorporation  is  defective,  imd  that  they 
do  not  show  themselves  to  have  been  duly  created  a  body  corw 
potate,  and  entitled  to  sue  as  such. 

By  the  act  authorizing  the  incorporation  of  protestant  episco* 
pal  churches  [8  R.  L.  112.]  it  is  provided,  that  at  the  first 
electi<Mi  of  a  vestry,  the  rector,  or  if  there  be  none,  mrhe  he  m* 
cesiwrily  absent  one  of  the  wardens  or  other  person  shall  preside, 
and  shall  unite  in  the  certificate  to  be  filed  under  the  act  ^the 
C6vtific8te  prodoced  by  the  plaintiflb  it  appears,  that  the  rector  did 
not  preside  at  the  first  electi<m ;  nor  did  it  appear  by  the  cer- 
tificate or  by  any  other  evidence^  that  he  was  necessarily  absent. 
The  defendant  contends,  that  the  requisitions  of  the  act  were  not 
complied  with^  and  that  the  plaintifib  never  became  a  corporate 
body. 

The  certificate  of  incorporation  is  dated  on  the  27th  of  May, 
18S4.  From  that  period  to  the  present,  the  whole  case  shows 
that  there  has  been  a  body  corporate,  defaeto  at  least,  claiming 
to  be  a  church,  and  holding  and  enjoying  property  as  such.  Af« 
ter  such  a  lapse  of  time  I  am  of  opimon  that  it  ought  to  be  pre- 
sumed, that  every  formal  requisite  to  the  due  creation  of  the  cor- 
poration  was  oom(^ed  with.  The  presence  or  absence  of  the 
lector  at  the  first  Section  of  a  vestiy  was  a  very  iinmaterihl  dr« 
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_  hb  abienee  thiJI  be  stated  in  the  certificate,  it  itiU  be  urtended 


^Cl^"     ifnecessa,;  to  give  validity  to  the  incoiponuion. 
^  I  am  of  opinion,  also,  that  the  defendaat  cannot  be  penaitted  to 

allege  that  the  original  incorporatioii  of  the  church  was  invalid, 
or  irregular.  In  the  case  of  the  DiO^en  Cotton  Mamrfaetwry  o. 
lkm$,  [14  Jolms.  SS8.]  the  Supmne  Court  held,  that  vhere 
the  defendant  undertakes  to  enter  into  a  contract  with  the  friaintiff 
in  their  corporate  name,  he  thereby  admits  them  to  be  inly  oonsli- 
tuled  a  body  pdlilic  and  corporate  under  such  name*  In  the  pre- 
sent case  the  defendant  accepted  from  the  plaintiflGB^  acting  as  a 
corporation,  the appointmentof  treasurer ;  he  acted  several  years 
under  such  appointment,  and  obtained  poases&ion  of  the  money 
of  the  plaintiff,  now  in  his  hands,  by  virtue  of  the  ofEicial  station 
fas  held  under  them.  It  would  be  a  volatioa  of  all  common  sense 
and  justice  to  permit  him  now  to  set  up^  that  no  corporation  ever 
eansted.  I  consider  the  defendant  as  c(MBing  faiiiy  within  the 
principle  laid  down  by  the  Supreme  Court  in  the  above-mentioned 
case.  He  has,  in  the  most  formal  manner,  rscognixed  and  ad- 
mitted the  existence  of  the  body  corporate,  and  must  now  be  con- 
cluded by  such  admission. 

IL  The  defendant  contended,  that  the  defence  set  up  by  him 
at  the  time  was  improperly  excluded.  He  offered  to  prove,  in 
substance,  that  the  church  in  questicm  was  originally  established 
as  a  free  church :  that  the  rector  by  various  fraudulent  and  ille- 
gal claims  defeated  that  object,  and  particularly,  that  the  election 
of  the  vescry  in  1887,  (by  which  he  was  removed  from  the  office 
of  treasurer^  and  a  new  one  appointed,)  was  illegal  and  fraudu- 
lent.    The  judge  held  this  defence  to  be  inadmissible. 

In  the  case  of  the  Truaieesof  Vermm  SoeUty  v.  Wis  [  6  Coco- 
eti's  R.  2S.]  the  Supreme  Court  have  expressly  decided,  that 
whm  the  jriiaintiffs  have  acted  as  trustees  of  a  religious  incor- 
poration, and  have  brought  a  suit  colart  officii^  the  defendant  can- 
not siMain  an  objection  to  their  right  of  recovery,  on  the  ground 
that  they  are  not  trustees^  without  showing,  that  proceedings 
have  been  instituted  against  them  by  the  goverment,  and  car- 
ried on  to  a  judgment  of  ouster.    The  doctrine  of  the  case  is. 


TH£  CIT¥  OF  NEW-TOBK.  IfB 

that  being  trustees  de  factOf    all  their  proceedings   are  validy    q^  Tenn^ 
till  they  are  ousted  bj  a  judgment  at  the  suit  of  the  people,  and 
that  no  advantage  can  be  taken  of  any  non-user  or  mU-nser  on 
the  part  of  the  coqioration  by  any  defendant,  in  any  collateral' 
action. 

la  the  present  instance  it  appears^  from  the  proof  in  the 
case,  and  from  that  offered  by  the  defendant  that  the  vestry 
chosen  in  1827  became  trustees  of  the  chnrch  ^de  facto  *^ 
That  they  acted  as  such :  that  they  removed  the  defendant  from 
his  office  as  treasurer,  and  af^inted  a  successor,  and  that  they 
took  possession  of  the  temporalities  of  the  church  claiming  to  be 
the  corporation.  This  suit,  then,  is  clearly  brought  by  them 
eolore  o^icii,  and  the  character  in  which  they  sue  camidt  be 
questioned  on  the  ground  of  any  illegality  in  their  elecdion»  The 
ease  in  the  6th  of  Cowen's  R.  seems  to  be  concIusivQ  on  the  sub* 
jecl. 

It  was  a  part  of  the  defence  oflfered,  that  several  of  the  VeMrir 
elected  in  1827,  refused  to  accept  their  appointnenu  This  oflef 
was  clearly  not  broad  enough,  if  under  many  circusn8la0C€S  the  > 
refusal  by  those  elected  to  met,  could  have  be  ^  takea  advm^ 
tage  of  by  the  defendant.  It  is  elear,  Aat  nothing  abort  of  tb« 
refusal  of  a  nu^orily  to  lake  upon  themselviss  the  charaotet  of 
trustees  could,  in  any  event,  tiave  aflbcted  the  right  of  these 
newly  elected  to  represent  the  corperale  body. 

I  am,  on  the  whole,  dearly  of  opiiiion,  that  the  defence  *oflered 
was  rightly  rejected,  and  that  the  inotaon  for  anew  trial  mnst  be 
denied.  ^ 

MoHmk  to  bH  mride  ffte  mmmimI  imM. 
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John  Leonard  versus  Ezekiel  Manard. 

The  affidavit  of  a  party  to  a  sait,  made  in  the  progreea  of  the  cauM,  for  the  pur- 
poae  of  resiatiiig  a  proceeding  on  the  part  of  his  antagonist,  cannot  be  excluded 
bj  counter  affidavitS|  settingl&rth,  that  the  party  making  the  affidantisan  stte- 
UL  The  competency  of  a  witnessAcannot  be  attacked  in  this  coQaieial  way,  as 
he  has  no  opportunity  for  explanation  or  reply.  But  where  a  party  has  been  in- 
duced to  make  an  application  to  the  Court  by  the  incorrect  declarations  of  the 
opposite  party,  the  Court,  although  they  may  refuse  th^  application,  will  com- 
pel the  party  in  fault  to  pay  the  costs  of  the  application 

This  was  an  application  on  the  part  of  the  defendant  to  com- 
pel the  plaintiff  to  g^ve  security  for  costs,  upon  the  ground,  that  he 
was  a  non-resident  The  plaintifi^  in  reply^  put  in  an  affidavit 
stating  his  residence  to  be  in  the  city  of  New-Tork.  The  defend- 
ant Uien  read  affidavits  to  show  that  the  plaintiff  was  an  atheist, 
and  had  no  belie/  in  a  superintending  Providence,  or  a  state  of 
fatnre  rewards  and  punishments.  Upon  these  affidavits^  the  de- 
fendant insisted,  that  the  plaintiff  was  not  competent  to  testify  or 
make  «n  a^fidmitj  and  that  the  case  was  therefore  to  be  considered 
asif  his  affidavit  were  not  in  the  question. 

FsT  CWiom.  The  competency  of  a  witness  to  testify,  or  of  a 
party  to  make  an  affidavit,  cannot  be  attacked  in  this  collateral 
way.  He  has  no  opportunity  for  reply  or  explanation.  It  may 
be,  that  tiie  plaintiff  can  so  exi^aui  his  views  upon  the  subject  of 
his  belief  as  to  bring  himself  within  the  rules  of  law,  and  his  affi- 
davit cannot  be  excluded  in  this  manner,  nor  he  himself  be  thus 
attacked.    The  motion  must  be  denied. 

The  defendant  then  diewed,  that  he  had  been  led  to  make  the 
application  by  the  plaintiff's  own  dedaratkms,  hehavmg  asserted 
that  his  residence  was  in  the  kingdom  of  Spain,  and  not  in  New- 
York.  The  Court  were  still  of  opinion,  that  the  motion  must  be 
denied,  but  decided  that  the  jriaintiff  should  pay  the  costs  of  the 
application,  as  he  had,  by  his  own  declamtions,  induced  the  de. 
fbidani  to  make  it 

Jlfofion  doMcd;  ha  iks  plaintiff  to  pay  easts. 

[F.B.Ciitthir,sttyk>.«k|fy.    A.Wil|iftns,«lfy.>rDbe«Hfl1 
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John  Wheelwright  versus  John  A.  Moore. 

In  eveiy  action  upon  a  special  agreement,  the  declaration  must  set  forth  a  cniffi- 
cient  consideration;  and  any  material  variance  b  the  proof  of  the  consideration 
will  be  fatal  to  the  plaintiff  ^s  recovery. 

The  plaintiff  declared|  upon  a  special  agreement  of  the  defendant,  to  guaranty  the 
payment  of  certain  promissory  notes  made  by  one  Scovell  in  (avor  of  the  plain- 
tifi^in  consideration  of  a  sale  and  delivery  of  goods  by  him  to  Scovell. 

At  the  trial,  the  plaintiff  introduced  the  special  agreement  in  evidence.  This 
agreement  recited  the  notes  of  Scovell,  which  purported  to  he  for  vakie  reeHved^ 
bat  contained  no  consideration  for  the  tUfendaaVs  promise,  except  such  as  might 
be  vi^fnred  from  the  words  "vo^  receivetP^  used  in  the  notes,  and  no  other  evi- 
dence of  a  consideration  was  oflered.  Upon  demurrer  to  this  evidence,  it  was 
HELD  that  the  proof  did  not  meet  the  declaration  :  but  as  it  was  oompet«nt  for 
the  plaintiff  to  support  the  action  by  parol  proof,  that  the  sale  of  the  goods  and 
defiveiy  of  the  agreement  were  concurrent  acts,  the  court  awarded  a  venire  de 
noM,  to  give  the  plaintiff  an  opportunity  of  proving  all  the  facts  of  his  case. 

This  cause  came  before  the  court  oq  a  demurrer  to  the  plain- 
tiff's evidence. 

The  declaration  contained  two  counts.  The  first  set  forth  that 
the  defendant,  on  the  5th  day  of  December,  1827,  in  considera- 
tion that  the  plaintiff  would  sell  and  deliver  to  oiie  Noah  Scovell 
a  quantity  of  merchandise,  promised  to  guaranty  to  the  plaintiff 
or  his  order,  the  payment  of  three  promissory  notes,  made  by 
Scovell,  in  favour  of  the  plaintiff,  bearing  date  on  the  day  and 
year  aforesaid,  and  payable,  the  first  in  seven,  the  second  in  nine, 
and  the  third  in  twelve  months  after  date. 

This  count  then  alleged  a  sale  and  delivery  of  the  goods  to 
Scovell,  the  taking  of  the  notes  in  payment,  and  concluded  by  an 
averment,  that  the  first  note  havingbeco  me  due,  had  not  been 
paid^  ScaveUf  nor  the  payment  thereof  guarantied  to  the  plain- 
tiff by  the  defendant. 

The  second  count  set  forth  the  guaranty  of  the  first  note  as  in 
the  preceding  count,  and  averred  that  the  note  having  become 
due»  had  not  been  paid  by  the  defendant^  nor  the  payment  thereof 
guarantied  to  the  plaintiff*  by  him,  although  requested,  ftc. 
The  defendant  [deaded^the  general  issue. 
VOL.  X.  26 


Oct  Teim, 

1829. 


Moom. 
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Oct,    Teniii       At  the  trial,  the  plaintiflT  produced  in  evidence  the  last-meo- 
^^^'       tioned  note,  unpaid,  and  an  agreement  in  writing,  executed  by 
Wheelwright  ^^^^  defendant,  in  the  following  words : 

v» 
Moore. 

"  New- York,  Dec.  6th,  1887. 

"  Whereas  Noah  Scovell,  of  the  city  of  New- York,  has  this  day 
"passed  to  John  Wheelwright,  of  the  said  city,  hb  three  promis- 
^*  sory  notes,  of  which  the  following  are  correct  copies,  viz: 

"  New- York,  Dec  5th,  1927. 


<' DoUe.  3,530  87-100 


"  Seven  months  after  date  I  promise  to  pay  to  the  order  of 
"  Mr.  John  Wheelwright  three  thousand  five  hundred  and  thirty 
«  27-100  dollars /or  value  recmed.  N.  Scovell." 

"  New- York,  Dc€.  5th,  1827. 


'<  Dolls.  3530  96-100 


**  Nine  months  after  date  I  promise  to  pay  to  the  order  of 
"  Mr.  John  Wheelwright,  three  thousand  five  hundred  and  thirty 
"  26-100  dollars  for  value  received.  N.  Scovell." 

New- York,  Dec.  6th,  1827. 


"  Dolls.  3,530  27-100 


^'  Twelve  months  after  date  I  promise  to  pay  to  the  order  of 
^*  Mr.  John  Wheelwright,  three  thousand  five  hundred  and  thirty 
**  27-100  dollars,  for  value  received.  N.  Scovell." 

^*  Amounting  together  to  ten  thousand  five  hundred  and  ninety 
^*  80-100  dollars :  now,  in  pursuance  of  the  understanding  and 
^^  agreement  between  the  said  John  Wheelwright  and  the  said 
'<  Noah  Scovell,  I  do  hereby  guaranty  the  just  and  full  payment 
<^  of  the  said  notes  to  the  said  John  Wheelwright,  or  his  order ; 
"  and  should  any  default  of  payment  thereof  be  made  by  the  said 
^*  Scovell,  I  bind  myself  for  ilie  full  amount  of  such  defaults" 

.Ino.  a.  Moore." 


▼. 
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After  the  introduction  of  this  proof,  the  plaintiff  rested  his  cause^  ^^.TS^i 
and  the  defendant  thereupon  demurred  to  the  evidence. 

And  now,  Mr.  J.  Anihon  for  the  defendant,  contended,  that  the 
proof  offered  at  the  trial  was  not  sufficient  to  support  the  action.  ^  ^^ore^ 
It  appeared,  (he  said)  from  the  evidence,  that  the  notes  <rf  Scovell 
were  delivered  to  Wheelwright  before  the  guaranty  was  signed 
by  the  defendant.  This  constituted  a  separate  and  complete 
contract:  between  the  plaintiff  and  Scovell,  before  the  defendant 
had  any  connexion  with  it ;  thereby  making  the  defendant's  im- 
dertaking  decidedly  cottateraL  It  was  a  guaranty  of  a  previously 
subsisting  debt:  the  promise,  therefore,  required  a  distinct  consi- 
deration to  support  it,  and  that^  also,  should  have  been  expressed 
in'the  memorandum.  \_Fell  on  Mtr,  Guar.  p.  1—15,  p.  SO — S5. 
p.  SI.     2  Term  «.  80.] 

The  declaration  sets  forth  a  collateral  undertaking  on  the  part 
of  the  defendant,  and  the  evidence  must  support  the  promise 
stated.  The  agreement,  therefore,  must  be  considered  as  collate- 
ral, or  it  will  not  support  the  declaration;  and  if  collateral,  it  is 
void,  no  consideration  being  expressed  in  the  writing.  [5  Eaei^ 
10.    4  Bam.  ^  Aid.  595.     3  Bmg.  107.     6  Mtme^  86.] 

II.  A  guaranty,  without  a  consideration  expressed  upon  the 
face  o(  ii^  is  considered  good  in  those  cases  only,  where  the  origi- 
nal and  collateral  engagements  are  simultaneous,  and  are  both 
origmal  undertakings.  [8  John.  R.  29.  11  John.  R.  221.  18 
John.  R.  175.  3  John.  R.  210.  4  lb.  281.  5  Mass.  R.  362.] 
In  all  these  cases,  the  declarations  counted  upon  an  ori^al  un- 
dertaking on  the  part  of  the  guarantor,  and  proof  that  the  colla- 
teral engagement  was  simultaneous  with  the  original  undertak- 
ing, was  considered  as  disclosing  a  sufficient  consideration  tosup-t 
port  the  promise.  In  the  present  case,  if  this  be  considered  as  an 
ordinal  undertaking,  then  it  ought  to  have  been  declared  on  as 
suck  ;  but  now,  the  alkgata  and  probata  do  not  comport  with  each 
other,  and  the  demurrer  is  well  taken. 

HI.  The  extent  of  the  interval  of  time  between  the  making  of 
the  origmal  contract  and  the  contract  of  guaranty,  is  of  no  con- 
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Oei.  Term,    sequence,  whether  one  day  or  one  .year,  the  sole  queetion  beinr, 

1898  . 

whether  the  original  contract  was  perfected  between  the  original 


Whedlwright  p^j^j^g^  by  i\^^  delivery  of  the  notes,  before  the  contract  of  guaranty 
Moora.  ^as  signed.'  The  consummation  of  the  first  contract  before  the 
making  of  the  second,  constitutes  the  latter  ipso  facto  a  collateral 
engagement,  which  is  void,  unless  conformed  to  the  statute.  In 
this  case,  the  written' document,  which  forms  the  whole  of  the 
evidence,  speaks  of  the  notes  as  hamng  been  passed  to  the  plain- 
tiff by  Scovell,  showing  thereby  that  the  original  transaction  was 
at  an  end.  It  then  sets  forth  as  a  consideration  for  the  contract 
of  guaranty,  (which  is  written  at  the  foot,  not  of  the  origmal 
notes,  but  of  copies^)  that  it  was  pursuant  to  the  understanding 
and  agreement  between  Wheelwright  and  Scovell,  which  is  no 
legal  consideration  whatever. 

The  contract  of  guaranty  is  therefore  within  the  statute  of 
tends,  and  void. 

lY.  If  the  Court  should  be  of  opinion,  that  the  demurrer  is  wdl 
taken,  then  the  question  arises,  as  to  what  judgment  shall  be  en- 
tered therein. 

A  demurrer  to  evidence  admits  the  competency  of  the  evidence, 
as  well  as  the  verity  of  it,  but  objects  that  it  is  insufficient  to  main- 
tain the  issue.  The  judgment  is  final,  either  for  the  plaintiff  or 
the  defendant ;  and  the  verdict,  which  is  a  conditional  one,  stands 
or  falls  with  the  judgment.     [1  Wash.  Rep.  360.] 

A  ventre  ie  novo  is  only  awarded  where  the  demurrer  is  so  neg- 
ligently framed  that  no  judgment  can  be  given  upon  it  [1  Jbth. 
Prac.  186.  2  Trials  per  Pais,  577.  2  H.  Black.  187.  Jbithm*s 
J{1  Pru  p.  70.  note.] 

JMi*.  WUkeSi  contra,  for  the  plaintiff. 

The  plaintiff  rests  his  case  upon  the  principles  established  by 
the  Supreme  Court  in  the  case  of  Leonard  v.  Vredenbvrgh^ 
[8  John.  R.  29.]  The  only  objection  made  to  the  plaintiff's  right 
of  recovery,  is  founded  upon  the  supposition  that  the  defendant's 
contract  is  a  collateral  one,  and  void  by  the  statute  of  frauds,  for 
not  diBcloeing  a  sufficient  connderation  upon  the  face  of  the 
guaranty.     But  the  inference  to  be  drawn  from  the  evidence,  is 
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not,  that  the  original  transaction  was  perfectly  paesed,  when  the   Oet  Tetm^ 
guaranty  was  executed.    On  the  contrary,  the  fiur  import  of  the 


expressions  used  is,  that  the  guaranty  was  given  in  pursuance  of  ^"^^*'Vit 
a  previous  understanding  of  the  parUes,  that  it  should  mi^e  part  ^  B^om*^ 
of  the  transaction  which  led  to  the  giving  of  the  notes.  The  giv* 
ing  of  the  notes,  and  the  execution  of  the  guaranty,  are  to  be 
considered  as  concurrent  acts,  and  all  part  of  one  transaction. 
Upon  a  demurrer  to  evidence,  any  £&ct  which  the  jury  could  infer 
from  it,  is  admitted  by  the  party  demurring,  and  we  think  that  a 
jury  would  say,  from  this  evidence,  that  the  guaranty  was  con* 
nected  with  the  original  transaction. 

II.  The  guaranty,  then,  being  an  essential  branch  of  the  same 
transaction,  which  caused  the  notes  to  be  given,  it  needed  no  new 
or  distinct  consideration  to  pass  between  the  plaintiff  and  defend* 
ant,  but  was  supported  by  the  same  ccmsideration  which  upheld^ 
the  notes.  The  consideration  of  the  notes  was  the  consideration 
li»r  the  guaranty,  and  being  one  and  the  same  transactionf  the 
same  consideration  was  suflScient  to  supped  both  contracts.  This 
is  the  very  principle  of  Leonard  and  Fredenbwrght  and  it  entirely 
covers  this  case. 

III.  But  even  if  this  were  not  so,  still  ttie  plaintiff  has  shown 
a  sufficient  consideration  upon  the  very  fiU^  of  his  evidence.  The 
notes  purport  to  be  given  for  **  value  received ;"  the  contract  re-' 
cites  the  notes,  and  therefore  admits  ^  value  received,'*  as  a  con- 
sideration for  the  guaranty.  The  case  from  the  6th  of  Johuont 
(29)  supports  this  prind(de  entirely,  and  embraces  the  present 
contract.  The  pleadings  in  this  case  are  not  drawn  in  contno* 
versy ;  for  the  plaintiff  has  declared  according  to  the  facts  of  his 
case.  If  the  prmeipbs  upon  which  he  relies  are  correct  his 
pleadings  must  be  correct  also. 

IV.  But  if  the  phuntiff  be  mistaken  in  this  view  of  the  CTi- 
dence,  the  Court  will  not  conclude  his  rights- by  pronounckig  a 
defiaitive  judgment  upon  the  verdict.  If  he  has  ftuled  to  sostaiii 
his  action,  it  is  because  the  wfaote  merits  of  the  transaction  are  not 
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*QeL  T«t%  diackwed  by  the  proof:  for  it  is  evident,  that  the  whde  case  must 
....___.  turn  upon  the  fact,  whether  the  giving  of  the  notes  and  executing 
wheelwrigbft  ^^  guaranty  were  concurrent  acts.  If  the  plaintiff's  evidence 
^pQ"^  ^  be  defective  in  this  particular,  he  can  explain  it  by  parol  proof 
upon  another  trial. 

In  cases  where  aU  the  proof  is  before  the  Court,  and  it  is  suffi- 
cient to  sustain  a  judgment,  in  such  cases,  upon  a  demurrer  to 
evidence*  the  judgment  is  conclusive,  either  for  the  plaintiff  or 
the  defendant.  But  where  material  facts  are  omitted,  which  can 
be  supplied  upon  a  further  investigation,  there  the  Court,  for  the 
purposes  of  justice,  will  award  a  venire  de  novo.  [Doug,  119. 
2  Hen.  Bla.  187.] 

Oaklet,  J.  This  case  comerbefore  the  Court  on  a  demurrer 
by  the  defendant  to  the  plaintiff's  evidence.  The  declaration 
sets  forth,  that  the  defendant,  in  consideration  that  the  plamtiff, 
at  his  request,  would  sell  to  one  ScoveU  a  quantity  of  goods,  pro- 
mised the  plaintiff  to  guaranty  the  payment  of  certain  notes, 
made  by  the  said  ScoveU  to  him.  The  notes  are  particularly  set 
forth,  and  the  plaintiff  then  avers,  that  he  sold  and  delivered  the 
goods  to  Scovell ;  that  one  of  the  notes  had  become  due,  and  had 
not  been  paid :  and  that  the  defendant  has  refused  to  pay  the 
same,  or  to  guaranty  the  payment  of  it.  The  plea  was  non-as- 
sumpsit. 

On  the  trial,  the  plaintiff  offered  in  evidence,  an  instrument  in 
writing,  signed  by  the  defendant,  dated  Dec.  5th,  1827. 

This  paper,  after  reciting  that  Scovell  had  that  day  passed  to  the 
plaintiff  his  three  promissory  notes,  sets  forth  copies  of  the  same, 
by  which  it  appears  that  they  severally  bore  date  on  the  said  5th 
of  December,  and  were  expressed  to  be  given  for  value  received. 
The  instrument  then  contains  the  following  stipulation:  **  Now, 
**  inpunuance  of  the  understanding  and  agreement  between  the  hM 
"  John  Wheelwright  and  the  said  JVboA  ScoveU^  I  do  hereby  gua- 
*'  ranty  the  just  and  full  payment  of  the  said  notea,  to  the  said 
^  John  Wheelwright,  or  his  order,  and  should  any  default  of 
^  payment  thereof  be  made  by  the  said  ScoveU,  I  bind  myself 
**  for  the  full  amount  of  such  default." 
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The  plaintiff  also  produced  the  first  of  the  sud  notea»  tbowiog   Obl  Timu, 
the  same  to  be  due  and  unpaid.    To  this  evidence,  the  defendant 


demurred,  and  the  question  is,  whether  the  evidence  aopports  the  ^'^T^^ 
cause  pf  action  asset  forth  in  the  declaration. 

The  rule  appears  to  be,  that  upon  a  demurrer  to  evidence,  any 
fact  vriiich  a  jury  could  infer  from  it,  is  admitted.  [Carksidge  v. 
Fanshaw,  Dwg.  119.]  Applying  this  rule  to  the  jHresent  case,  I 
think  it  might  fairly  be  inferred,  from  the^  written  instrument 
given  in  evidence  by  the  plaintiff,  that  the  guaranty  of  the  de« 
fendant  was  a  part  of  the  original  contract,  on  which  the  notes  of 
Scovell  were  made.  The  guaranty  is  stated  to  be  given  inputm* 
anee  of  the  ti^reemerU  i)etween  the  plaintiff  and  Scovell,  and  al* 
though  the  recital  in  the  instrument  speaks  of  .the  notes  ^  Sco- 
vell as  having  been  already  passed  to  the  plaintifi^  this  language  is 
not  inconsistent  with  the  idea  that  the  making  of  the  notes,  and 
the  giving  of  the  guaranty,  were,  in  substance,  a  simultaneous  act^ 
and  both  done  in  pursuance  of  the  same  understanding  or  agree- 
ment. 

If  this  be  the  correct  view  of  tiie  transaction,  it  seems  to  fol- 
low, that  the  promise  of  the  defendant,  in  the  present  case,  was  a 
part  of  the  original  contract  between  the  plaintiff  and  Scovell, 
and  may  be  supported  by  the  same  conaderation.  The  law  upon 
this  subject  was  particularly  considered  by  the  S.  C.  in  Letmmd 
V.  Vrtienburghf  (8  John.  2&.)  The  guarantee  of  the  defendant 
in  that  case  was  very  similar  to  the  present.  It  was  there 
written  on  the  original  note.  That  circumstance  seems  to  me  to 
be  of  no  importance,  any  further  than  it  may  be  evidence  of  the 
fact,  that  it  was  a  simultaneous  &ct  with  the  making  of  the  note. 
It  contained  no  other  consideration  than  that  expressed  in  the 
note,  which  was  for  value  received.  The  plaintiff,  on  the  trial, 
offered  to  show,  by  parol  proof,  what  was  the  origin  of  the  con- 
tract, and  that  the  making  of  the  note,  and  the  giving  of  the 
guaranty,  constituted  one  entire  transaction. 

The  Court,  in  considering  the  case,  say,  that  there  are  three 
classes  of  cases  on  this  subject :  one  of  which  is,  where  **  the 
"  guaranty  is  eollateral,  but  is  made  at  the  same  time  with  tKfe 
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Ofli.  T«ai»    <^  principal  coniract,  aod  is  au  essential  ground  of  the  credit  gi?eit 
^  to  the  prindpal  debtor."    In  such  a  case*  there  need  not  be  any 


^7'"^  other  Gonsideratian,  than  that  moving  between  the  creditor  and 
the  original  debtor ;  and  it  was  expremiij  held,  that  the  considera- 
tion imputed  by  the  words  **  value  received,"  contained  in  the 
note,  afqplied  to  the  guaranty,  the  whole  being  one  entire  con* 
tract.  It  was  also  expressly  held,  that  **  if  there  was  no  consi- 
^  deratioo,  other  than  the  original  transaction,  the  plaintiff  ought 
*^  to  have  been  permitted  to  show  that  fact  by  parol  proof."  And 
it  was  likewise  held,  that  ^^if  there  was  any  doubt  upon  the  lace 
*'  of  the  paper,  whether  the  note  and  the  guaranty  were  concur^ 
*'  rent  acts,  and  one  and  the  same  transaction,  parol  proof  was  ad- 
^  raissiUe  to  show  diat  figu^t." 

The  case  of  Lmuird  v.  VrtdaJburgh  is  a  leading  one  on  the 
snbfect,  and  has  always  given  the  rule,  in  this  state,  for  the  deci- 
sion of  like  cases;  [JSoUay  V.  FrenmaOt  11  /•  2S1.]  and  the  doc-* 
trine  of  it  has  been  considered,  by  the  Supreme  Court  of  the  Uni- 
ted States  [D'Wolf  V.  kaiubattd,  1  Peters^  501.]  as  reasonable, 
and  famded  in  good  sense. 

The  present  case,  as  far  as  it  regards  the  sufiiciency  of  the 
written  memorandum  of  the  agreement,  to  charge  the  defendant, 
fidk,  oAny  judgment,  clearly  within  the  princijde  laid  down  by 
the  Supreme  Court  in  Letmardv.  Vredenburg;  and  if  the  transac- 
tion should  appear,  in  evidence,  to  be  as  set  forth  in  the  declara- 
tion, I  should  think  that  the  defendant  would  be  bound  by  his 
coirtract  'of  guaranty,  though  it  might  be  considered,  that  no 
sufficient  considerati<Ni  was  expressed  in  it ;  and  that  parol  proof 
migbt  be  given,  to  show  the  original  contract  between  the  plmn- 
tiff  and  Bcovell,  and  to  connect  the  contract  of  guaranty  with 
it,  as  constituting  an  entire  agreement. 

It  is  contended,  however,  by  the  defendant,  Uiat  if  the  written 
memorandum,  in  this  case,  is  sufficient  to  charge  the  defendant, 
it  does  not  prove  the  particular  contract  set  forth  in  the  declara- 
tion ;  and  that  the  |daintiff  must  fail  in  this  action  on  the  ground 
of  the  variance. 

The  rule  on  this  subject  is^  that  in  every  action  on  a  special 
agreement,  the  declaration  must  set  forth  a  sufficient  considera- 
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tion  ;  [4  John.  Rep,  283.]  aod  it  is  well  settled,  that  any  material   Oct   Tenti| 
▼ariaace  in  the  proof  of  the  coosideration,  ig  fatal  to  the  plain-     ^}     ' 


tiflPe  recovery.    Every  contract  must  be  proved  as  laid.  TKheeW^t 

In  the  present  case,  the  consideration  alleged,  is  the  sale  and  Moor^. 
delivery  of  goods  by  the  plaintiff  to  Scovell.  There  is  no  proof  of 
any  such  consideration,  unless  it  is  to  be  inferred  from  the  words 
'*  value  received,''  contained  in  the  copies  of  the  notes  set  forth, 
in  the  defendant's  agreement.  I  think  such  an  inference  woidd 
be  altogether  too  loose  and  uncertain.  It  was  competent  for  the 
plaintiff  to  have  sustained  the  declaration  set  up  by  him,  by  pa- 
rol evidence ;  and  not  having  done  so,  he  has  failed  to  support 
his  action  as  laid  in  his  declaration,  and  cannot  recover  on  the 
evidence  as  it  now  stands.  When  there  is  a  demurrer  to  evi- 
dence, which  is  certain,  as  in  the  case  of  documentary  proo^  the 
practice  is  for  the  court  to  give  final  judgment,  as  on  a  special 
verdict ;  but  where  there  is  no  certainty  in  the  statement  of  facts 
pvoved,  the  court  may  award  a  venire  de  nevo.  [1  Aeh.  Prae. 
185,  6.  S  J7.  B.  209.]  In  the  present  instance  it  is  evident, 
that  the  whole  merits  of  the  plaintiff's  case  have  not  been  dis- 
closed ;  and  I  think,  that  it  is  competent  for  us,  in  the  exercise  of 
our  dLscretion,  to  send  the  cause  to  another  trial.  The  purposes 
of  justice  would  not  be  subserved  by  giving  a  peremptory  judg- 
ment on  this  record. 

Venire  de  novo  awarded. 

[H.fcEWilkee,  M'ys  fi^tkejiff.    Edwaid  Antlion,  .^y ^r l&e d^ 
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John  Aldridgg  tfursw  Petek  G.  Stutvebant. 

AUndge  ^ 

fitayreatiit     ^  ^^^^^  jj^,  }„  Ikvoiir  of  a  landlord,  agunst  any  person,  who  so  wrongfully 

and  mAlidouiiy  disturba  his  tenants,  that  they  abandon  his  pramises,  and  the 
Uttdloid  thereby  loses  his  rent. 
Th0  declaiation  in  this  case  set  forth,  that  the  plaintiff  was  possessed  of  the  unex- 
pirad  term  of  a  house,  which  he  demised  to  certain  j)er8on8,  who  entered,  and 
were  in  the  quiet  possession  of  the  same.    That  the  defendant,  knowing^that 
dMy  ti^itMy  held  possession  as  tenants  of  the  the  plaintii^  and  wioogfbUy  and 
maltdouflly  intending  to  injure  him,  "so  disturbed  his  said  teoaattf'  thatOwy 
were  obliged  to  abandon  the  premises :  whereby  the  plaintiff  lost  his  rent,  and 
the  premises  became  injured  for  the  want  of  occupation. 
Upon  demurrer  to  this  declaration  it  was  held,  that  the  plaintiff  wasfentiUed  to 
jodgment 

This  wa^  a  special  action  on  the  case  for  disturbing  the 
plaintiff's  tenants* 

The  declaration  contained  three  counts.    The  first  set  forth, 
that  the  plaintiff  ¥?as  possessed  of  an  unexpired  term  of  a  houee  in 
the  city  of  New-York,  which  he  had  rented  to  certain  tenants  for 
one  year.    That  the  tenants  entered  upon  the  premises,  and  were 
in  the  quiet  possession,  thereof ;  when  the  defendant  well  know- 
ing that  they  rightfully  held  and  enjoyed  the  same  ^  tenants, 
but  contriving  wrongfully  and  maliciously  intending  to  injure 
the  plaindfi^  came  to  the  premises  and  threatmed  the  said  tenants 
and  their  families,  that  he  would  levy  and  seize  their  goods.    By 
means  of  which  wrongful  and  malicious  threats  the  defendant 
coerced  said  tenants  to  remove  fron^  the  premises;   thereby 
caudng  the  plaintiff  to  lose  his  tenants,  and  the  premises  to  re- 
main vacant  and  unproductive  for  the  space  of  eleven  months : 
during  all  which  time  the  plaintiff  lost  the  rents  and  profits  of 
said  house  and  premises. 

The  second  count  set  forth,  the  possession  of  the  term  by  the 
plaintiff  and  the  letting  of  the  premises  to  tenants,  as  in  the  first 
count.  That  the  defendant,  knowing  that  the  premises  were 
rightfully  held  and  enjoyed  by  the  tenants,  but  maliciously  in- 
tending to  injure  the  plaintifi^  threatened  said  tenants,  that  he 
would  levy  and  seize  their  goods,  "  unless  they  would  mot^e  out  of 
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hwue  mul  AjNirf  therefrom/*    By  which  threats  the  defend-*   om.  TMi, 
ant  caused  the  tenants  to  abandon  the  premises,  whereby  the        ^^'^' 
plaintiff  lost  the  rents,  which  he  otherwise  would  have  received     AMridfo 
from  his  said  tenants,  was  unable  to  procure  other  tenants^  and    fitnyvMsiit 
the  premises  **  became  greatiy  dikg^idaUd  by  reason  ofthdrmnUt^ 
mud  sMe/"  kc. 

The  third  count  stated  Uie  possession  and  letting  of  the  premi- 
ses, as  in  the  preceding  counts,  and  that  the  defendant  c<mtri« 
ving  and  wrongfally  intending  to  injure  the  plaintiff,  to  deprive 
him  of  his  tenants,  and  prevent  the  occupation  of  his  house,  **  so 
disturbed  His  smd  Unanis/*  ^  that  by  the  mere  force  of  such  dis- 
turbance, they  were  obliged  by  the  defendant  to  abandon  the 
prenuses.  By  means  of  which  disturbance,  the  plantiff  lodt  his 
tenants,  his  rent,  fcc.  and  the  premises  became  greatly  injured  for 
the  want  of  occupation. 

To  this  declaration,  the  defendant  demurred  generally. 

Mr.  Jay^  for  the  defendant,  and  in  support  of  the  demurrer. 
This  is  an  action  brought  by  a  landlord  against  a  stranger,  for 
disturbing  his  tenant,  and* the  question  is,  whether  it  can  be  eus- 

No  precedent  for  such  a  case  can  be  found  and  it  is  very 
doubtful  whether  the  action  can  be  supported  by  any  principles 
of  law.  To  lay  the  foundation  of  such  an  action,  there  must  be 
**  dmrnmn  et  mjuria/*  and  the  only  ground  upon  which  it  can  be 
sustained  in  the  present  case,  is  the  injury  to  the  plaintiff  arising 
from  the  loss  of  his  tenants. 

Now,  the  tenants  could  not  have  been  hst^  for  the  relation  of 
landloid  and  tenant,  existing  between  them  and  the  plaintifl^ 
oould  not  be  dissolved  by  the  act  of  the  defendant ;  but  they  con- 
tinued to  be  tenants  of  the  plaintifb,  as  much,  after  leaving  the 
premises  as  before.  They  remained  liable  upon  their  agreement 
after  their  departure,  and  the  conduct  of  the  defendant  would 
have  formed  no  defence  to  an  action  brought  against  the  tenants 
by  the  plaintiff  to  recover  the  rent. 

The  only  authority  which  has  any  bearing  upon  this  subject,  is 
in  Rollers  Abridgment,  (p.  108,)  where  it  is  said,  that  <<  if  a  man. 
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1898. 

Aldridge 

V. 

StuyYewnt. 


Oct.  ^enD,  menace  my  tenants,  by  which  they  depart  from  their  tenureB,  an 
action  upon  the  case  Ues.^'  Upon  referring  to  the  Year  Book, 
[9  Hen.  Vilyp.  8.]  it  will  be  found  that  the  tenants  spoken  of  were 
tenants  at  wiU ;  and  the  injury  to  the  plaintiff  consisted,  not  in 
tkrtakmng  the  tenants,  but  in  catinn^  Hum  to  depart fiwn  <Anr  ten- 
ures. But  that  case  cannot  support  the  present,  because  the  ten- 
ants here,  being  tenants  for  years,  cannot  *<  depart  from  their  ten- 
ures :**  they  remain  bound  by  their  contract  with  the  landlord,  and 
he  has  a  perfect  remedy  to  enforce  a  performance  of  the  contract. 

• 
II.  The  rent  from  the  tenants  to  the  plaintiff  could  not  have 

been  lost  by  any  act  of  the  defendant,  because  it  was  not  due  at 
the  time  of  the  disturbance,  and  there  is  no  averment  in  the  de- 
claration, that  the  tenants  were  rendered  unable  to  pay  their  rent* 
Neither  is  there  any  thing  to  show  that  the  plaintiff  coidd  not  have 
enforced  his  rights  by  distress.  The  action  lies  in  favour  of  the 
tenant^  rather  than  the  landlord ;  for  all  the  injury  in  the  case  falls 
upon  the  tenant,  and  the  declaration  alleges,  that  the  wrong  was 
done  to  him. 

If  the  reversion  were  injured  by  the  acts  of  the  defendant,  then 
the  plaintiff  might  sustain  an  action  ;  for  the  wrong,  in  that  case, 
would  be  done  to  the  landlord ;  but  there,  the  injury  comes  merely 
by  remote  consequence,  and  if  the  action  can  be  sustained,  there 
may  be  a  double  satisfaction,  or  a  double  punishment  latber,  for 
the  same  injury.  Extend  the  principle  a  little,  and  the  c(MBe- 
quences  of  sustaining  this  action  will  at  once  be  perceived.  Sup- 
pose a  tenant  puts  his  rent  into  his  pocket,  to  carry  it  to  his  land- 
lord, and  on  his  way  is  met  by  his  enemy,  beaten,  and  so  much  in- 
jured, that  the  landlord  is,  by  that  means,  for  a  long  time  kepi 
out  of  his  money  :  would  an  action  lie  in  favour  of  the  landlord 
against  the  wrong-doer,  to  recover  damages  for  the  remote  injury 
received  by  him,  in  consequence  of  the  immediate  wrong  done  to 
the  tenant  ?  So  in  thi^case,  the  direct  injury  is  done  to  the  ten- 
ant, the  remote  consequences  of  which  may  fall  upon  the  land- 
lord ;  but  there  is  no  rule  of  law  which  can  give  damages  to  the 
landlord  in  an  action  like  the  present: 
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JUr.  Mikek^  eontroy  for  the  plaintiff.  Oct  Ten^ 

It  is  a  principle  of  our  law,  that  for  every  wnmg  done  to  an  in-  . 1.^ 

dividual,  there  are  means  of  redress,  and  for  every  injury  an  ap-     ^^<^^°S« 
propriate  remedy  may  be  found.    If  the  declaration  in  this  case    Btuyvesant 
sets  forth  an  injury  done  to  the  plaintiff  by  the  defendant,  it  follows 
almost  as  a  matter  of  necessary  consequence,  that  the  action  is 
well  founded  in  law. 

The  declaration,  in  each  of  the  counts,  alleges  a  direct  injury 
to  the  plaintifi^  from  the  vnvngful  and  nuUidous  acts  of  the  defend- 
ant It  states,  as  a  matter  of  fact,  that  the  injury  complained  of, 
has  fallen  upon  the  plaintiff,  through  the  malice  of  the  defendant, 
and  the  demurrer  admits,  that  the  fietcts  are^correctly  stated.  It  is 
no  excuse  for  the  defendant,  therefore,  that  the  tenmUs  may  have 
acted  precipitately  or  unwisely  :  it  is  enough,  {or  the  purposes  of 
this  action,  that  the  wrong  has  been  done.  Even  if  the  positions 
assumed  by  the  counsel  for  the  defendant  were  all  of  them  cor- 
rect,  there  is  enough  stated  in  this  declaration  to  bring  the  {dain- 
tiff's  claims  within  those  principles ;  for  it  is  expressly  averred* 
that  in  consequence  of  the  defendant's  unlawful  interference,  the 
tenants  abandoned  the  premises,  which  became  thereby  **  gnaihj 
iXkapiAaitd^  by  reason  of  their  unUnanied  state/*  I^  therefore,  the 
plaintiff  had  received  all  his  rent  from  the  tenants,  his  premises 
were  injured  by  the  wrongful  interference  of  the  defendant ;  and 
it  cannot  be,  that  he  can  admit  that  fact  by  the  pleadings,  and 
also  admit  that  he  has  acted  maliciously,  without  giving  a  cause 
of  action  to  the  plaintiff. 

But  in  this  case,  the  wrong  done  to  the  plaintiff  is  of  a  more 
extensive  character.  It  appears,  as  a  matter  of  fact,  before  the 
court,  in  this  stage  of  the  cause,  that  the  plaintiff  in  consequence 
of  the  wrongful  and  malicious  acts  of  the  defendant,  has  lost  his 
rent.  It  was  not  necessary  to  state  the  want  of  a  distress ;  for  it 
being  admitted  that  the  rent  is  lost,  the  want  of  a  distress  wiB  be 
inferred. 

The  case  then  comes  down  simply  to  this :  the  defendant  ad- 
mits that  he  has,  by  a  wrongful  and  malicious  disturbance,  de« 
prived  the  plaintiff  of  his  tenants,  whereby  his  rent  is  lost,  and  the 
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Oct.  Tarn,   premises  are  greatly  injured.    And  yet,  it  is  said,  that  the  plain- 
*"^'         tiff  is  left  by  the  law,  without  redress  ! 


AiarMge  gy  what  right  can  any  man  maliciously  interfere  between  land* 

St^yvesuit    lord  and  tenant,  to  the  prejudice  of  either  1  If  there  be  a  wrong, 
shall  there  not  be  a  remedy  1 

It  is  no  objection  to  this  action,  that  no  express  precedent  can 
be  found  for  its  suf^rt.  It  is  well  founded  in  principkf  and  can- 
not be  objected  to  in  point  of  form.  It  rests  upon  the  foundation 
which  upholds  this  whole  class  of  cases :  that  for  every  wrong 
there  is  redress,  and  for  every  injury,  an  appropriate  remedy  may 
be  found.  ^  The  injury  here  (if  that  were  an  objecticm)  is  not  by 
remote  consequence.  It  is  immediate  and  direct ;  it  has  fallen 
upon  the  jriaint  iff  through  the  malice  and  wrong  of  the  defendant, 
and  the  law  will  make  him  answerable  for  the  consequences. 
[S  T.  R.  51.  ^Vin.  Jibr,  A.  1.  and  the  cases  there  dUd.  S  Mod.  R. 
58.  JhUnf  v.]^1VkUey  1  Cam.  Dig.  A.  2.  **  Action  on  the  case  for 
tnitfeasimcet*  A.  6.    ^  Malicwusmirfeasancej^  Cro.  Joe*  606.] 

Oaklet,  J.  This  is  a  special  action  on  the  case.  The  first 
count  of  the  declaration  sets  forth,  in  substance,  that  the  plain- 
was  possessed  of  the  unexpired  term  of  a  certain  house,  and 
the  same  for  one  year  to  certain  persons,  who  entered, 
and  were  in  the  quiet  possession  of  the  same  as  the  tenants  of  the 
plaintiff :  that  the  defendant  knowing  that  they  rightfully  so  held 
possession,  as  tenants  of  the  plaintiff,  and  wongfidb/  and  maU- 
cUmsty  intending  to  injure  theplainUff,  came  to  the  premises,  and 
threatened  to  seize  the  goods  of  the  tenants  then  lying  on  the 
premises  :  that  by  means  of  such  wrongfvl  and  maUcums  act  of  the 
defendant,  he  caused  the  tenants  to  remove  from  the  premises^ 
whereby  the  plaintiff  lost  his  tenants ;  the  said  premises  became 
vacant  and  unoccupied  for  a  long  period,  and  the  said  plaintiflr 
lost  the  rents  and  profits  of  the  said  house  during  such  period. 

The  second  count  states  the  letting  of  the  prenaises,  as  in  the 
first ;  and  the  entry  and  quiet  possession  of  the  tenants,  and  the 
knowledge  of  the  defendant  that  they  were  rightfully  in  possea- 
rion,  and  that  the  defendant  lerongfuBy  and  maliaously  intending 
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to  mjiue  tbe  plaintifl^duealcatidito  setae  tfaa  goods  of  the  teBonts    Oet  Tef«s 

liying  on  the  premises^  if  they  did  not  remove  from  the  same  :    ■■ 

by  means  of  which  he  caused  the  tenants  to  abandon  the  posses-      AMndge 

sbn,  and  the  plaintiff  thereby  lost  his  tenants  and  his  rmU^y  wUeh    StyCTsnt, 

ht  wmid  o$kenri8€  have  teemed  Jrom  the  tmcmU :  that  he  was  un*- 

able  to  procure  other  tenants  for  the  premises,  and  that  they  re* 

mained  vacant  and  unoccupied,  and  were  greadif  iUafida$ed  ty 

reaetm  thutef* 

Tbeibird  count  sete  forth  a.  fnalidomedkturbmee  of  the  tenaoits 
by  the  defiendanty  with  the  intent  to  deprive  the  plaintiff  of  his  t»- 
nants,  and  prevent  the  occupation  of  the  premises^  and  then  avers, 
that  by  means  thereof  the  tenants  were  obliged  to  abandon,  and 
did  abandon  the  premises ;  that  the  plaintiff  thereby  lost  his  ton« 
ants  and  Us  rents,  which  he  would  otherwise  have  received,  and 
that  the  said  premises  remained  vacant  for  a  long^  period,  during 
which  they  were  greatly  injured  by  means  of  their  being  so  va*> 
cant. 

To  this  declaiation  there  is  a  graeral  demurrer,  and  the  qoes- 
tioQ  is  whether,  in  either  of  the  said  -counts  a  sufficient  cause  of 
action  is  disclosed. 

It  is  believed  that  this  is  an  action  of  the  first  impression ;  but 
that  is  no  objection  to  maintaining  it,  if  it  appears  to  foil  faiily 
within  established  principles. 

In  Cm».  Dig.  {Hi.  AtHm  an  the  Caee  far  Mirfeasmicei  j9;  6;) 
it  b  laid  down,  that  if  man  threatens  the  tenants  of  another,  lofc^re- 
by  thejf  depart  from  thekr  tenureei  an  action  lies.  On  referring'  to 
1  RoL  Mr.  which  is  cited  in  ComifnSf  and  to  the  Tear  Sook^ 
[9  H.  VIL  p.  &]  it  appears  that  the  tenants  speken  of  were  te* 
nanta  at  «ifl^  who  could  dissolve  their  tenancy,  crdepartfiram  their 
taaarea  at  pleasure. 

In  the  present  case,  the  tenants^  being  tenants  for  years^  could 
not,  in  judgment  of  law,  depart  from  their  tenures,  though  they 
mi^  abandon  the  possession  of  their  premises.  The  averment 
in  the  declaration,  therefore,  that  the  jAatntiff  lost  his  tenants,  does 
not  seem  to  set  forth  such  an  injury  or  damage  asihe  law  can  no- 
tice* The  case,  however,  in  ComyiM  seems  to  establish  the  prin- 
ciple, that  if  a  man,  by  interference  with  the  tenants  of  ano- 
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Oct  T«iiiw    ther,  or  by  diatuibing  or  threatening  them,  causes  damage  to  the 
'^'^        landlord,  an  action  wiU  lie  agcdnst  him. 

InPa«I^  V.  Fr$eman  (3  D.  4*  E.  51.)  it  was  held,  that  a  false 
aiBrmation  made  by  the  defendant  trith  the  bUmt  to  defraud  the 
plamt^y  toherdpy  the  jimnHiff  recekes  damage^  is  the  ground  of  an 
action,  though  the  defendant  is  in  no  way  benefited  by  it,  and 
does  not  act  in  collusion  with  the  person  who  is. 

In  YaUs  V.  Joyce  (11  Johns.  Rep.  p.  136.)  the  second  and  third 
counts  of  the  declamticm  set  forth  in  substance,  that  the  plaintiff 
had  a  judgment  against  A.,  which  was  a  lien  on  a  certain  lot  of 
land ;  that  A.  had  no  other  property  to  satbfy  the  judgment,  and 
was  insolvent ;  and  that  the  plaintiff  caused  the  said  lot  to  be  taken 
in  execution  on  the  judgment  It  was  then  averred,  that  the  de- 
fendant knowing  the  premises,  but  Mending  to  defraud  the  plom- 
tiff  of  the  recovery  of  satisfiicticm  of  the  judgment,  demcdished 
certain  buildings  on  the  lot,  whereby  the  lot  became  of  less  value» 
and  the  plaintiff  lost  the  benefit  of  his  judgment  to  that  amount. 
To  these  counts  in  the  declaration,  there  was  a  general  demurrer: 
but  the  action  was  sustained.  The  court  said,  that  the  declaiation 
showed,  that  the  plaintiff  had  sustained  damage  by  the  act  of  the 
defendant,  which  he  alleged  was  done  firaudulently ,  and  with  the 
intent  to  injure  him.  Trespass,  say  they,  will  not  he,  for  the  plain- 
tiff was  not  in  possesion.  If,  then,  there  is  any  remedy  for  him, 
it  isin  tins  form  of  action;  and  they  go  on  to  lay  down  the  gene- 
ral principle  as  a  sound  one,  that  where  **  the  fraudulent  miscon- 
^'duct  of  a  party  occasions  an  injury  to  the  private  rights  of  aa-^ 
<'  other,  he  shall  be  responsible  in  damages.'' 

In  that  case,  it  will  be  remarked,  that  the  immediate  injury 
done  by  the  defendant,  by  the  destruction  of  the  buildings^  was  to 
the  owner  or  posHSSor  of  the  land,  who  might  clearly  have  had  his 
action  for  the  treq)asB.  fiut  the  court  count  on  the  fraud,  that 
because,  the  defendant  knew  the  plaintiff's  right,  and  the  interest 
he  had  in  the  land  by  virtue  of  his  judgment,  and  intended  anii^ 
jury  to  Aim,  he  should  be  responsible^ 

It  seems  to  me,  that  the  facts  set  forth  in  the  declaration  in  this 
case,  and  particularly  in  the  third  count,  bring  it  fairiy  within  the 
principles  estaUi^ed  in  the  caasfisr  abofv^  alluded  to.    The  |^in^ 
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tiff '8  allegation  substantially  is,  that  the  defendant,  knowing  that    Ost  Tim, 
he  was  the  rightful  possessor  by  his  tenant  of  the  premises  in         ^^*^' 
question,  and  wrangfiiUy  and  maUciausly  intending  to  injure  Mm,  so     Aldridg©. 
disturbed  his  tenants,  that  they  abandoned  the  possession,  where- 
by he  lost  his  rent,  which  he  would  have  received  if  they  had 
continued  in  possession,  and  the  premises  sustained  injury  and  di<* 
lapidatioD,  by  reason  of  being  vacant  and  unoccupied  for  the  re- 
xnaindei  of  the  year.     Here  is  certainly  damage  to  the  plaintiff, 
and  it  is  alleged  to  have  been  caused  by  the  wrongful  and  mali- 
cious act  of  the  defendant,  committed  with  a  full  knowledge  that 
he  was  violating  tlie  plaintiff's  rights,  and  with  the  intent  to  injure 
him.     The  case  seems  in  all  respects  to  come  within  the  general 
principle  laid  down  by  the  court  in  Yates  v.  Joyce. 

It  is  sidd,  however,  that  the  tenant  had  no  right  to  abandon  the 
possession  of  the  premises  on  account  of  the  disturbance  by  Che 
defendant ;  and  that  if  the  plaintiff  had  sustained  the  injury  com- 
plained off  it  is  owing  to  the  wrongful  act  of  the  tenants,  and  the 
plaintiff's  remedy  is  against  them.  It  does  not  follow,  in  my 
judgment,  that  because  the  tenants  had  violated  their  contract 
with  the  plaintiff,  and  are  liable  to  him  for  the  rent,  that  the^de- 
fendant  is  to  be  excused  from  liability.  The  defendant  has 
wrongfully,  and  with  the  intent  to  injure  the  plaintiff,  caused  the 
tenants  to  abandon  the  premises,  and  the  damage,  which  is  the 
gist  of  the  action,  is  charged  directly  to  his  wrongful  act  towards 
the  plaintiff. 

Thus  there  are  in  the  case  danium  et  injuria^  and  where  these  are 
found  united,  they  always  constitute  the  ground  of  an  action.     I 
am  of  Ojnnion,  that  the  plaintiff  is  entitled  to  judgment  on  the 
demurrer. 


Judgment  for  theplamtiff  on  the  demurrer^  with  Ua»t 

to  the  defendant  to  unthdraw  the  same  on  paymeat 

of  costs. 

/ 
[W.  Mulock,  AtFy  jw  the  pfff.    P.  A.  Jay,  JiWy  far  the  <?«/»«.] 
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Oct.  TcnUf 

18S8.  Abeaiiam  Mitchell 


versus 


MitcbdU 

V. 

^^iSSS^^  John  Roulstone  and  Moses  B.  Stickney 


Stiekney. 


On  an  attachment  against  the  Sheriff  for  not  returning  the  defendant's  body,  it 
appeared  that  bail  had  been  pat  in,  and  had  jnstified,  aabea^uently  to  the  rule 
for  the  attachment,  but  no  notice  thereof  had  been  given  to  the  plaiatifi'B  attor- 
ney, although  he  was  present  at  the  justification.  HELD^  that  the  want  of  no- 
tice was  an  irregularity,  and  that  the  costs  incurred  subsequently  to  the  rule 
should  be  paid  by  the  Sheriff 

Tha  certificate  of  the  cleik,  that  the  rule  on  which  the  attachment  iagronnded  has 
been  entered,  must  in  all  cases  accompany  the  afiidaTit  of  notice  of  motion  foi 
an  attachment  against  the  Sherifi^  for  not  returning  the  defendant's  body. 

Judiih  moved  for  an  attachment  ag^ainst  the  sheriff  of  the  city 
and  county  of  New-York,  for  contempt,  in  not  bringing  in  the  de- 
fendants' bodies,  founding  the  motion  upon  an  affidavit  containing 
the  following  statement  of  facts,  viz  : 

The  capias  ad  respondendum  in  this  cause  was  returnable  at  the 
term  of  October,  1828.  Tlie  first  week  in  term  had  elapsed,  and 
no  bail  had  been  put  in  by  the  defendants.  The  plaintiff  then 
ruled  the  sheriff  (on  the  20th  of  October,  1828,)  to  bring  in  the 
defendants'  bodies,  and  served  due  notice  thereof,  according  to  the 
practice  of  the  court.  At  the  expiration  of  the  rule,  the  defend- 
ants perfected  special  bail,  (the  plaintiff's  attorney  amending  ut 
the  jqstification,)  but  gave  no  notice  of  the  filing  of  the  bail  piece, 
Qi'  of  the  bail  having  justified.  The  plaintiff's  attorney  demanded 
of  the  sheriff,  and  of  the  defendants'  attorney,  the  costs  upon  the 
rule,  and  upon  the  subsequent  proceedings. 

Upon  this  state  of  facts,  Judah,  in  behalf  of  the  plaintiff,  contend- 
ed, that,  as  it  was  incumbent  on  the  defendants,  by  the  9th  rule  of 
this  court,  to  perfect  special  bail  during  the  first  week  of  term  after 
the  return  of  mesne  process^  and  as  the  plaintiffs  were  allowed  by 
the  same  rule  to  proceed  against  the  sheriff,  or  upon  the  bail-bond, 
in  default  of  bail  being  put  in  and  perfected  within  the  period 
stated;  and  as  in  this  case  no  bail  was  offered  until  long  after  the 
time  for  putting  in  bail  had  expired,  and  after  the  sheriff  had  been 
ruled  to  retiun  the  defendants'  bodiej^.buil  could  not  now  lie  tender- 
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without  leave  oblained  upon  a  special  applicati<m  to  the  court.   Get.  TemL 
[1  Jtnh^  Pr.  98.]     That  it  was  well  setUed,  that  ou  such  an  ,. 

application,  the  court  would  not  grant  leavo  to  file  bail  for  the  de*  v. 

fendants  without  payment  of  costs.     That  permission  to  put  in  ^^g^???®  ""* 
baQ  at  all  in  this  stage  of  the  cause,  was  only  to  lelieTe  the  she* 
rifl^  and  to  prevent  an  attachment  against  him,  and  this  was 
granted  only  on  pajnment  of  costs.     That  the  entry  of  the  rule 
against  the  sherifi^  is  the  foundation  of  a  new  cause,  to  which  the 
original  action  bears  the  same  relation  that  it  does  to  a  suit  upon 
the  bail  bond.     The  sheriff  cannot  be  excused  from  the  contempt 
committed,  but  by  the  favour  of  the  court.   With  regard  to  justifl- 
cation,  it  signifies  nothing,  where  the  sheriff  has  been  ruled. 
[Uoffiy  4S8.]    In  this  case,  bail  was  put  in  after  the  time  sdlow- 
ed  by  the  rules  of  court,  and  consequently  was  irregular.     That 
even  if  it  were  regular,  no  proper  notice  of  bail  had  been  served, 
the  attendance  of  the  plaintiff 's  attorney  before  the  judge,  at  the 
justification  of  the  bail,  being  no  waiver  of  the  right  of  notice. 
The  service  of  notice  was  material,  since,  without  it  the  plaintiff 
was  deprived  of  the  opportunity  of  examining  the  bail  piece,  or 
of  the  affidavits  of  justification.    That  the  plaintiff  may  proceed 
against  the  sherifi^  even  though  he  has  opposed  the  bail,  or  con- 
sented to  them,  or  has  been  informed  of  their  justifying,     [i  Bos. 
and  Pul.  341.]      That  the  sheriff  is  liable  to  an  attachment, 
notwithstanding  the  bail  have  justified,  provided  the  order  for  their 
allowance  is  not  served  on  the  plaintiff's  attorney.     [4  T.  A. 
493.]    That  justification  is  waived,  if  notice  thereof  be  not 
served.     [2  Bos.  and  Pul.  342.] 

That  the  court  will  interfere  from  uKitives  of  judicial  policy  in 
enforcing  the  riglit  to  bail,  and  even  if  the  motion  for  an  attach- 
ment be  denied,  they  will  certainly  order  the  sheriff  to  pay  the 
eostsofthe  rule  to  bring  in  the  defendants'  bodies,  and  of  the 
subeequent  proceedings,  as  they  are  not  properly  taxable  in  thef 
original  suit  [1  Caw.  R.  214.  1  Bos.  and  Pul.  325.  3  Bos.  and 
Put.  603.     1  Cow.  R.  54.  1  Jlrch.  P.  80.] 

Kkmeif^  eonira,  in  behalf  of  the  defendants,  conteD<ied,  that 
the  attendance  of  the  [^aintiff's  attorney  before  tbc  judge  at  the 
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justification  of  the  bail,  was  a  waiver  of  the  right  to  notice, 
and  that  the  bail  having  justified,  the  motion  ought  to  be  denied. 
[1  Jlrch.  P.  97.     1  Dwa.  P.  198.] 

Per  Curiam.  The  want  of  service  of  notice  of  bail  was  irre- 
gular, and  not  cured  by  the  attendance  of  the  plaintiflTs  attorney  at 
the  justification.  And  with  regard  to  costs,  it  was  the  duty  of 
the  sheriff  to  pay  such  costs  as  wereincuiTed  by  hie  own  neglect 
in  not  bringing  in  the  defendants'  bodies  pursuant  to  the  exigency 
of  the  rule  entered  against  him.  The  costs  which  have  accrued 
subsequent  to  the  entry  of  the  rule  are  taxable  as  against  the 
sheriff,  and  not  in  the  original  suit.  The  motion  for  an  attach- 
ment must  therefore  be  granted,  unless  all  the  costa  which  have 
accrued  subsequent  to  the  entry  of  the  rule  against  the  sheriff  are 
paid  within  four  da}  s.  (a) 


Joel  Wolf  versus   Abraham  R.  Luyster. 


Where,  upon  demurrer  to  the  plamtjff'8  declaration,  the  demurrer  is  overraled,  and 
leave  given  to  the  defendant  to  ansm^er  over  upon  payment  of  oosta,    it  is  ths 
duty  of  his  attorney  to  seek  the  opposite  party  without  delay,  pay  the  costs,  and 
plead  to  iseue. 

Judgment  having  been  rendered  in  favour  of  the  plaintiff  in  this 
cause  upon  demurrer  to  his  declaration,  the  defendant  was  al- 
lowed to  withdraw  the  demurrer,  and  answer  over  upon  payment 
of  costs.  The  defendant  having  neglected  to  do  this,  the  plaintiff 
proceeded  with  his  cause,  and  executed  a  writ  of  inquiry. 

Mr,  J.  JhUhan^  for  the  defendant,  on  an  affidavit  of  merits,  and 
papers  showing,  that  after  the  execution  of  the  writ  of  inquiry, 

(a)  At  the  argument,  the  court  suggested,  that  on  a  motion  for  an  attachment 
U  i?a8  pn>per,  that  the  clerk^s  certificate  of  the  entry  of  the  rules  on  niiich  the  at- 
tachment is  grounded,  should  accompany  the  affidavits  of  service  of  notice  of  the 
notion,  aiid  that  hereafter  such  certificate  would  in  all  cases  be  required.  Tlu« 
Is  now  the  practice  of  the  court 


THE  C/lTir  OF  NEW-rORK.  fgl 


and  before  the  expiration  of  the  rule  for  judgment,  the  defendant  Oot 
offered  to  avail  himself  of  the  benefit 'alWerf  hihi  li^  the  rule  *** 


on  the  demurrer,  and  also  that  his  neglect  in  not  sooner  pleaAog  ^ 

had  arisen  solely  from  the  illness  of  his  attorney,  now  moved  lo 
set  aide  the  writ  of  inquiry  and  proceedings  subaetqiient  thtretA, 
for  irregualarity.  He  contended,  that  the  d^eoAaiU  waseatitied  to 
fifteen  days  after  service  of  the  rule  for  judgment  on  the  demur- 
rer, within  which  to  plead  and  pay  the  costs,  because  no  timef  for 
thispurposewasfixedby  the  court.  '  •    •.  ^ 

Jtfr.  Juiahy  for  the  plaintiff,  insisted,  that  his  proce^ngs  irere 
all  regular,  it  being  the  duty  of  the  defendant^  if  he  wished  i6  a- 
vail  himself  of  the  provis6  in  the  rule  for  judgmetit  on  the  de- 
murrer,to  pay  the  costs,  and  plead  immediately,  viz.  within  tweii- 
ty  four  hours.  [He  cited  2  Cawen^  4S2-5'&9.  n.  b.aho  Sands  t. 
Mc  Lettan,  6  Coweuy  582.  and  n.]  He  alto  Contended,  thai  ir  His 
proceedings  were  regular,  they  could  nOt  be  set  aride,  a  ttilAl  haV- 
ing  been  lost. 


Per  Curiam,  The  plaintiff's  proceedings  were  all  regular,  ac- 
cording  to  the  practice  of  the  Supreme  Court.  Where  a  favour 
is  granted  to  a  party  upon  payment  of  costs,  it^is  his  duty  to  seek 
the  adverse  party  immediatehfy  or  within  24  hours,  pay  the  costs, 
and  then  avail  himself  of  the  benefit  allowedby  the  rule.  In  this 
case,  however,  as  it  appears,  that  the  defendant's  attorney  was 
unable  to  attend  to  his  professional  duties,  by  reason  of  sickness, 
and  there  is  an  aflblavit  of  merits,  the  proceedings  upon  the  writ 
of  inquiry,  and  subsequent  thereto,  must  be  set  aside.  .  The  de- 
fendant, however,  must  pay  all  the  costs  up  to  this  tim^,  upon  the 
presentment  of  the  taxed  bill;  and  until  that  is  done,  th^  ji^dg- 
raent  must  stand.  ... 

/    •  I ■  '    1 1  .  1'.'  •«  J.    •••I  <»*  i;  •' 


«  t       •      K 


[S.  B.  H.  Judah,  ^U'yfn-  the  p^.    H.  Western,  JltPy  for  the  iefi.] 

.Vole. — ^The  court  intimated  that  the  practioe  in  «uch  cases,  hereafler,  would  be, 
that  if  the  taxed  bill  were  not  paid  upon  presentment,  the  party  in  whose  favour  it 
bad  been  taxed  would  be  at  lib^tty  to  proceed.   ' 
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Oil*  Teni^ 

iM^  MIc^iJEli  Taut  vertus  James  A.  Hamilton. 


Ifhere  *  plea  in  abatement  has  been  interposed  on  the  part  of  the  defendant  by 
mistake,  and  under  a  misapprehension  of  facts,  the  court  will,  upon  a  proper 
application,  and  upon  prescribed  terms,  permit  the  plea  to  be  withdiawn,  not- 
iviUMteading  H  has  bean  Tsrified  by  affidavit. 

» 

The  pUdatiff  brought  hU  action  upon  a  certain  agreement  in 
writing  made  with  the  defendant,  and  the  defendant  pleaded,  in 
abatemmty  the  non-joinder  of  C.  H.  Hall  as  a  ca>defendant,  he  be- 
ing a  jcnnt  contractor  with  the  defendant,  and  eqaally  reaponaible 
to  the  plaintiff  upon  the  agreement.  The  plea  was  verified  by 
affidavit ;  but  the  defendant  subsequently  discovered  that  Hall, 
although  in  fact  equally  interested  with  him  in  the  subject  matter 
of  the  contract^  had  never  signed  the  agreement,  nor  did  it  run  in 
hii  name^  although  the  defendant  had  always  supposed  that  it  was 
exeauted  by  hka  ^o ;  and  with  this  iny>ression  he  had  interpos- 
ed the  plea  in  abatement. 

/.  P.  HaU^  for  the  defendant,  upon  an  affidavit  setting  forth 
these  facts,  and  showing  that  the  plea  was  put  in  under  a  clear 
mistake  and  misapprehension  as  to  the  circumstances  of  the  case, 
but  in  good  faith,  now  moved  for  leave  to  withdraw  the  plea. 
[He  cited  Jlrch.  Prac.  124.  7  Tavnt.  R.  278.  {Free.  v.  Hatv- 
kins)  and  t  Strange,  906-960.] 

The  motion  was  opposed  by  Mr.  ffCanner,  on  the  part  of  the 
plaintifll^  who  insisted,  that  as  the  plea  was  verified  by  affidavit,  it 
could  not  be  withdrawn. 

Per  Curiam.  The  plea,  it  appears,  was  put  in  under  a  mistake 
as  to  the  facts  of  the  case,  and  under  such  circumstances  as  to 
make  the  mistake  natural.  The  court  will,  therefore,  permit  the 
plea  to  be  withdrawn,  notwithstanding  it  is  verified  by  affidavit, 
for  that  was  necessary ;  but  it  must  be  upon  terms«  The  defend- 
ant must  pay  the  costs  of  the  motion,  and  such  as  pertain  to  the 
plea,  and  must  plead  an  issuable  plea  without  delay. 

I 

ft 

f  O^Conner,  JUtyfar  ^  pV-    P-  HanUtoo^  AWyfir  the  d^.] 
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VflVUV 

Tb£  New-YoRK  In8ura»cb  CdiiPAKir. 

Where  an  important  witness  is  absent  fnm  the  couitry,  an^  will  not  feton  mM 
seven!  terms  haine  elapsed,  Uns  cotiTt  wfH  pntttflTa  cause  fair  *  ieiBOMiiM>|miwl» 
notwithstanding  the  delay  may  oomprdiend  mora  than  one  term. 

Mr.  O.  HofiMm^for  the  defeddeoiU)  teor^dtopotoff  tlM  Uial 
of  this  cause  for  severtJ  terms.  Re  veadl  hd  aAdatil^  Aiomidg 
that  an  important  witness  for  the  defendants  wm  alMNliM  mm, 
and  was  not  expected  ta  return  Anr  some  months  to  eom^i  bmte 
would  return  before  a  commisoon  could  reaieh  hifii,  or  be  of  fftt^ 
vice. 


a 


Per  Curiam.  The  motion  is  ne  meie  than  teaMnaUe  wlMi*ad* 
dressed  to  this  court,  which  sets  at  sueh  short  iiiierv«l%^t  wiu 
nesses  who  are  absent  have  Bitle  chance  of  return  bdbrv  Iht 
cause  is  brought  to  trial.  In  the  Supreme  Court,  where  die  teraiB 
are  several  montlis  apart,  a  different  practice  may  Well  prevail, 
and  there  it  may  be  sufficient  in  geneiral  to  pat  eff  a  eailie-iliNn 
term  to  term  otily.  But  the  wittiest  in  lhie«a«tte<omi0lllfe  Ex- 
pected to  return,  conMtering  Ae  j^lace  to  wUebhtoiftgim% 
the  time  spedified  in  the  pIs^ntifTs  afiUhnrit^  attd  of  mmttitf 
until  long  sifter  thcneiet  t^rm  of  ihle  eonit.^  A^  that  finite  i^lre&4 
eonaUe,  considering  the  circumstances  of  the  case,  the  motion 
must  be  granted. 

* 

JE.AnikaitjJiW$MpV*    HoffiUM  and  TeUsiMh  4lfyt  >- 4^) 


Ott.tSna» 


tt4  CASES  IN  THK  SUfSRIOR  COURT  OF 

HB]fii,T  W.  Waenbr 

versHs 
Qlivem,  :M.  Lownds,  Sheriff,  &c. 

Id  mh  mctixm  on  the.pgae.agviiwt  |i  Sheiifl^  tor  tum-Zcaiance,  wherem  he  is  acquits 
Uti,  ftwjti  «i$U  oply ■  we  to  be  allowed  to  the  officer,  on  taxing  a  bill  in  hia  fit- 
voor. 

Thw  wte  aD.fiQfei0a  ob  ih^  case  against  the  sheriff  for  a  neglect 
of  Ui.QlEGiil4i^»  MTM'^ecl^ratiaa  contained  twocaunts.  In 
tba-fiwt^rthe.plaiAttfr. dAimed  damages  of  th^  sheriff  for  not  levy. 
iA^joo?  the  pr<^)ertyof  a  defendant  under  certain  executions  issued 
in  |kvwco^,tl)e; pontiff;  in  the  second,  for  not  returning  said 
executions.    Plea,  not  guilty. 

A  verdict  was  taken  for  the  plaintilS^  subject  to  the  opinion  of 
tfaeioMifV  «tt  A  case  jto  be  nuide ;  on  which  case,  judgment  was 
finally. pKuiouneedia  fisivpur  of  the  defendant,  who  noif  claimed 
iMhxMiB.    The  iiuesUon  was  submitted  to  the  court  for  direc- 
tiaii»to  Ae  ialcing  i^ffiCer. . 

uiMr:*i.  ^AMami  te.  the  defcA^^nt,  observed* 

~/Il  Thiituasithiariivasito  adkm.op.theicase  against  the  sberifl^ 
(WUiling; (in;  tkrt^liit^^ neglect iQf.Ws. official. dnty,  it .wa?, within 
tbetapt;>a«l  Uiddfifendan^*  t^rel^Mrf^li^^ntjyUed  to  dpuble  C96t&. 

II.  Any  neglect  on  the  part  of  the  sheriff,  in  the  discharge  of 
his  official  duties,  is  an  act  of  malUfeascmcey  for  which  an  action  on 
the  caae\U^  ^.  a,ud  th^  sherifl^  in  such  actions,  if  acquitted,  is  always 
entitled  to  double  costs.  The  only  protection  which  the  sheriff 
has  against  haraanng  actions  on  the  caii^  is  that  afforded  him  by 
the  statute,  allowing  double  costs,  and  the  act  being  remedial, 
must  receive  a  liberal  interpretaticm,  to  afford  the  security  which 
it  contemplated. 

The  cases  of  Phot  f>.  Osbam,  (2  Cm.  627.)  and  Blanchard  tu 
Brambky  (3  Man,  and  Sel  131.)  were  actions  of  asstm^mtf  and 
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therefore  expressly  excluded  from  the  act.     But  here,  in  an  ac-    Oet   Tami. 
tion  on  the  case,  sounding  in  tort,  the  defendant  is  entitled  to  dou- 
ble  costs.     Mr.  Wctrner,  contray  in  propri(^per9(ma.  ThePteopie 

The  statute  giving  double  costs,  in  certain  cases,  is  pemU^  and  Lownds. 
must  therefore  be  construed  strictly*  \^St<me  t.  JVood^f  6  John 
R.  182.]  And  it  has  been  often  decided,  that  the  statute  does  not 
apply  to  cases  of  mere  non^feasancej  or  neglect  of  duty,  [j^ikms 
V.  BarmotU,  SEast,  9i.  Bkmehardv.  BtambkjS'M.  andS.  131. 
Piatt  V.  Osborne,  2  Cow>  527.]  The  cases  last  cited  were  actions 
on  the  case,  (in  assumpsit^  and  were  founded  solely  on  the  dis- 
tinction between  non-feasance  and  mal-feasance,  in  the'construc- 
tion  of  the  statute. 

The  Court  directed  single  costs  only  tu  be  taxe^  in  favour  of 
the  sheriff,  considering  this  as  a  case  of  non^/ea^ance  merely  on  the 
part  of  the  officer,  and  for  which  the  actipn  was  brought. 

f  Mr.  &Aiitiion,  idtt*!|f /or  l%ed^.    Mr.' H.  Warner^  tii|>ref»ri«f»erfona4 


The  PEOPi.fi 
^        '  versus 
Oliver  M«  -Lownds,  Shbriff  of  the  Citv  xhv  CotmTv 

OF  New-Tork.        ^ 

Ob  an  attachmeot  ag&inst  the  SheriiTfor  not  returning  ajufa,  ruled,  that  the  re- 
cognixancebe  in  double  the  amount  of  the  ^.  fa,  and  that  the  sheriff  dioidd  an- 
swer such  iatenogatonee  as  should  be  reguUriy  exhibited. 

An  attachment  had  been  issued  against  the  sheriff  for  not  re- 
turning a  ji.  fa.  on  which  were  endorsed  directions  to  levy 
$331  ,Vy-  Judah  moved,  that  the  sheriff's  recognizance  to  ap- 
pear de  die  in  dieniy  (until  the  court  should  determine  cpncemitig 
the  matters  objected  against  him,)  be  in  double  the  afhount  o' 
the  ji.  fa.  with  two  sureties,  according  to  the  form  in  the  first  of 
Cowefis  Reports^  [580.  n.  (a.)  See  also  Herring  v.  Tyke,  IJohns* 
Cases,  31.  and  1  Dunlap^s  Prac.  346.] 

Teh:  Court  directed  the  recognizance  aocordingly^andthatthe 

sheriff  should  answer  such  interrogatories  as  should  be  regularlr 

exhibited. 

VOL.  I.  29 


920  CASES  IN  THE  SUPERIOR  COURT  OF 

'  j^^gA^  ^  Israel  C.  La^gdon 

N-YttKlLEaiu-  ver9w 

table  Ins*  Co. 

The  Nbw-York  Equitable  IifscRANCE  Compant. 

TIm  Iwping  of  00  and  epirituons  liqaotB  by  a  grocer  in  hiB  store  for  the  *<  purpoaes 
of  ordinary  retai},"  "  and  in  quantities  not  qniisually  laife,'*  is  not  a  **  ilmiitg" 
of  them,  within  the  meaning  of  that  elause  of  the  polioiea  of  ineunace  againat 
fiie,  commonly  used  in  the  city  of  New-York^  which  prohibits  the  appropriation 
of  the  bmlding  insured,  for  the  purposo  of  **  itming  therein,*^  any  goods  denomi- 
nated hazaidooa  or  extra^haaaidous,  in  the  memorandum  of  special  rates  an- 
nexed to  the  policies.  - 

This  was  an  action  of  assumpsit,  upon  a  policy  of  insurance 
against  fire,  for  five  years,  executed  by  the  defendants  in  favour  of 
the  plaintiff,  to  the  amount  of  $8000,  upon  "  a  three  story  brick 
buil^^ng,  wi&  a  elate  roof,  situated  on  the  comer  oi  Hudsoo  and 
King  streets,^  in  the  city  of  ^ew-York,  as  described  in  a  certain 
reportt  filed  in  the  <^ce  of  the  defendants* 

The  report  here  referred  to  was  a  siuvey  made  by  the  agent  of 
the  defendants,  at  their  request  and  by  their  direction,  wherein 
the  buiUUag  in  question  was  described  as  unfinidied  at  the  date 
of  the  survey ;  but  as  one  which  was  to  be  completed,  with  a  ee2- 
Jor  and  cellar  kitchen  ;  the  j!cs(  story  to  have  me  room  with  a  fire 
place,  ^^  thestore^  entry,  and  stairs." 

This  survey  was  produced  at  the  trial  by  the  defendants^  upon 
the  requisition  of  the  plaintiff,  and  made  part  of  the  evidence  in 
the  cause,  but  the  plaintiff  had  no  knowledge  thereof  at  the  time 
it  was  made  and  filed  in  the  office  of  the  defendants. 

The  policy  (like  other  fire  policies  in  the  city  of  New-York) 
containt^the  following  clause,  to  wit :  ^^  And  it  is  agreed  and  de- 
"  clared  to  be  the  true  intent  and  meaning  of  the  parties  hereto, 
*^  that  in  case  the  above  mentioned  building  shall,  at  any  time  af- 
*^  ter  the  making,  and  during  the  time  this  policy  would  otherwise 
"  continue  in  forde,  be  appropriated,  applied  or  used  to  or  {or  the 
♦*  pmpose  of  carrying  on,  or  exercising  therein,  any  trade,  busi- 
*'  MtHit  or  vocation  denominated  hazardous  or  extra- hazardou5»,  or 
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<<  apecififld  in  t]be  memorandum  of  qpecial  rfttes,  in  tka  propottls^  Oot  Temv 
^  annexed  to  tbie  pdicy,or  fixr  tbe  puipoee  ^  siormg  Iftcrm  any        '^^ 
^^ct  tbearticlesfe  goods,  or  merchiaidise^  in  the  same  proposals  de»     ^^u^^^^i 
<<  nominated  hazardoos,  or  extra4iaaard6u&  or  included  iathe  ^iX^^V^ 
^  memoraadam  of  special  rale%  imless  herein  otherwise  specially 
^  piovided  f<HV  or  hereafter  agreed  by  this  corpomtion  in  writings 
<<  to  be  added  to^  or  endorsed  up<m  the  policy,  then  and  from 
"  thencelbrth,  so  long  as  the  same  shall  be  so  appropriated,  ap- 
<*  plied  or  used,  these  presents  shall  cease,  and  be  of  no  for^e  or 
"eflfect,** 

In  the  propesab  annejml  U>  the  pdicy,  oil  mid$pifUuou8  Uqwtr$ 
are  deseed  among  the  goods  denominated  AA^ordetM ;  but  the 
6iitiaes8  of  agrocer  is  not  included  among  the  hazardopi  or  extra 
hazardous  oecupations ;  while  that  of  a  (oeem  keeper  is  enumera- 
ted amoQg  the  former. 

Tbe  cause  was  tried  before  Mr.  Juiitice  Hoffman. 

At  tlie  trial,  the  jdaintiff  proved  that  the  building  insured  wan 
worth  1^3000,  and  that  it  was  destroyed  by  fire  on  the  morning  of 
the  first  of  November,  1827.  'the  fire  originated  at  some  distance 
from  the  premises  in  question,  in  a  yard  fronting  on  Hamersley- 
slieet,  whence  it  extended  to  a  carpenter's  shop  jn  the  neighbour- 
hood, and  fimn  thence  aloi^p  the~  adjoining  /ences  to  a  wooden 
bnikling  in  Hudson-street,  four  lots  distant  from  the  building  in- 
sured, and  from  thence  along  the  intermediate  buildings  to  the 
house  in  question.  The  witnesses  for  the  plaintiff  also  tesdtified, 
that  the  situati<m  of  the  house,  at  the  intersection  of  two  streets^ 
and  the  iMRMr  te  isMcfc  a  |Mrl  a/ ft  wof  iiitfC,  u^ 
intended  lev  a  ^*  gro<»ry  store"  at  the  Ane  it  i0at  erected. 

The  defendants  pioved,  that  at  the  time  when  the  house  wiui 
consumed,  and  for  some  time  anterior  thereto,  the  9tare  on  the 
first  flocv  of  the  building,  and  the  cellar  under  the  same,  were  oc- 
cupied by  one  Archer,  as  a  *'  fomily  retail  grocery;**  and  that  at 
the  time  of  the  fire,  he  had  on  hand,  in  the  store  and  cellar, 
**  some  molassea,  some  pcrtatoes^  one  eoek  ef  oU^em  hmrrd  ofnmh 
m^caek^  Jamaiea epiritSf  midonepipe  pf  gimJ^  Thedl  was  in 
the  cellar,  and  in  its  original  cask ;  but  firom  the  other  casks,  niore 
or  less  of  the  Uquors  had  been  drawn  out  for  the  use  of  the  store; 


■ 
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Oet.  Tem,    and  all  tiie  liquors  in  the  store  had  been  taken  from  theoe  oaflkg. 
^^^'        These  goods  were  purclMused  and  kept  (or  the  purpose  of  hemg 


Langdoa  eoTd  in  small  quantities  by  retail.  Archer  usttaBy  kept  all  kinds 
K.  York  Emu-  of  Spirituous  liquors,  and  used  the  cellar  for  the  purpose  of  pot- 
ta  e  ns.  Co.  ^j^^  ^  ^^  ^^  y^  goods  therein ;  but  such  only  as  were  intended 

to  be  retailed  in  the  store,  which  was  replenished,  as  occasion  re- 
quired, from  the  stock  in  the  cellar.  At  the  time  of  the  fire,  the 
goods  in  the  stare  were  saved;  but  those  in  the  celbur  were  con- 
sumed. 

The  counsel  for  the  defendants  then  oflfered  to  prove,  that  it  i?, 
and  .ever  has-been,  the  vmform  ctMfom  among  underwriters  on  poli- 
cies against  fire  in  the  city  of  New-York,  in  all  cases  of  insurance 
upon  grocery  stores,  where  it  is  the  intention  of  the  injured  to 
keep  spirituous  liquors  therein,  for  sale  by  retail;  to  state  such  pri- 
vilege, either  by  inserting  it  in  the  body  of  the  policy,  or  by  en- 
dorsement thereon,  or  by  sOkne  other  memorandum  in  writing. 
But  this  testimony  was  excluded  by  the  presiding  judge,  and  the 
counsel  for  the  defendant  excepted  to  his  opinion. 

Upon  this  state  of  facts,  the  counsel  for  the  defendants  con- 
tended, that  the  plaintiff  was  not  entitled  to  recover ;  and  prayed 
that  the  jury  might  be  charged,  that  keepng  a^  **  groeenf  Hwr^  in 
the  said  building,  and  the  keeping  of  oil  and  spirituous  liquors 
therein  for  the  purpose  of  retail,  in  the  manner  herein  before 
mentioned,  was  a  **  storing**  of  the  same,  within  the  meaning  bf 
the  policy,  and  a  violation  of  the  contract  on  the  part  of  the  plain- 
tiffs, Vhich  precluded  a  recovery. 

This  instruction  the  presiding  judge  refused  to  give,  bu^harg- 
ed  the  jury  that  the  plaintiff  was  entitled  to  recover  to  the  extent 
of  the  loss  proved ;  and  the  jury  thereupon  returned  a  verdict  for 
f  2000  in  favour  of  the  plaintiff. 

The  counsel  for  the  defendants  having  objected  to  this  opinion, 
now  moved  for  a  new  trial,  upon  the  ground  of  a  misdirection. 

JIfr.  C  C.  Bng^  for  the  defendants,  made  the  following  points  : 
I.  That  the  keeping  of  spirituous  liquors  and  oil  in  the  ^  store 
and  cellar^  of  thfe  building,  for  the  purposes  of  sale  in  the  man- 
ner stated  in  the  teptimony,  was  a  ^^  storing  therein  within  the 
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intent  and  meaning  of  the  policy ;  aad  that  as  the  bniUing.waB    q^  Term, 
nsed  for  snob  purposed  at  tbe  time  <rf  the  fere,  the  policy  was  ""^^         ^^*^* 


II.  The  testioumy  ae  to  the  iwof  e,  offisred  at  the  trials  waa  ad-  n.  YorkEqm- 
missible,  for  the  puqpose  of  showing  the  real  meankig  ci  the  tann»  ^^  ^  ^^ 
^  etorii^/'  as  used  in  the  pcticy . 

Every  express  stipulation  or  condition  contained  in  tbe.poli0y, 
must  be  strictly  performed^-ivbatever  may  be  the  motive  of  ite  ii^ 
sertiOQ,  or 'whether  material  to  the  risk  or  not.  [1  C&nAf^sMat, 
348.  Pha.  on  In.  124,  125.  Park,  on  In.  ch.  W.  {Lon.  ed.) 
318,  319,  20.  S  Kenes  Com.  235.  md  the  miOuiTitieg  tker^.]  If 
the  warranty  be  not  complied  with,  although  for  the  best  reasons, 
the  policy  has  no  effect.  [Parky  320.  Manh.  34a.  PkU.  127, 128.] 

This  is  the  rule  relative  to  marine  pcdiciesi  and  there  is  no  dif- 
ference in  this  reqpect  between  marine  and  fire  pdicieB. .  [  Awbr 
v.. The  JEiM  In.  Co.  6  Cot».  Rep.  673.  dJkw.  262.  4  Mm. 
R.  SSO;]  The  rate  of  insurance  shows,  that  iio  haaavdons  risk 
was  contemplated,  and  there  is  npthing  in  tbe  policy  itself  wfaioh 
waives  tbe  conditions.  The  survey  says,  that  the  Urst  alory  is  to 
have  one  room  with  a  fire-place,  *^t&e  Btore^  entiy,  aiid'slaii».'' 
This  was  all  the  imttm  evidence  oflfored  at  rhe  trial,  aoMl  it  eanoet 
be  pretended,  that  it  is  ^speeiaOy  prooided  in  wrtldng,^'  by  tUe 
survey,  that  the  building  n^t  be  used  for  the  etoriag  ot  hmz^ 
ardous  articles  therein.  The  term  ^^ston^''  used,  in  the  mnv 
veyj  does  not  imply  a  permitaion  tqaise  the  building  foi' any  pur- 
pose not  warmnted  by  the  policy :  because  the  impUealfam  (if  ad» 
mis^ble  at  all)  must  be  snch  a  necessary  implication-  as  to  amount 
to  a  special  provision  in  writings  To  reach  this,  the  words  muftt, 
ex  Di  tcmitm,  mean.a  store  in  which  hazardous  and  extm«hazard- 
ous  goods  may  be  kept  But  thte  ishy  no  means  u  necessary  im- 
plication arising  from  the  expressions  of  the  survey.'  Ndther  does 
the  situation  of  the  building  at  the  intersection  of  twd  Greets  in- 
dicate, as  a  necessary  consequence,  that  it  was  f  o  be  n§^4  far  a'giro* 
eery.  There  was  no  proof  that  It^Was  to  be  approprkrted'io  this 
purpose,  and  yet  the  court  are  called  upon  to  infer  a  fhct,  and,/rem 
that,  a  privilege^  which  cannot  ^xist  exctpt  by  eiepr^  pemisiMon 
in  writing.    That  oil  and  spirits  were  in  tb^.  biTitAfaig  at  thfe  (line 
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ObuTmr^    ef  the  fivB,  is  fvlly  piovedi  and  the  qiMstioD  i%  wh^^  iheywtm 
''  ^  ftiml.  tliN^  in  such  n»Diier  as  to  violala  the  contiaet,  and  avoid 

t»a«doa      the  policy. 

Sbkl^L^^  in  tbeconmioaaccqKaiieeof  thetenna^  thefceqris^ofgo^ 
IB  a  plaoe  iSivsaie  or  preservatioD,  is  a^loring.  In  this  sense  of 
the  wcNrd,  the  pcdicy  was  undoubiedly^titdated ;  and  if  a  storing  be 
piofedy  then,  by  the  rules  of  oonstructiony  applicable  to  the  ex- 
pmss  stipulations  in  the  policy,  the  court  must  intend  that  it  is  a 
slscingwithiiidie  meaning  of  the  contracty  unless  the  contrary 
claady  appear. 

The  fuifiiy  of  goods  in  the  store,  or  the  mode  <tf  sale,  cannot 
afieet  the  question;  because,  if  the  policy  be  construed  by  this 
rub,  it  may  include  one  gfocer»  and  exclude  another,  which  is 
raanifeslly  inoonect.  The  rules  of  construction  must  be  uniform 
aoi  coos^^tenty  and  if  the  business  of  a  grocer  neeeoBarily  imfli  es 
that  haaardous  goods  may  be  kept  by  him  for  sale  within  the 
building  insuied,  then  the  eaiaU  to  which  that  business  may  be 
caoried  on,  cannot  be  the  criterion  by  whicli  to  establish  the  mean* 
ing  of  the  wdds  used. 

But  if  there  were  a  doubt  upon  this  point,  then  thetestimony  of 
the  wiiaeas  was  admissible,  not  to  prave  the  contract,  but  the  ac» 
csptatkm  of  the  term  ''•lorJRg,'^  among  those  who  aie  most  into- 
rested  in  the  question.  We  are  seeking  after  the  meaning  of  a 
peeoKar  term  used  in  the  policy,  and  if  that  be  doubtftd*  the  man* 
Mr  in  whidi  it  is  reeeived  by«uniform  cu8toaH-4»y  the  tiiag^— 
nsay  be  pioved  by  paid.    [Amw.  v.  Sfagpon^  Arag.  1 1 .]    -^ 

JUr.J.  JkUhM  mdMt.  Skman,  ibr  the  phiotiff. 

There  are  no  adjudif atsd  eases  bearing  upon  the  point  now  be* 
fixe  the  eoort,  and  the  only  way  in  which  the  question  can  be 
soifedy  is  by  a  critical  examination  of  the  policy  itself.  It  is  said, 
fliat  the  eoastruction  to  he  given  to  this  contract  must  be  stria. 
If  by  JfrH  9m  interpretation  is  meant,  derived  fiom  the  words  of 
the  agresnent  kmH  we  adnil^that  the  construction  must  be  strict, 
andwe  daim  thai,  tnm  the  very  t^nfis  of  the  policy,  the  property 
of  the  aasnind  was  ftiDy  preteetsd. 

In  the  irat  plaee^  the  artiehs  usually  kept  in  a  grocery  store, 
X  are  not  to  be  found  among  those  denominated  hazardous  or  extra- 
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cy<  Jkad  were  il not  ibr  the  jwimBpin  the  igre»MMrt  kmM,  llw 
eennedwoidd  have  afffifeci  right  to  keep  a  '^flN^efaaykkii 
m  the  buildiaf  iniureiL  tL2Hilf& 

TUb  prwiaa  is  to  be  divided  ioto  two  parte  s  thtflmthaeieiN^ 
encetothe  twiiiuttobe  canicdop,  and  the  seeoadlatheertiibff 
which  may  be  eU»ed. 

With  ittgard  to  the  fiiH^  the  pkintiff  has  aii'uiidoiihledii^to 
cany  <to  aagr  basibcsB  in  the  btdUhig,  whkh  Is  tiot  jweMUM  by 
tbepoliey.  Now^thebiisinesBofagiocef  kMtjmhJbitadbyAe 
policy,  nor  is  it  dasnd  among  the  *<  tradet^  or  oee«patioiis  dSM- 
nuQatedhaaardomioreactra^hasaideQsbytbspsopBahk  i^theiH 
the  assaied  Ba4y  carry  on  the  hmlm$i  ct  a  gvaeei^  wMioi^  aafy 
objeclion  derived  fiom  the  oonttaot  ilssM;  he  may  larilaubtsdiy 
carry  it  oa  Co  its^/blksl  estMt  Jbay  IraQdiifeiit  evasm of  thepe^ 
Iky,  by  the  st<»in(f  ofan  omwaalqoaatilyef  spiriciioas  UflQlii 
iioi  neoessaiy  for  the  bosmesseaifiad  0D,4nishl|«hapi  be  Artal 
to  the  cootiact.  Bot  here  there  are  oertite  tfadse  and  oempa* 
tiona  (dup  ohaadkrs,  tavern  keepers,  tobaceo  ■naaaflnmnirs> 
lie.)  e»e^edi»y  the  tensa  of  the  eopttact ;  a»d  the  eawiipiimu 
piove  that  the  agreesDent  covers  eveiy  ooeopalioB  oal  empsusdy 
prDhibiled. 

Besides  this,  the  insareins  kaew  f nib  the  irspen  «f  their  satn 

ageot,  that  a  part  of  this  buildinif  was  .t#  bb  oesqpied  as  %  gfoeetyv 
and  they  knew  it  afeo^  from  the  natore  and  situatitMi  ef  the  pasu 

mises  iosured .    There  is  no  surprise  in  the  case,  no  deception,  no 

fraud, ;  and  there  is  no  pretence  that  any  real  k^my  has  fci  Uiftllj 

octnirred  to  the  defendants  from  the  use  to  whkh  this  bnildhig 

was  ai^Nfopriated*    Can  this  defence,  thM,  be  snstaintd  tipta  ttm 

grounds  assumed  by  Ae  defendants  3  and  will  the  assured  be^« 

lowed  to  shield  themselves  from  the  obligations  of  their  contract 

by  a  forced  construction  of  their  own  words? 

.II.  But  what  is  tlie  real  meaning  of  the  words,  and  what  con* 
struction  is  to  be  put  upon  the  term  ^orntg,  as  used  in  the  policy  ? 
In  its  correct  acceptation,  the  w6rd  means,  the  repositing  of  spe- 
cific artides  in  a  warebotlse  for  preservation  and  redelivery  H^ 
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QdL  Vmw    <pM^A  9dA  dism  canbe  m  good  reMno^hy  aay  otherlmeQiiuig 
^**^       d0i9ld  be  atl^ched  to  it»  in  eonsirumg  a  policy  of  inauranee. 


There  b  a  brbaddistiiiclaoii' between  goods  repoiitedoB  $torag€f 
N.  YbikBoo^  and  those  kept  for  the  purpose  of  being  sold  by  retail :  and  the 
EoasooiiDff  the. distinotioD  is  obvious.  If  a  warehouse  used  for  the 
parpoaes  of  tUrirngf  contain  a  large  quantity  of  spirituous  Uquors 
and  oil,  these  very  articles,  if  once  set  on  fire,  would  emue  the 
isuuflegialiea  of  ihe  prennses  insured,  and  every  thing  connected 
wiihibem.  But  the  accidental  burning  of  such  smdl  quantities 
of .  spirituous  liquors  as  are  usually  kept  by  a  grocer,  would  hardly 
poodaoe  ithis  meult,  and  was  never  eoatemplotod  hy  thepmUes.  If 
the  conitructaim  contended  for  by  the  defendants  be  correct,  if  the 
qmmlUj/  of  the  mrtides  prohibited,  and  the  pwrpaaetoit  which  they 
are  kept^lMnre.ttu  bearing  upon  the  meaning  of  the  word,  as  used 
in  the  poliej^  whait  private  dwelling  which  contains  a  cask  of 
bmndy,  eaa  be  considered  assafe  within  the  terms  of  this  agree- 
manil  .  If  the  keeping  of  dpirttuous  liquors  and  oil  in  a  gilxery 
fiw-tlift  purppseAef  *  ordipury  retail,  can  be  crasidered  as  a  «lDrmg 
within  Uio  nnaniogof  the  policy,  the  same  meaning  must  be  ex- 
teaded  lo  Ae  Ivifiiiy  of  the  same  articles  in  a  private  dwelling  for 
the  puipeses  oi  ordinary  consumption.  Such  a  construction  of 
the  contract  never  entered  into  the  contemplation  of  the  par« 
ties,  is  not  wanafted  by  a  fair  interpietatim  of  the  words  used, 
and.  would  work  j^ieoial  injustice  lk>  those  who  have  paid  their 
money. upon  the  faiths  the  inden^nity  held  out  by  the  contract 

M^  DmM  B.  Qgien,  in  reply. 

We.abaiidon  the  second  point  presented  for  argument  on  the 
part  <tf  the  defendants,  believing  that  the  court  wilt,  in  all  proba* 
biUty,  be  against,  us  as  to  that.  But  upon  the  first  point,  we  confi- 
dently  rely.  If  the  insurers  are  protected  by  the  laws  of  the  land, 
they  are  to  be  considered  as  justly  protected ;  and  no  argument 
dmwn  from  the  adventitious  circumstances  of  any  particulax 
case,  can  weigh  with  the  court  in  expoundiog  the  terms  of  a  writ- 
ten agreement., 

The  defendants  are  not  bound  beyond  their  own  express  con* 
Oract,  as  contained  in  tlie  policy ;  and  the  whole  question  in  the 
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case  is  confined  to  tbe  construction  to  be  put  upon  the  word    Oet.  T«nB| 
"  sUnringy^  as  used  by  the  parties.     What  are  the  facts  of  the"        ^^^' 


case  ?    Tbe  plaintiff  has  effected  insurance  upon  a  ^^  three  story      ^^^^9^ 

V. 

brick  bmldiM/*  situated  at  the  intersection  of  two  certain  streets*  N.  YoriLEqni- 

.  table  Int.  Co. 

He  appropriates  a  part  of  the  building  insured  as  a  grocery  store. 
In  the  cellar  of  this  butkling  he  deposits  a  quantity  of  spirituous 
liquors  and  oil,  and  carries  them  from  their  place  of  deposit  into 
his  store  for  sale.  Is  not  this  '^  using  or  appropriating^  the  build-* 
ing  insured  ^  for  the  purpose  of  staring  therein  articles  denomi- 
nated hazardous  in  the  proposals,'*  attached  to  the  policy  1  The 
goods  are  9tored  in  the  cellar,  and  carried  from  thence  to  the  shop^ 
from  time  to  time,  for  the  purposes  of  sale,  as  occasion  may  re- 
quire. This  is  an  obvious  violation  of  the  very  words  of  the  con* 
tract,  and  the  court  cannot  restrict  the  meaning  of  the  terms  by 
any  inquiries  as  to  the  quantity  of  goods  thus  stored  in  eadi  par- 
ticular case.  The  construction  to  be  given  to  the  words  is  matter 
of  law,  and  that  construction  must  be  uniform  and  consistent,  else 
the  meaning  of  the  terms  used  may  vary  with  different  cases,  and 
be  wholly  uncertain  and  indefinite.  If  the  construction  depends 
upon  the  qwmUUg  of  goods  repo^ited,  or  tbe  pwrpons  for  which  they 
are  kept,  then  what  is  the  quantity,  and  what  are  the  pur- 
poses,, which  may  »mouDt  to  a  storing  within  the  meaning  of  the 
policy  1  By  the  rule  contended  for,  the  present  plaintiff  may  re- 
cover, wMe  another  grocer,  more  extensively  engaged  in  the  busi- 
ness of  his  vocation,  may  be  totally  unprotected.  Such  an  inter- 
pretation of  the  word  is  altogether  too  loose  and  vague  to  be  adopt-r 
ed  by  any  court  in  fixing  a  legal  meaning  upon  the  terms  of  a 
written  contract.  But  it  is  said,  that  the  construction  contended 
for  by  the  defendants  may  vitiate  a  policy  ypon  the  residence  of  a 
private  individual.  If  this  were  to  be  the  consequence,  it  cannot 
vary  the  matter ;  for  no  private  individual  has  a  right  to  increase 
the  risk  of  the  underwriter,  by  storing  spirituous  liquors  in  his 
dwelling  house.  >  But  there  is  an  obvious  distinction  between  the 
rase  of  a  grocer  and  that  of  a  private  individuaU  The  former 
keeps  his  goods  for  the  purposes  of  sale,  whereby  the  risk  is  greatly 
enhanced,  while  the  latter  keeps  a  mere  private  stock  for  his  own 

use. 
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0^  Temiy       We  wtt  told  however,  that  the  defendants  knew  that  a  part  of 

*        this  building  was  to  be  used  as-  a  grocery,  at  the  time  they  made 

▼T'^^  ^^^  insurance.  There  is  no^proof  of  this.  But  if  the  fact  were 
SiT'^l^f^'  80>  does  it  follow,  because  a  building  is  to  be  used  as  a  grocery, 
that  sfrirituous  Uquors  are  to  he  stored  therein  by  the  permisaiH)  of 
ibid  underwriters  1  They  may  perhaps  allow  the  grocer  to  keep 
0oeh  articles  as  enhance  not  the  risk ;  but  they  give  him  no  per^ 
mission  to  keep  hazardous  articles  by  reason  of  his  occupation. 
But  there  is  no  authority  giyen,  by  any  express  words,  for  the 
luipmg  of  a  grocery  even :  the  power  is  derived  from  implication, 
and  you  cannot,  by  hnplication,  extend  the  obligation  of  the  in- 
surers beyond  the  terms  of  tlieir  agreement.  This  wouM  be  un- 
just, as  well  as  illegal,  for  they  may  be  compelled  by  this  means 
to  assume  a  risk  they  never  contemplated,  without  any  adequate 
premium. 

Oaklet,  J.,  after  stating  the  facts  of  the  case. 

The  prmcipal  question  arising  on  the  bill  of  exceptioas  taken 
at  the  trial,  is,  whether  the  above  state  of  facts  suspended  the  po- 
licy, so  that  it  did  not  cover  the  buUding  at  tiie  time  of  the  fire, 
by  virtue  of  the  clause  contained  in  it,  which  provides,  in  case  the 
buflding  insured  shonU  at  any  time,  during  the  continuance  of 
the  policy,  be  used  for  the  purpose  of  carrying  on  any  trade,  busi- 
Be«i,  or  vocation  denominated  hazardous  or  extra-haaardous,  as 
specified  in  the  memorandum  of  special  rates  in  the  proposals  an- 
neaced  to  the  policy,  '^  or  for  the  purpose  of  atoring  therein  any  of 
**  the  articles,  goods,  or  mercliandise,  in  the  same  proposals  deno- 
**  minaled  hazardous  or  extra-hazardous,  unless  specially  proFid- 
«  ed  for  in  the  policy,  or  subsequently  agreed  to  by  the  defendants 
*<  in  writing ;  that  then,  so  long  as  the  same  building  should  be 
^  80  appropriated^  applied^  or  used,  the  said  policy  should  cease, 
^  and  be  of  no  force  or  effect"  In  the  proposals  annexed  to  the 
policy^  oil  and  spUikunu  Uqtiors  are  denominated  hazardous  ar- 
ticles. 

It  is  oontended,  on  the  pai*t  of  the  plainti&,  1st.  That  the  build- 
ing being  used  as  a  *«  store^**  and  the  business  of  keeping  a  gro- 
cery store  not  being  denominated  hazardous,  aud  therefore  not  pro* 
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hibkcd  by  the  policy,  the  plaintiff  had  a  right  U>  carry  <m  that   Oot  T«n», 
buBioeae^  and  to  keep  all  such  articles  as  are  uaually  k^  in 


such  tf  tores.  Lwigdoa 

3.  That  if  not,  the  keeping  of  the  liquon.and  the  oil,  under  j||[)^^|^Jf^ 
the  citcnmatances^  was  iK>t  k  st&rmgf  within  the'toieaning  of  thn 
contract. 

Where  the  insurance  is  general  on  the  building,  or  wkere  a 
Hart  in  general  terms  is  insured,  the  true  construction  of  the  pi^ 
licy  undoubtedly  is,  that  all  kinds  of  business  may  be  carried  on, 
and  all  kinds  of  goods  or  merchandise  kept  in  the  building,  except 
such  as  are  expressly  prohibited.  Any  other  construction  woold 
render  all  the  restrictions  in  the  policy  inoperative  and  void.  Some 
ef&cacy  must  unquestionably  be  given  to  the  clause  which  prohi- 
bits the  storing  of  hazardous  articles,  without  the  written  consent 
of  the  defendants.  If  the  right  of  storing  such  articles  followed 
as  appurtenant  to  the  general  business  of  a  grocer,  it  would  equally 
follow  as  appurtenant  to  that  of  a  coiilmission  merchant.  His 
business,  as  such,  would  not  be  prohibited  by  a  policy  like  the  pre- 
sent ;  and  yet  it  might  consist  entirely  in  storing  the  hazardowi 
or  extra-hazardous  articles  enumerated  in  the  policy. 

Thus  it  will  be  seen,  that  upon  the  construction  contended  for 
by  the  plaintiff,  a  case  can  scarcely  be  imagined  in  which  the  pro- 
hibition in  the  policy,  against  the  storing  of  such  articles,  could  be 
applied.  The  true  meaning  of  the  contract  seems  to  me  to  be 
very  clear  and  simple.  The  plaintiff  is  authorized  to  keep  any 
store  in  ihe  building  insured,  provided  in  doing  so  he  does  not  use 
any  part  of  it  for  the  purpose  of  storing  certain  articles  of  mer- 
chandise, which  are  denominated  hazardous  or  extra-hazardous  in 
the  policy  itself. 

The  only  question  then  is,  whether  the  keeping  of  the  casks 
of  oil  and  spirituous  Uquors  in  the  cellar  of  the  building,  in  the 
manner  in  which  they  were  kept,  is  a  violation  of  the  prohibition 
in  the  policy. 

In  the  present  case  it  appears,  that  the  oil  and  liquors  in  ques- 
tion were  purchased  by  the  grocer,  and  deposited  in  his  cellar. 
The  cask  of  oil  was  unbrdcen,  but  the  casks  of  liquors  were  partly 
drawn  out.    These  casks  were  deposited  in  the  cellar  for  the  pur- 
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Od  TeniH    pose  of  replenishing  hie  store  from  time  to  time,  ae  occasion  might 

^^^'        require.     They  constituted  then  a  part  of  his  ordinary  stock  in 

Langdon    •  ^^^^  ^  ^  ^^(^11  grocer,  and  I  am  of  opinion,  that  the  keeping  of 

N.YoikEqm-  them  uiider  the  circumstances,  and  for  the  purposes  of  ordinary 

to  e  ns.    o.  ^^^.j^  ^^^  ^^^  j^  universal  quantities,  is  not  n  stormg  of  them, 

within  the  meaning  of  the  clause  in  the  policy  under  consideration. 

It  is  difficult,  perhaps,  to  affix  any  precise  meaning  to  the  word 

storing,  as  used  in  the  policy.  Its  import  is  in  a  degree  vagoe  and 

uncertain.     Without  undertaking  here  to  define  it,  it  is  sufficient 

to  say,  that  it  does  not,  in  ray  judgment,  reach  a  case  like  tlie 

present* 

Judgmmtfar  the  plamHffs. 

[E.  Anlhon,  .Iffy /or  plff.    C.  C.  King,  ^WyM  defta.] 


•Vole. — One  of  Die  principal  points  of  defence  relied  upon  by  the  underwriters, 
at  the  outset  of  this  cause,  rested  on  the  ground,  that  the  plamtifi*  had  materially 
increased  the  risk,  after  effecting  the  insurance,  by  dividing  off  80  feet  of  the  rear  of 
the  lot  upon  which  the  building  stood,  at  the  distance  of  75  feet  from  the  house, 
and  erecting  thereon  a  earpentef's  shop.  This  pomt  was  presented  to  the  court  at 
the  trialj  and  insisted  on  an  a  substantial  ground  of  defence :  but  the  judge  charged 
the  jury,  that  if  they  considered  the  risk  to  be  enhanced  by  the  erection  of  the  car- 
penter's shop,  thoy  would  find  a  verdict  for  the  defendants.  The  jury  found,  how- 
ever, that  the  risk  was  noi  thereby  increased,  and  the  defendants,  therefore,  did  not 
make  this  a  point  o£  defence  upon  the  argument  at  bar. 

The  defendants  also  offered  to  prove  by  parol,  that  it  is  the  custom  among  un- 
derwriters, whenever  they  insure  a  grocei'yj  to  exact  a  higher  premium  than  for  an 
ordinary  building.  But  upon  the  question  being  objccuy]  to,  it  was  withdrawn  ; 
the  presiding  judge  intimated,  however,  that  the  inquiry  was  improper. 

The  counsel  for  the  plaintiff  ^  the  course  of  the  trial,  upon  the  ezamiaatioii  of 
the  surveyor  of  the  defendants,  asked  him,  "  whether  the  plaintiff  did  not  inibnn 
him,  at  the  time  the  survey  was  made,  that  the  store  in  the  building  was  intended 
for  a  grocery  7"  This  question  being  objected  to  was  overruled  by  the  judge,  and 
an  exception  taken  to  his  opinion  by  the  counsel  for  the  plaintiff  But  this  excep- 
tion was  not  afterwards  brought  forward,  or  in  any  way  agitated  upon  the  argu- 
ment before  the  whole  court. 

This  cause  traa  subsequently  carried  into  the  Supreme  Court  bv  writ  of  enor, 
where  the  judgment  of  this  court  was  aflirmed. 


THE  CITY  OP  NBW.YORK.  987 


Peter  Balliivgall  versus  James  Burnie. 

Where  a  dafcn^lant,  in  ao  action  of  assault  and  batieiy,  has  been  held  to  bail  with* 
out  affidavit,  and  without  an  order  of  a  judge  ftor  that  {NnpoeSy  to  an  aaount 
ooeeding  #500,  the  court  upon  appUcation  will  order  the  bail  to  be  reduced  to 
that  sum. 

The  defendant  was  arrested  and  held  to  bail  in  tlie  sum  of 
110,000,  in  an  action  of  assault  and  battery,  without  any  order 
for  that  purpose,  and  without  any  affidavit  on  the  part  of  the 
plaintiff  upon  which  such  order  could  be  granted. 

Mr.  E.  FFtifeM,on  the  part  of  the  defendant, nowmoved,  that  the 
bail-bond  should  be  set  aside  and  cancelled,  or  that  the  bail  should 
be  reduced  to  j^500,  the  amount  fixed  by  the  niles  of  the  court  in 
ordinary  arrests  of  the  kind.  He  said,  that  in  cases  where  there 
was  no  affidavit,  or  where  the  affidavit  was  defective,  or  not  duly 
filed,  or  where  the  sum  sworn  to  is  not  endorsed  on  the  writ,  the 
court  would  discharge  the  defendant  on  common  baiL  [TiiJPa 
Proc.  165.] 

Mr.  Hugh  Maxwelly  contra  insisted,  that  the  affidavit  to  hold  to 
bail  might  now  be  made,  and  all  irreg^arities  of  proceeding  cured 
by  a  subsequent  compliance  with  the  rules  of  the  court  He 
proposed  to  file  such  an  afiUavit,  and  to  show  the  court  that  this 
was  a  proper  case  for  heavy  bail,  and  for  the  exercise  of  its  dis- 
cretion. The  ordinary  sum  of  $500  would  leave  the  plaintiff  al- 
most without  a  remedy,  and  if  the  irregularities  of  the  first  step 
could  not  be  cured,  serious  injury  would  result  to  the  phuntiff. 

Mr.  WiiktSy  in  reply,  contended,  that  the  proceedings  were  (op- 
pressive in  themselves,  and  a  contempt  of  court  That  the  affi- 
davit to  hold  to  boil  would  npw  come  too  late,  ^  al  all,  evrata, 
would  only  justify  the  holding  to  bail  in  the  ordinary  sum  of  $500. 
[Bwnimg  9.  Brwmj  lijohn.  R,  425.] 


Oct.  Term, 
1SS8. 

lUIIWg>11 
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Oct  Tern,       The  CocRT,  on  a  subsequent  day,  ordered  the  bail  to  be  reduc- 
-  ed  to  $500»  aad  that  the  bail  should  be  discharged  as  to  the  ex- 

cess beyond  that  sura. 


V. 


Austin  versus  Dewey. 

A  aeaman,  charged  with  disobedience  of  orders  and  mutinous  conduct,  was  volun- 
tarily discharged  from  the  ship  by  his  captain,  who  expressed  regret  for  the  diffi- 
culties which  had  occuired,  and  promised  to  pay  the  seaman  his  wages.  In  an 
actiott  bcouglit  by  the  latter  agaioot  the  master,  it  wm  hdd^  that  the  captain's 
promiae  operated  as  a  waiver  of  any  foxfeiture  of  wage^  by  the  seaman,  for  dis- 
obedience of  ovders  during  the  voyage. 

Certiorari  from  the  Marine  Court.  The  present  defendant 
brought  an  action  in  the  Marine  Court  against  the  plaintiff,  as 
master  of  the  ship  Savannah,  to  recover  the  amount  of  his  wages, 
as  a  seaman  on  board  that  vessel. 

The  defence  set  up  was  disobedience  of  orders  and  mutiny  on 
the  part  of  the  seaman,  and  desertion  of  the  ship  before  her  car- 
go was  discharged. 

This  defence  was  met  by  proof,  that  the  seaman  left  the  vessel 
with  the  captain's  permission,  who  promised,  after  the  anival  of 
the  ship,  to  pay  him  his  wages,  and  expressed  regret  for  the  iKffi* 
culties  which  had  occurred  on  the  passage. 

The  cause  was  tried  before  the  justices  of  the  Marine  Courts 
without  the  intervention  of  a  jury,  and  judgment  being  rendered 
in  fiivour  of  the  plaintiff,  the  defendant  below  brought  the  cause 
into  this  court,  by  certiararL 

Mr,  Gernrct,  for  the  captain,  went  into  an  examination  of  the 
ie^tiBHmy  to pfove  the  facts  as  to  disobedience  of  orders:  but  as 
they  Are  not  n<itieed  in  the  opini<m  of  (he  court,  they  are  not  here 
set  forth.    He  contended,  that  the  shipping  articles  were  conclu- 
sive evidence  of  the  contract  between  the  parties :  [Jlhbal  on 
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SUp.  472.]  and  that  seamen,  by  disobe^ence  of  orders^  forfeit  qm.  Tei», 
their  wages.     [  Be  cUed  Mbot,  4Mf  7.  and  the  net  of  C&ngresay  of  . 
July  20,  1790.] 


Mr.  CUzbej  for  the  defendant,  examined  the  testimony  at  large, 
and  the  points  of  taw.  He  contended,  that  the  defence  being 
founded  entirely  upon  a  clause  in  the  agreement  between  (he 
master  and  seaman,  is  not  to  be  favoured,  because  the  latlfr  ean 
hardly  be  supposed  to  be  acquainted  with  the  extent  of  his  obli- 
gations. For  disobedience  of  orders,  he  is  liable  to  punishment, 
and  the  court  will  not  wiUii^y  superadd  another.  [ A«  ciud  2 
MasofCs  Rep.  556.] 

Oaklet,  J.  The  defendant  in  error  sued  the  phdntiSr  in  error 
in  the  Marine  Court,  for  Im  wages  as  a  seaman  onboard  die  ship 
Savannah.  The  defence  to  the  action  rested  on  the  ground,  that 
the  seaman  had  been  guilty  of  disobedience  of  orders  and  mntin«- 
ons  conduct  during  the  voyage,  and  that  he  had  left  the  ship  be- 
fore the  end  ot  the  voyage,  without  the  permisenon  of  €he  cap«- 
taitt. 

b  is  not  necessary  to  consider,  whether  any  act  of  disobedience 
or  nnitiir^,  on  the  part  of  the  plaintiff  below,  was  proved,  or  whe- 
ther such  act,  if  proved,  worked  a  forfeiture  of  bis  wages.  It  tof> 
ficiently  appeared,  from  the  evidence  in  the  case,  that  after  the 
vessel  had  arrived  at  New-Tork,  the  captain  voluntarily  discharg- 
ed Dewey  from  the  ship ;  that  he  expressed  bis  regret  that  any 
difficulty  had  occurred  during  the  voyage,  and  promised  to  pay 
him  his  wages.  Such  a  promise  by  the  captain,  under  the  cir- 
cumstances of  the  case,  we  think  operates  as  a  waiver  of  any 
forfeiture  of  wages  by  disobediectce  of  orders,  during  the  voyage. 
The  court  below  appear  to  have  rested  their  judgment  on  this 
view  tf  the  case.  We  think  they  were  right,  and  that  their 
judgment  must  be  affirmed. 

'    Judgment  affirmed. 

[Ira  Clizbe,  AWtfJor  the  d^.  in  error,} 

[Henry  M.  Western,  AtVyfor  the  pPffin  error.] 


AtMtlB 
T. 

Dewey- 
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Oet  Ten% 

iMB.  Xmb  PftortEi  exivtotjime  James  R.  Whitucg, 


ver9ti8 


ThePeople^ 

^!f^  ,  Jambs  Godfret. 


In  tn  indietment,  under  the  ftctto)ireventfb(cible  entry  and  detainer,  (1  &  L.  S6.] 
the  defendant  may  be  convicted  of  fi>rca»le^ctaiMr  Miy. 

2a  apwDcntionnf  this  notare,  the  title  to  the  premiMa»  u  between  the  defendant 
and  the  rdator^  cannot  be  mquired^into ;  although  the  latter  is  bound  to  «et 
forth  his  title,  ao  far  as  to  show  himsslf  to  be  within  the  provisions  of  the  act. 
That  title  may  be  controverted  by  the  defendant,  but  he  cannot  set  up  his  oim 
as  a>ttbBtantive  matter  of  defence :  because  the  qmsHon  of  titk  cannot  be  tried 
in  this  action. 

.  The  de&adont  in  this  case,  was  tried  on  the  4th  day  of.  Sep- 
tember, 1828,  before  Mr.  Justice  Hoffman,  on  an  indictment 
found  by  a  jury,  impannelled  under  the  act  entided,  "^  an  act  to 
prevent  forcible  entry  and  detainer."    [1  B.  L.  96.] 

At  the  trial  the  rdaiar,  for  the  purpose  of  showmg  his  title  to 
the  piemises  in  question,  and  his  possession  thereof,  offered  in  evi* 
dence,  1.  A  lease  from  Peter  Ogilvie  to  one  William  Peet,  of  the 
lot  and  premises  known  jais  821  Ddancey-street,  in  the  city  of 
New-York.  This  lease  was  for  a  term  of  21  years,  from  the  first 
day  of  October,  1825,  reserving  a  rent  of  fifty  dollars  per  annum, 
and  was  duly  recorded  in  the  office  of  the  Register,  for  the  city  and 
county  of  New-York,  on  the  21st  day  of  April,  1826. 

2.  An  assignment  of  this  lease  firom  Peet  to  one  Newcomb^  for 
the  consideration  of  $600,  dated  the  first  day  of  May,  1826,  and 
rocorded  on  the  13th  of  March,  1827.  On  this  assignment  was 
endorsed  a  condition  or  defeasance,  by  which  it  was  agreed,  that 
upon  the  payment  of  the  last-mentioned  sum  by  Peet  to  Newcconb^ 
on  or  before  the  first  4&y  of  the  July  next  following,  the  assign^ 
ment  was  to  be  void.  This  asagnment  was  recorded  on  the  l&h 
of  March,  1827 ;  and  on  the  same  day  Peet  released  the  de- 
ftOBomct  to  Newcomb. . 

S.  An  assignment  of  said  lease  by  Newcomb  to  one  Scott,  on 
the  same  ISth  of  March,  and  from  Scott  to  the  rdatofy  on  the  first 
day  of  September  following,  for  the  consideration  of  $776. 


THE  CITT  OF  NEW-YORK.  i^l 

4.  Various  receipts  fwrent,  paid  by  Ute  relator  to  Ogilvie.  Oct  Tmiil 

The  plaintiff  thai  called  one  Henry  Thison,  as  a  witness  on  his  ■r 
part,  who  testifiedy  that  shortly  after  the  asHgnmmt  of  said  lease  by      ^  People 
Scott  to  Whiting,  he,  as  the  agent  of  the  relator,  and  by  his      Q«^^- 
leqotet,  took  po$8es8um  of  the  premises  m  ^iie^tion,  and  informed  the 
tenants  thereon,  that  they  were  no  longer  to  pay  rent  to  Scott, 
bat  to  Whiting ;  and  the  witness  afterwards  collected  the  rent 
from  several  of  the  tenantssfor  the  relator. 

He  idso  further  testified,  thai  three  or  four  of  the  agreements 
for  rent  made  between  the  tenants  and  Scott,  were  landed  over 
by  the  latter  to  Whiting  at  the  time  of  the  assignment.  That  a 
hwerbackroomof  the  premises  had  been  kased  to  one  Badeauj  who 
abandoned  it  in  January,  1828,  and  that  £fte  defendant,  some  time 
t^enaatds,  tsas  found  in  the  possession  of  it. 

In  the  month  of  March  following,  the  witness,  as  agent  of  the 
relator,  ordered  ^e  defendant  to  leave  the  room ;  but  he  refused, 
and  said,  that  ^  no  man  should  enter  it  but  over  his  dead  body.** 
The  defendant  continued  in  possession  of  the  room  until  the  first 
of  May,  18B8,  when  the  lease  of  the  other  tenants  expired.  He 
then  took  possession  of  the  entire  prennsesy  daimng  Htle  thereto. 
The  witness  at  a  subsequent  period  again  attempted  to  take  pos* 
session  for  ihe  relator,  but  was  resisted  by  the  defendant,  who 
again  said  that  no  man  should  dispoosess  him  but  at  the  expense 
of  his  Itfe^  The  defendant  insisted  upon  his  right  to  retain  pos- 
sesaon,  and  claimed  title  to  the  {n^mises :  and  the  relator  since 
that  time  had  never  derived  any  benefit  from  the  same. 

EUskaMorreUj  Esq.  one  of  the  Justices  of  the  city  of  New-York, 
then  testified,  that  on  the  first  day  of  May  last,  at  the  solicitation 
of  the  relator,  he  went  to  tb^  premises,  and  there  saw  the  defend- 
ant, who  claimed  title  thereto,  and  insisted  that  the  relator  should 
leave  the  same. 

That  he  (the  witness)  enquired  as  to  the  force — ^recorded  it,  and 
imposed  a  fine  of  $5  upon  the  defendant. 

Upon  this  state  of  facts  the  relator  rested  his  cause. 

The  defendant  then  offered  to  prove,  that  the  premises  were 

worth  $XfiO0 :  that  he  had  paid  a  full  consideration  for  the  sam«, 
vol,.  I.  31 
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Oot  Tenoy  and  that  they  were  conveyed  to  him  by  Peet,  by  deed  bearing 
,  '^^'  date  the  18th  day  of  October,  1826,  for  the  coneideration  of 
$14€0 ;  that  he  had  taken  peacHibk  possesnon  of  the  premisee^ 
and  held  them  under  a  good  title. 

The  relator  objected  to  this  evidence ;  but  stated  that  he  would 
show  that  the  title  set  up  by  the  defendant  was  fmudulenl. 
The  presiding  Judge,  decided  that  the  question  of  title  could  not 
be  investigated  in  a  trial  of  this  nature ;  that  the  relator  being 
only  a  mortgagee  of  the  lease,  and  the  defendant  having  come 
peaceably  into  possession  of  the  premises,  claiming  title  under 
the  deed  of  Peet,  no  further  evidence  was  necessary  on  the  part 
of  the  defendant,  and  that  he  should  direct  a  verdict  for  him. 

The  defendant  then  read  the  deed  from  Peet  to  him,  which  ap* 
peared  to  have  been  recorded  on  the  19th  of  October,  18S6  ;  and 
offered  to  prove,  that  he  had  paid  the  consideration  named  in  i(, 
and  that  the  transaction  between  himself  and  Peet  was  banajiie. 
But  this  evidence  the  presiding  Judge  refused  to  receive. 

The  Judge  then  charged  the  jury,  that  the  question  of  title  was 
not  to  be  taken  into  consideration  by  them  ;  but  that  they  were 
to  enqwre  nUo  theforee^  and  might  convict  the  defendant  of  forci- 
ble entry  and  detainer,  or  of  fordbk  detabMroniy;  and  stated, 
that  whatever  might  be  their  verdict,  the  court  would  regulate  ii 
according  to  the  law  of  the  case. 

The  jury  found  that  the  defendant  was  not  guilty  of  forcible 
entry,  but  was  guiUy  of  a  forcible  detamer. 

Mr.  F.  JL  TaBLmadgty  for  the  defendant,  now  moved  for  a  new 
trial,  and  contended,  1.  That  the  jury  having  found,  that  the  de- 
fendant was  not  guilty  o{  a. forcible  entry,  but  on  the  contrary,  that 
the  entry  was  peaceable  and  under  dam  of  Me ;  the  subsequent 
detainer  could  not  in  judgment  of  law  be  deemed  either  forcible  or 
unlawful.  [Fm.  M.  383.  jP.  n.  Also  p.  385.  n.  Coke  IM. 
967.  (fiot».)] 

II.  If  the  defendant  was  peaceably  in  possession,  ueither  the  re- 
lator nor  the  rightful  owner  himself  could  forcibly  eject  him 
without  falling  under  the  penallies  of  the  statute.     Thi^  sfntute 
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was  ooi  framed  for  the  purpose  of  ae  ttliog  queetums  of  title»  or  the    Oct   Teim« 
righi  of  posBeanon :  but  merely  to  prevent  the  exercise  of  fierce  in        ^^^' 
obtaining  possesaion.     [11/oAn.Jt.  504.1  The  People 

Bui  if  the  title  had  any  bearing  upon  the  questions  before  the  Godfkey. 
jury,  thea  the  defendant  Ought  to  have  been  permitted  to  show 
what  his  claims  to  the  premises  actually  were.  The  relator  was 
permitted  to  diow  hU  ti&e^  and  was  not  restricted  to  proof  of  pos- 
session merely.  The  defendant,  on  the  contrary,  relying  upon  the 
intimation  which  fell  from  the  Judge,  that  there  could  be  no  con* 
viction  for  a  forcible  detainer,  where  the  entry  was  peaceable,  and 
under  color  of  title,  was  prevented  from  showing  what  th^  strength 
of  his  title  was. 

But  the  title  cannot  be  enquired  into»  and  the  entry  being 
peaceable  under  eohur  of  title^  the  defendant  had  a  right  to  resort 
to  force  if  necessary  to  defend  that  possession,  which  he  had 
already  lawfully  taken. 

III.  The  relator  was  never  in  such  an  exclusive  possession  of 
the  preDoises,  as  would  render  the  acts  of  the  defendant  a  violet 
tion  of  the  statute  against  forcible  entry  and  detainer.    He  was 
the  mere  mortgagee  of  a  lease,  and  never  took  actual  possession 
of  the  premises ;  but  relies  upon  a  amBtructive  possessknif  derived 
from  the  attornment  of  the  tenants.    It  is  a  sufficient  answer  to 
this  wiggeBAoat  that  the  defendant  never  attorned  to  the  relator, 
and  never  acknowledged  his  rights.    Besides  thi%  the  mortgagor 
can  never  be  ejected  summarUy,  but  is  always  entitled  to  notice 
to  quit.     [4  JoAn  JR.  186.]  •  The  defendant  is  as  much  entitled 
to  protection  as  the  relator :  for  if  he  were  a  mere  lessee  at  will 
he  could  have  the  benefit  of  this  act,  although  he  could  not  main- 
tain trespass  against  a  person  claiming  title.    But  his  right  was 
prior  in  time  to  that  of  the  relator,  and  there  is  no  proof  that  his 
poaocooion  did  not  precede  that  of  the  other  party ;  he  was  fiiUy 
justified^  therefore,  in  the  course  he  pursued,  and  had  perfect 
rigbi  to  defend  his  peaceable  possession.     [C  BaneL  Ch.  64* 
4  JbJbt.  180.    3  Tern.  R.  %%%.    S  Bine.  Cm.  1T4.    9  B^ 
JBiT,  66S* 


y^t     ■'.  ^wV 
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Oet.  Teim,        IV.  If  the  defendant  mt^ed  peaceably,  he  eannot  be  held  to 
.     ^*^'        detain  unlawfully.    There  can  be  no  indictmeiit  without  force. 


The  People  [Oro.  Jac.  144.]  and  the  jury  under  the  charge  of  the  Jud^ 
QoAfrey.  Ought  to  have  acquitted  the  defendant.  Upon  this  point  the 
charge  of  the  Judge  was  entirely  correct :  for  although  the  8a- 
preme  Court  has  decided,  that  there  may  be  a  conviction  under 
this  act  for  a  forcible  detamer,  their  decision  applies  only  to  cases 
where  the  entry  was  wrongful,  and  without  colour  of  title.  The 
finding  of  th6  jury  was  against  the  charge  of  the  Judge,  and 
against  law  :  the  defendant  is  therefore  entitled  to  a  new  trial. 

JIfi*.  Barnes^  for  the  relator,  (with  whom  was  the  relator  ffi 
proprUi  ptTswM. ) 

The  object  of  the  statute  under  which  this  indictment  was 
found,  was  to  prevent  persons  from  doing  themselves  justice,  by 
the  employment  of  force,  even  although  they  might  have  title. 
The  question  of  title  therefore  does  not  arise  under  this  proceed- 
ing, and  the  enquiry  relates  exclusively  to  the  possession.  It  is 
immaterial  whether  the  relator  was  the  owner  in  fee,  or  mortga- 
gee merely :  for  he  was  at  M  events  mortgaged  M  possessum,  and 
that  is  the  only  subject  of  enquiry.  The  defendant  confined  his 
offer  to  an  investigation  of  his  own  title,  Without  attempting  to 
adduce  proof,  that  he  ever  had  any  possession  of  the  premises^ 
anterior  to  that  of  the  relator.  This  could  not  be  permitted  in  this 
proceeding,  and  the  Judge  was  right  in  excloditg  the  testimony. 
[1 1  John.  R.  504.   Peopk  v.  Rkhatd,  8  Cowen  dS6. 

The  enquiry  then,  in  thie  first  place,  is  limited  to  the  question  of 
possession;  and  upon  that  point  the  case  is  cleariy  with  the  relator. 
It  is  not  ptetendedby  the  defendant,  that  he  ever  had' possession  of 
any  part  of  the  premises,  until  the  room  occupied  by  Badeau  was 
abandoned  by  him.  This  was  at  a  period  some  time  subsequent 
to  January,  18S8.  Now,  the  lease  of  the  entire  premises  was 
transferred  by  Scott  to  Whitmg  on  the  first  day  of  September, 
18t7.  Innmediately  after  this,  Whiting  gave  notice  of  the  trans- 
fer to  the  tenants  (of  whom  Badeau  was  <me)  and  receive  rent 
from  them.     He  took  actual  possession  by  his  agent,  and  he  had 
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kgal pai9e9rian  through  hm  tenants;  for  the  posf^mc^  Qf  the  tpn-    Qet.'^ea^ 
ant  is  that  o£ his  landlord..  ,      ,     i        ^^^ 

TJie  defendant,  jdoes  not  pretend  to  hold  under^  B^dea4i»,  h^f  ik^'Bet^ 
remits  himself  back  to  an  anterior  title,  upon  which  he  pi^etends  I9 
rely,  instead  of  possession.  |t  is  up  reason  Uxn  a  new  trifk^  ^lat 
the  iclator  was  permitted  to  exhibit  his  title ^  fo^  it  merely  sbowpi 
that  he  proved  more  than  ^e  was  hound  to  provie^  and  ippre  than 
was  required  by  law.  ,       ; .    7 

'  -  .      •■      ■  ■  •■.•'■• 

IL  The  relator  having  shown  himself  in  such  possession  as  tlie 

law  requires,^ and  having.proved  himself  entitled  to  the  p^c^ction 

of  the  statute,  the  only  question  is,  whether  there  may  be  a  oon* 

viction   for  a   forcible   detainor  jiierely,    where    the  entiy^is 

peaceable.  ^ 

It  is  conceded  by  the  counsel  for  the  defendant,  that  the  }aw  is 
well  settled  that  there  maybe  a  conviction  for  a  forceable  detau\er: 
but  he  restricts  it  to  a  case  where  the  entry  was  unlawful* 

The  jury  in  the  present  instance  have  merely  found,  that  the 
entry  was  noifordble,  and  from  that  fii^ding,  the  cou|t  fire  lu^.tf^ 
deduce  the  inference  that  tb^  entry  wa^  li^wfcd.  .Th^  evidei^cf 
clearly  shows  that  it  was  illegal,  and  the  title  is  set  up  as  a  i^e^0 
colour  for  the  wrongful  acts.  .The,  defendant  entered  after 
Badeau  abandoned;  if  he  held  under  Badeau  he  would  haye,  been 
the  tenant  of  the  relator,  and  might  have  been  ejecte(|  undejr  ^f^ 
act  relative  to  landlords  and  tenants.  But  he  claims  title  in  him- 
self,  and  the  relator  has  resorted  to  the  only  expeditiods  remedy 
knoiwa  to  the  law«;  If  this  veidiot  he  not  permittad  ursttnd, 
then  every  individual  is  exposed  to  tibe  hazard  of  finding  bis 
dwelling  in  the  bands  of  a  stranger,  who  may  drive  him  to  an 
action  ot  ejectment  to  recover  that  possession  of  which  he  is  so 
unjustly  deprived. 

Per  Curiam.     On  an  indictment  for  a  forcible  entry  and  de- 
tainer, it  is  settled  beyond  all  question,  by  the  decisions  of  onr  own 
courts,  that  the  defendant  may  be  convicted  of  a  forciUe  deUtmer 
mdy.     IThe  People  v.  AnUumif^  4  J.  R.  198.     Peeple  «.  Bkhatiy 
8  dawen  S26.] 
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<l€t  Teim       In  this  ease  the  jury  have  found  the  defendant  guilty  of  a 
^ ^^  forceaMe  detainer,  from  all  the  evidence  spread  before  them ;  and 


^^  w^^   ^  eourt  have  no  fispoettjon  to  interfe)^  with  their  decision  upon 
Q;^^'      the  questions  of  foct. 

Although  the  fide  to  the  premises  cannot  be  enquired  into,  in  a 
prosecution  of  this  nature,  still  the  relator  is  bound  to  set  forth  his 
title  so  ftur  as  to  show  himself  within  Che  provisions  of  the  act. 
The  titk  of  the  relator  may  be  controverted  by  the  defendant,  but 
he  cannot  set  up  hii  awn  as  a  substantive  matter  of  defence.  The 
question  of  title,  as  between  the  relator  and  the  defendant  cannot 
be  tried  in  this  manner ;  but  the  latter,  if  his  claim  is  paramount 
to  that  of  the  relator,  must  resort  to  an  appropriate  remedy  to  main- 
tain his  rights.  [Peopfe  v.  JWbon.  13.  John.  JR.  40.  8  Cow. 
Jt.  tU.] 

It  is  urged  by  the  counsel  for  the  defendant,  that  he  is  to  be  con* 
sidered  as  standing  in  the  place  of  Peet,  the  mortgagor,  and  that 
he  is,  at  all  events,  entitled  to  notice  to  quit,  before  any  legal  pro- 
ceedings can  be  instituted  to  eject  him.  But  the  assignee  of  a 
mortgagor  is  not  entitled  to  notice  to  quit ;  {Jackson  r.  JVtIfer, 
4  John.  Hep,  215.]  and  the  defendant  evidently  intended  to  defend 
his  possession  at  all  hazards. 

The  reasons  shown  by  the  counsel  for  the  defendant  are  not  suf- 
fident  to  induce  the  court  to  disturb  the  verdict  of  the  juiy,  or 
grant  a  new  trial. 

^  Jfew  trial  denied. 


THE  cmr  9V  NEW-TOKK*  ^t 

Lewis  IL  Bridge  '^•^ 

NiifMi  Iiub 

Thb  NiAOAftA  Jkb*  Ca-  of  New-York.  ?^  ^T' 

Acoptimctforthebeoefttofatfaiidpcixmaii^de  wHlwwt  liii  fawwriedige  er  wtii^ifc 
ttj,  b  a  binding  coBtimct  on  tbs  pnauwr ;  andif  suiwe^iwBtly  tdoilad  I9  him 
for  whose  benefit  it  was  ma4e»  it  may  be  enforced  by  him. 

The  plaint^  in  this  case  was  a  general  agent  for  a  merchant  resi&ig  at  Car* 
thagena,  who  was  fai  the  pmctice  of  making  shipments  to  New-Totlu  On  the 
19th  of  February  lB87»theplaiittili;  without  any  ostos  fioK  his  frinfipal,  ewMd 
an  open  policy  of  insorsBce  (br  #6000  on  goods  ladaftwr  lo  be  ItdsR  on  boudany 
▼easel  from  Carthagena  to  New- York,  on  account  of  his  pondpal,  to  be  executed 
by  the  defendants,  who  received  the  premium.  On  the  17th  of  February  the 
agent  wrote  to  hie  principal  informing  him  of  his  tntentien  to  ellbct  sdd  poRey, 
and  on  the  23d  of  March  following  the  pimcipal  repCed  to  his  kUef,  aod  tnaii 
tionally  affiimed  Usaet 

On  the  9l8t  of  Februsiyy  two  days  after  the  policy  was  effected,  a  loss  occur- 
red, by  the  perils  msured  against,  on  goods  sharped  by  the  piincipal  on  bond 
the  brig  Mary  from  Carthagena  to  New- York. 

Beid,  that  they  were  covered  and  protected  by  the  policy?   that  tho  deted*' 
ants  having  contracted  with  the  agent  ftr  tho  UfHt$  hm^H  tftkn  irinrfjM^  md 
having  received  the  premium,  could  not  be  pemntted  to  show  any  want  of  an* 
tboiity  in  the  agent,  and  that  the  principal  having  adopted  the  act  of  the  agent, 
could  enforce  the  contract  in  the  name  of  the  agent 

Tmd  was  an  action  upon  a  policy  for  insurance  Irkd  befioie 
Mr.  Justice  Hoffman.  The  poKey  was  an  open  one  Ir  the  ^niiel 
form,  on  <»xgo  for  $5000^  dated  the  19tik  Ai^qf  JFUrmvy^  18t7, 
and  subscribed  by  the  defendante;  That  part  of  it,  wfaieh  is 
deemed  matmal  to  this  case,  was  a»  fcltows«   viz ;— - 

Cargo.  By  the  Niagara  Insurance  CoaqMny  of  New.Y<^k : 
Lewis  K.  Bridge,  on  aceoumi  of  J3mo0  FoiUfj  of  Carthagena,  or 
whomsoever  it  may  concern,  do  jnake  iniuranee,  and  cause  to 
**  be  insured,  lost  or  not  lost,  at  and  fiom  Carthagena  to  |f ew* 
York,  iq)oa  all  kinds  of  lawful  gooda  end  merchandises,  laden  or 
to  be  laden  on  bwtrd  Ae  good  vesnl  cf  veneU^  tie.  *^  heginnuig* 
'^  the  adventure  upon  said  goodigp  andmerchandises  frcnm  and  im* 
"  mediately  following  the  loading  thereof  on  board  of  the  said 
"  vessel  ut  Carthagena  afdcesaid,  aad  so  shall  oontimie  and 
f '  endure  until  the  said  goods  and  merchandises^  shall  be  saftly 


it 

« 
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Itoe.  Tem,    **  landed  at  New-York  aforesaid.**    <*  Having  been  paid  the  con- 

1898.  '  «=»  » 

**  aideration  for  this  insurance  by  tUe  assurer  or  assigns  at  and  after 

^^^       ^  the  ^te  of  one  and  a  half  perxeni  in  ^cie,  or  merchandise,  or 
lliaguii  Ins.   «  both ;  and  in  case  of  loss,  such  loss  to  be  paid  in  thirty  days , 

'*  after  proof  of  Idss  and  proof ofinterest  in  the  saM .^  &c. 

**lA  oase  of  tasB^  tha  same  to  be  paid-L.  K«  Bridge, 

The  declaratkm  contaiBed  two  coants  on  the  pdicy^  both 
alleging  the  lading  of  the  goods  and  merchandise  on  board  the 
biig  Jlfory,  and  the  loss  of  the  vessel  and  cargo  by  perils  of  the  sea, 
en  Urn  21fe  i&/  af  lUriMry,  18S7«  op  her  voyage  from  Cartbagena 
to  New*Yoilc :  one  toimt  averring  the  interest  to  be  in  Amoe  Fos- 
ter ;  the  other  in  Amos  Foster  and  John  B.  Calcano. 

Tberfe  ireie  s^lso  general  counts  of  indebitalus  assumpsit  for  work 
nad  IJPihmir :  .for  money  lent  and  advonx^ed ;  for  money  paid  and 
expended  :  for  money  had  and  received,  and  upon  an  account 
stated. 

The  defendants  pleaded  the  geueraf  issue ;  and  at  the  trial 
admitted  that  a  bill  of  lading  and  invoice  of  802  hides,  50  tons  and 
]M3  ibe*  of  fastic,  ten  sacks  of  ipecaeuanhe»  six  hundred  and 
foity  ea^UBanos  of  gold  dust,  twelve  hundred  and  forty-two 
Spanish  dollars,  five  hundred  and  thirty-six  dollars  in  old  gold, 
three  thousand  six  hundred  dollars  in  Columbian  doubloons, 
Mii|^Mdky  Charles  Dean  on  board  thd  Brig  Mar^^  (F.  Desaque 
Mailer,)  tarba  deUverediit  New«Tock  to  th^ehipper  on  board,  or 
his  ofdar*  and  dated  oft  the  16th  and  18th  dsya  of  February,  1837, 
had  been  dvly  preaaated  to  them  by  tbtf  plaintiff  amoi^^  his  pi«« 
liminary  proofs,  On  the  17th  of  July  Mbraig.  Attached  to  the 
invoiee  was  an  affidavit  of  the  plain  tifl(  dated  on  the  1 9th  of  May, 
1837,  showtng  that  the  dfeeta  described  in  theJbill  of  lading  were 
the  jisitii  popMf  of  Amos  Foster  and  X  B.  Caloano^  and  that 
no  odier  pereoti  Had  any  iotersat  in  the  same. 

The  defendants -also  admittady  that  an  affidavit  of  Chatks  JDetm 
(the  oailrignee  ofBaiA  goods^  who  was  on.  board  the  vessel  at  the 
time  <rf  her  loss)  sworn  lahefiiea  tlie  AiBerican  CocMral  at  Cartha- 
gena,  setting  forth  the  pafticnian  of  theshipwreck  of  the  Mary, 
on  the  ftlbt  day>of«February,  1887,  bad  also  been  duly  presented 
by  the  pbaintiflT  among  the  preliminary  proofe.    This  affidavit 
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stated,  that  the  vessel  was  cast  away  on  the  coast  of  South  Ame-   Dec  Temi^ 
rica,  DO  a  shoal  or  rock  called,  ^*  Baxio  JViieoo  ;^  that  the  crew,  to« 


gether  with  the  deponent,  proceeded  in  the  boat  for  the  main  land,  '^^ 
taking  with  them  all  the  gold  dust,  doubloons,  and  dollars  which  q^^^^^^ 
had  been  shipped  on  board  the  brig.  That  they  reached  that  part 
of  the  main  land  called  the  *<  Musquito  Shore,"  and  then  attempt- 
ed to  proceed  to  St.  Johns,  by  keeping  along  the  coast;  but  owing 
to  the  difficulties  in  their  way,  they  werej  compelled  to  haul  the 
boat  upon  the  shore,  bury  the  dollars  in  the  sand,  and  distribute 
the  gold  and  gold  dust  about  the  persons  of  the  deponent  and  the 
officers  of  the  vessel,  for  safe  carriage,  and  to  prosecute  their 
journey  on  foot.  That  while  on  their  way,  two  of  the  seamen 
gave  out,  and  were  left  behind ;  but  the  deponent,  the  master, 
and  the  rest  of  the  crew  afterwards  arrived  at  Corn  Island,  where 
a  small  vessel  was  chartered,  in  which  the  mate  went  back  to  the 
place  where  the  dollars  were  buried,  in  pursuit  of  the  men  and 
the  money  left  behind.  On  his  arrival  there,  he  found,  by  some 
lines  written  on  a  slate  by  one  of  the  two  seamen,  that  they  had 
launched  the  boat,  taken  the  dollars  on  board,  and  proceeded 
down  the  coast  in  pursuit  of  the  master,  supercargo,  and  crew : 
but  these  seamen  were  never  heard  of  again,  nor  was  the  money 
ever  recovered.  Eveiy  exertion  was  made  to  save  the  vessel  and 
cargo^  and  nothing  but  absolute  necessity  induced  them  to  leave 
the  dollars  buried  on  the  shore.  The  captain,  deponent,  and 
crew  afterwards  arrived  at  St.  Johns',  and  there  a  regular  protest 
was  made,  detailing  the  loss  of  the  Mary. 

The  plaintiff  then  proved,  by  the  deposition  of  Dean,  and  the 
testimony  of  other  witnesses,  that  the  goods  specified  in  the  in- 
voice and  bill  of  lading,  were  shipped  on  board  the  Mary;  that 
they  belonged  to  Mr.  Foster  and  John  B.  Calcano  jointly,  and  that 
the  vessel  was  lost  as  stated  in  the  foregoing  affidavit.  He  also 
proved  the  execution  of  the  policies,  and  that  the  plaintiff  had 
been  the  agent  of  Amos  Poster  in  New-York  since  the  year  1826, 
and  had  frequently,  effected  itisurances  for  him.  It  also  appeared 
that  Dean  was  a  clerk  in  the  employment  of  Foster,  (who  was  a 
general  commission  merchant  at  Carthagena,  and  in  the  constant 
habit  of  making  shipments  to  New-York,)  and  that  the  property 
VOL.  I.  33 
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Dec  Teimi   saved  ft(an  the  wreck  (amounting  to  f  3,€61  and  Beven  reak,) 
was  delivered  to  the  plaintiff. 


^**  The  plaintiff  also  read  in  evidence  a  letter  from  himself  to 

U**©**  ^   Foster,  dated  on  the  17th  of  February,  1828,  (and  which  was  re- 

Oo.  of  IH.  Y. 

ceived  by  him  on  the  18th  of  March  following,)  containing  the 
following  sentence :  **  The  insurance  for  Mr.  Fabre  will  be  attend* 
ed  to,  ami  y<m  may  calculate  on  having  a  polky  on  yowr  own  account 
for  $5000  on  mirchandise  or  speeicy  hy  vessel  or  vessels^  so  that  you 
may  ship  mth  safety  as  to  insurance/*  The  news  of  the  loss  of  the 
Mary  reached  Carthagenaon  the  18th  of  April,  1827. 

The  defendants,  on  their  part,  did  not  question  the  occurrence 
of  the  disaster,  nor  the  correctness  of  the  preliminary  proofs, 
otherwise  than  that  they  were  not  such  as  would  entitle  the  plain- 
tiff to  interesty  even  if  he  should  recover.  But  the  defence  was 
placed  upon  the  grounds,  that  the  defendants  n«ver6€<rome  insurers 
on  the  cat-go  of  the  Mary.  That  Foster  had  given  orders  for  insur- 
ance in  Nov.  1826,  to  be  effected  on  the  Bunker-Hill  or  Athenian. 
That  under  those  instructions  the  policy  had  been  effected,  and  it 
did  not  apply  to  the  cargo  of  the  Mary :  for  the  insurance  of 
which,  Foster  had  given  instruction  to  a  Mr.  Benjamin  Marshall. 

The  defendants  then  called  upon  the  plaintiff  to  produce  two 
letters  .from  Foster  to  the  plaintiff,  one  dated  Nov.  28th,  1826» 
the  other  on  the  2Sd  of  March,  1827.  The  plaintiff's  counsel 
declined  to  produce  those  letters,  upon  the  ground,  that  they  had 
once  been  furnished  to  the  defendants,  who  had  taken  copies  of 
them. 

The  defendants  then  proved  and  read  a  copy  of  the  first  letter 
in  evidence,  which  was  as  follows : 

'*  rarthagciia,  28tli  of  Nov.  1826. 

Ma.  L.  K.  Bridge, 

Dear  sir — I  wrote  you  per  Bogota,  requesting  you  to  in- 
sure for  $3000,  more  or  less,  for  and  on  account  of  Mr.  Augustus 
Fabre,  of  Marseilles.  I  write  this  for  fear  the  Bogota  may  meet 
Vfiih  an  accident,  and  I  now  wish  you  to  open  a  policy  for  me,  as 
t  expect  to  ship  some  cash  to  you  by  the  Bunker-Hill  or  .Athenian, 
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vhe»she  eomet  m,  to  be  forwarded  to  Mr.  N.  Foster.     PUom  in*    Dm.  Tom, 
Wire,  a»  value  may  ofptar  on  either  vessel^  ,  , 

(Signed)        Amob  Fostee.  ^^^^ 

The  plaintiff's  counsel  then  insisted,  that  the  second  letter  of 
the  ISth  of  March,  1827,  was  also  to  be  considered  as  given  in 
evidence  by  the  defendants,  and  the  presiding  judge  ruled  the 
point  in  his  favour.  This  last-mentioned  letter,  after  speaking 
upon  a  variety  of  subjects  of  business,  concluded  as  follows :  **  I 
*'  intended  to  have  shipped  some  hides  to  Mr.  Judd  by  this  vessel^ 
*'  as  a  remittance,  but  could  not  get  them  ready.  Shall  do  90  by 
*'  the  ^heniany  which  leaves  this  port  in  all  of  a  week."  "  For 
^  the  insurance  on  policy  of  $5000,  you  will  consider,  that  I  have 
^  shipped  in  the  name  of  Mr.  CharUe  Dean^  or  whamUtnay  conr 
^*  eem,  on  board  of  the  brig  Mary,  11,000  dollars  of  produce  and 
^*  dpecie  consigned  to  him.  She  left  this  on  the  17th  ot  Febra*- 
*^  ary,  and  I  trust  she  has  arrived.  If  not^  you  wU  notyif  the  in- 
^'  ntrers  of  the  eircumetanee  of  her  haiomg  the  property  on  board, 
^  You  will  ascertain  by  calling  on  Mr.  Benjamn  Marshall^  to  whom 
^*  I  had  mitten  to  haioe  11,000  dollars  insured,  and  for  fear  that  yoa 
"  had  not  made  the  policy  for  the  $5000,  induced  me  to  write  to 
*<  him  to  effect  for  $\  1,000.  Now,  should  she  have  arrived  safe* 
**  or  if  Mr.  Marshall  has  effected  the  insuiance  as  requested,  and 
**  she  lost,  ot  not  in,  you  will  then  consider  thiU  $5000  of  the  pro-' 
**pertyy  or  morsjif  so  expressed  in  the  potiey;  and  if  the  vesselisin 
^^  «<{/«,  you  may  cancel  the  policy,  and  charge  the  expense  to  my  ac- 
"  count.'' 

These  two  letters  contained  all  the  orders,  which  the  plaintiff 
had  received  from  Mr.  Foster  to  make  insurance,  and  all  the  in- 
formation which  he  had  on  the  subject  It  appeared  that  the  de- 
fendants, on  the  ft4th  of  January ^  1827,  had  effected  another  po- 
licy in  the  usual  form  for  the  plaintiff,  from  which  the  following 
is  an  abstract : 

"  Cargo.  By  the  Niagara  Insurance  Company  of  New-Tork. 
**  L.  K.  Bridge,  on  account  of  whcmsoeoer  U  may  concern,  do  make 
^Mnsarance,  and  cause  to  be  insured,  lost  or  not  lost,  at  and  from 
''  Carthagena  to  New-Tork,  upon  all  kinds  of  lawful  goods  and 
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0ec/  Ten^y   "  merchandises,  laden  or  to  be  laden  on  board  the*  good  vessel  or 
}^^'        «  vessels,"  &c.  "  the  said  goods,  &c.  hereby  insured,  are  valued  at 

8"<*8®        « ,"  having  been  paid  the  consideration  for  this  insurance 

Nlagaiib  Ins.  by  the  assured  or  assigns,  at  and  after  the  rate  of  one  and  three 
quarters  per  cent,  on  specie  or  mercliandise,  (subscribed)  « twenty- 
*^five  hundred  dollars.''  The  prer^iium  paid  on  this  policy  was  seven- 
ty.five  dollars,  and  on  the  same,  there  was  tlie  following  memo- 

randum : 

«  It  is  agreed  that  $290  shall  be  considered  as  insured  on  this 
"policy  at  and  from  New-York  to  Cartlmgena,  in  brig  Bunker- Hill, 
"  captain  Smith,  at  one  and  three  quarters  per  cent.,  and  that  the 
«  same  shall,  when  safely  arrived,  be  considered  as  closing  this  po- 
«  licy.     Ncw-York,  29th  March,  1827." 

The  plaintiff  then  produced  two  bills  of  lading  in  evidence,  da- 
ted on  the  12th  of  January,  1827,  at  Cartlmgena,  signed  by 
Charles  R.  Shipman,  master  of  the  brig  Athenian,  acknowledg- 
ing  the  shipment  of  Spanish  dollars,  by  Amos  Foster,  on  board  of 
said  vessel,  to  be  delivered  to  the  plaintiff  at  New-York,  he  pay- 
ing one  per  cent,  freight.  One  bill  of  lading  was  for  one  thou- 
sand dollars,  and  the  other  for  one  thousand  and  ten  dollars. 

The  defendant  closed  his  defence  by  reading  the  following  let- 
ter from  Mr.  Foster  to  Benjamin  Marshall : 

"  Carthageiia,  15thPebmary,  1827. 

"  Mr.  Benjamin  Marshall,  New-York — 

"  Dear  Sir, — I  now  take  the  liberty  of  requesting  you  to 
"  effect  insurance  on  account  of  Mr.  Chmie^  Dejm,  or  whom  it 
"may  concern,  on  ten  thousand  (say  $10,000)  in  gold,  silver, 
"  hides,  fustic,  and  specie,  (an  invoice  ot  which  will  go  forward 
*«  by  the  vessel,)  or  as  value  may  appear,  on  board  of  the  Herma- 
**  pbradite  brig  Mary,  of  Philadelphia,  formerly  of  New«York, 
"  captain  F.  Desauque,  which  ieaves'this  on  or  about  the  20th 
"  instant,  as  she  is  now  loading.  I  should  send  you  a  draft  on 
^^  my  farmer  correspondent  for  amount  of  premium,  but  as  the  vessel 
^*  and  cargo  mil  be  consigned  to  you  by  Mr,  C  Dean^  who  goes  out 
^'in  the  vesel,  I  think  you  will  have  no  objection  to  adeance,the 
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<'  mnouni.    I  write  this  to  go  by  the  way  of  Jamaica  andSantia-  Dec  Tem^ 
go  de  Cuba,  and  hope  it  will  arrive  in  time.^ 


cc 


On  ihe  recommendaiion  of  the  judge,  a  verdict  wag  taken  by 


T. 


consent  for  $4,500  in  favour  of  the  plaintiff,  subject  to  the  opinion  J^^^fiy*  '"*• 

K^Oa    Ol    vim      *   • 

of  the  court  upon  the  case,  and  an  adjustment  of  the  loss  by  Mr. 
O.  H.  Hicks,  und^r  the  direction  of  the  court,  with  liberty  for 
either  party  to  turn  the  case  into  a  bill  of  exceptions. 

The  cause  was  now  argued  by  JMr.  IX'lLord  and  Mr.  D.  B. 
Ogdm  for  the  plaintiff,  and  by  Mr,  Geo,  Griffin,  for  the  defend* 
ants. 

For  the  defendants,  it  was  contended, 

I.  That  from  all  (he  evidence  in  the  case,  it  appeared  that  the 
plaintiff  was  never  authorized  by  Mr.  Foster  to  effect  any  insur- 
ance on  his  account,  except  by  his  letter  dated  the  2Gth  of  No- 
vember, 1626.  An  insurance,  in  obedience  to  that  order,  for 
|2500,  was  effected  by  the  plaintiff:  but  that^ insurance  was  in- 
tended to  cover  a  shipment  by  the  Bmhtr-HtU  or  Athenian^  eon* 
ngtud  to  Foster;  and  it  could  not  be  applied,  without  the  consent 
of  the  assurers,  to  a  different  shipnienty  consigned  to  a  d^ererUper^ 
son.  [PhiL  on  In.  59,  60.  63,  64.]  If  the  first  insurance  was 
made  by  virtue  of  the  letter  dated  in  November,  then  the  letter 
had  performed  its  office  ;  it  was  functus  officio^  and  cotild  not  be  re- 
ceived for  any  other  or  a  diilerent  purpose. 

The  letter  of  the  26th  of  Novembw  authorized  an  insurance 
on  eash^  consigned  to  Foster,  and  the  first  insurance  was  on  cash. 
But  the  subject  lost,  consisted  of  an  assorted  cargo  of  hides,  fus- 
tic,  ipecachuana,  dollars,  gold,  gold-dust,  &c.,  conrigned  nenii- 
naihf  to  Charles  Dean^  but  in  reality  to  Benjamin  Marshall.  Be- 
sides this,  Mr.  Foster  never  authorized  an  insurance  in  theyohii 
adopted  by  the  plaintiff^  who  has  seen  fit  to  make  the  loss,  if  any^ 
payable  to  hknselfy  and  now  brings  the  action  in  his  own  name. 


H.  But  suppose  that  the  policy  was  not  made  under  the  letter 
of  November  26th ;  the  plaintiff  in  that  case  cannot  recover^be- 
cause  the  policy  was  then  made  without  any  authorUy^  atid  there 
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D«e.  T«n%  ha«  beeo  no  subaequeat  ratificatioD  of  the  plaintiff's  acts  by  Fob- 

*— -g ter,  the  real  party  in  interest.     The  plaintiff  himself  cannot  re- 

v.  ooTer  in  his  own  right,  for  he  has  no  interest  in  the  subject ;  and  if 

^^^f^^  the  insurance  was  made  for  another  without  his  authority  or 
knowledge,  and  if  the  agent's  acts  have  not  been  adopted  by  the 
principal,  then  the  agent  cannot  recover  in  behalf  of  his  prin- 
cipal. 

The  plaintiff  does  not  pretend  to  have  had  any  express  ori- 
ginal authority  to  effect  insurance  on  the  cargo  of  the  Mary,  nor 
does  he  prove  any  general  authority  to  effect  insurances  for  Fos- 
ter. The  presumption  of  such  authority  is  taken  away  by  the 
letter  from  Foster  to  Marshall,  in  which  he  directs  1dm  to  effect 
the  insurance. 

No  general  agent  had  any  authority  a  jniorii  to  effect  insur- 
ances for  his  principal,  which  will  bind  him,  without  his  subse- 
quent assent.  If  there  be  a  ratification  of  the  act,  then  it  will  be 
good,  because  the  pricipal  will  be  bound.  Suppose  that  the  {riain* 
tiff  in  this  case  had  paid  Foster's  money  to  the  defendants,  and 
that  Foster  had  repudiated  his  acts ;  could  not  Foster  have  reco- 
vered his  money  back  from  ihe  defendants  ? 

There  can  be  no  presumption  of  a. ratification  in  such  a  case,  but 
the  ratification  must  be  explicit  and  un^uatyied.  It  must  adept 
the  whde  act ;  for  the  principal  is  not  at  liberty  to  select  that 
which  may  be  beneficial,  and  reject  the  part  which  may  be  inju- 
rious. As  between  the  principal  and  his  agent,  the  rule  may  be 
less  rigid ;  but  as  between  the  principal  and  third  persons,  it  goes 
tjo  this  extent 

In  this  case,  Foster  has  never  adopted  the  act  of  the  plaintiff  in 
any  explicit  or  unqualified  manner.  He  had  heard  of  the  insur- 
aooe  on  the  SSd  of  March,  1627,  and  in  his  letter  to  the  plaintiff 
of  that  date,  instead  of  approving  of  his  conduct  in  direct  and  ex- 
plicit terms,  be  makes  a  frauchilent  attempt  to  avaU  hmedf  0/  the 
poUey  in  ease  0/  a  losSf  and  to  evade  the  premium  in  case  the  ves- 
sel had  arrived  in  safety.  If  the  vessel  had  been  safe,  he  would 
have  charged  the  plaintiff  with  the  premium*  and  would  have  die- 
fats  act.    The  letter  is  framed  with  a  studied  and  fraodu* 
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lent  ambiguity,  applicable  to  any  state  of  fects,  and  the  court  can^    Dec  Tmn, 
not  consider  it  as  any  ratification  of  the  plaintiff's  acts.    If  then,        ' 


the  policy  was  made  without  authority,  atid  if  the  conduct  of  the  **!?** 
plaintiff  has  not  been  ratified  by  Poster,  there  can  be  no  recofcry  ^"W*  ^2* 
in  this  case.  The  law  will  not  permit  a  stranger  without  interest 
to  effect  insurances  for  third  persons  withdut  their  approbation  and 
knowledge,  which  shall  be  binding  upon  the  parties.  The  con- 
tract is  not  binding  upon  the  assured,  and  it  cannot  be  enforced 
upon  the  assurers. 

III.  The  recovery  in  this  case,  if  any  be  had,  can  be  only  for  a 
partial  loss,  and  there  can  be  no  allowance  of  interest. 

1.  There  was  no  abandonmentj  and  there  is  no  proof  of  at  otal 
loss ;  but  on  the  contrary,  the  evidence  is  positive,  that  a  part  of  the 
cargo,  amounting  to  $3,661,  was  saved  and  delivered  over  to  the 
plaintiff.  The  recovery,  therefore,  must  be  for  an  amount  to  be 
adjusted  by  the  referee. 

2.  There  can  be  no  just  claim  for  interest.  It  was  the  duty  of 
the  plaintiff  to  have  liquidated  liis  claim,  when  he  presented  his 
preliminary  proofs ;  for  these  proofs  are  mere  matter  of  notice  to 
the  defendants.  Interest  would  accrue  after  a  demand  and  notice 
of  the  amount  claimed  ;  but  here  there  were  no  materials  put  into 
the  defendant's  hands,  by  which  they  ever  could  have  made  up 
the  amount  of  the  loss,  but  all  the  proof  is  vague  and  uncertain. 
The  defendants  could  not  tell  the  amount  to  be  paid,  and  there 
cannot,  therefore,  be  any  allowance  of  interest.  [1  John.  Rep. 
J?.  15.  5  Cowen^a  Rep.  587.] 

Mr.  Lord  and  Mr.  Ogden  conlra,  contended, 
I.  That  the  policy  in  suit  was  not  effected  for  the  pmposes 
directed  in  Foster's  letter,  of  the  S8th  of  November,  1826,  nor 
imder  its  particular  authority.  The  order  contained  in  that  letter 
was  carried  into  effect  by  the  policy  of  the  24th  of  January,  1827, 
which  was  satisfied.  There  was  no  shipment  to  which  the  pre* 
sent  policy  could  be  applied,  except  that  by  the  Mary.  The  letter 
from  Foster,  dated  in  November,  directed  an  insurance  for  $$000, 
more  or  less,  for  Fahre  and  himself,  or  cash  in  the  Bunker-Hill,  <?r 


2dtf  CASES  IN  THE  SUPERIOR  COURT  OF 

De&  Tern,    Athenian,  as  value  might  appear  in  ettAer  vessel.    Under  that 


isas. 


V. 


orderlhe  policy  for  $tBOO  was  effected,  by  which  $2210  were 
insured  on  the  Athenian,  and  by  the  memoranduni  on  that  policy 
^wa  Iw.  the^remaining  |290  were  transferred  to  the  Bunker-Hill.  The 
Atfieniaa  and  Bunker-Hill  both  arrived  in  safety,  and  the  first 
policy  was  fully  satisfied. 

The  policy  in  suit,  therefore,  could  not  have  been  made  under 
that  title ;  it  was  for  a  different  amount,  and  had  no  reference 
to  the  particular  subject  of  that  insurance.  In  the  absence  of  all 
proof^  that  the  policy  in  suit  was  effected  under  the  authority  and 
order  cl  Foster's  letter,  the  fair  inference  is,  that  the  first  insu- 
rance fulfilled  all  the  objects  of  that  letter,  and  was  made  in 
direct  reference  to  it.  The  plaintiff  in  his  letter  of  advice  to  Fos- 
ter^ dated  February,  17th,  1827,  made  no  mention  of  an  insurance, 
on  account  of  previous  orders,  but  says  expressly,  that  he  has 
effected  an  insurance  for  $5000,  on  vessel  or  vessels,  under  which 
Foster  can  thereafter  safely  ship  his  property  to  this  country. 

The  most  that  is  proved  upon  the  subject  is,  that  the  plaintiff 
stated  to  the  underwriters  after  the  loss,  that  the  letters  contained 
all  his  orders  upon  the  subject  of  insurance.  This  shows,  per- 
haps, that  the  present  policy  was  efiected  without  orders,  but  does 
not  show  that  it  was  eflfected  in  obedience  to  the  letter  ci 
November,  1826.  It  may,  therefore,  be  considered  as  demon- 
strated, that  the  first  policy  was  the  one  effected  under  that  letter, 
and  that  Foster's  orders  relative  to  that  subject  were  obeyed,  and 
the  objects  of  all  parties  answered  by  that  insurance.  If  the 
policy  has  once  been  applied  to  any  particular  subject,  then  we 
admit,  that  it  cannot  be  subsequently  applied  to  another ;  but  we 
totally  deny  that  the  policy  in  suit  has  ever  been  aj^ed  to  any 
property  except  that  on  board  the  Mary. 

IL  The  policy  in  suit,  whether  made  with  or  without  orders,  took 
effect  upon  the  property  of  Amos  Foster  at  risk,  at  and  from  its 
date :  it  therefore  attached  to  the  cargo  of  the  Mary. 

What  policy  of  the  law  is  there  which  forbids  A  to  make  insu- 
rance for  B,  without  orders,  provided  the  name  of  the  real  party 
in  interest  appears  upon  the  face  of  the  policy  ?    Why  may  not 
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one  gratuitoualy  insure  for  another  1    The  underwriter  cannot    Dm,  Tcni, 
complain,  for  be  receives  the  prenuum,  and  understaads  the  con-  -. 


tract  precisely  when  it  is  made ;  and  be  in  general  reduces  it  to       ^<^ 

In  this  case,  the  policy  was  fairly  made  without  fraud ;  the 
subject  of  the  insurance  was  correctly  described ;  the  name  of 
the  real  party  in  interest  was  disclosed ;  the  defendants  received 
the  premium ;  the  subject  was  put  at  risk,  and  was  lost.  Why 
then  should  not  the  defendants  fulfil  that  contract  of  indemnity, 
which  they  deliberately  made  for  a  valuable  consideration  1 

When  A  makes  a  contract  for  the  frene/b  of  B,  the  law  will 
presume  an  assent  on  the  part  of  B,  until  the  contrary  appears. 
[1  Paw.  on  Con.  13&  1  Fonb.  Eq.  206.]  And  if  one  man  make 
a  contract  for  the  benefit  of  another,  the  latter  may  adopt  it  when 
the  amtingency  arrives.  [Hagedom  v.  Olhersimy  2  Mauk  4r 
SoL  485.  13  East,  274.]  In  such  case  A  is  taken  by  the  law  to 
be  the  agent  of  B,  and  the  latter  may  enforce  the  contract 
[1  /oAh.  Rep.  139. 3  Bos.  and  Ptd.  148.  note  (a)  10  Mass.  R.  287.] 

III.  The  policy  in  suit  was  effected  by  the  plaintifi*  as  the' 
agent  of  Amos  Foster,  a  general  commission  merchant,  who  was 
in  the  habit  of  making  shipments  constantly ;  it  was  intended  to  be 
applied  to  shipments  on  his  account,  and  he,  by  bis  letter  of  the 
23d  of  March,  1827,  adopted  the  act  of  the  plaintiff  in  making  the 
policy. 

The  evidence  shows  these  facts,  and  the  insurance  was  made 
in  the  most  general  form  by  the  agent  for  the  benefit  of  his  princi* 
paL  It  was  not  upon  any  specific  property,  but  upon  the  property 
of  Amos  Foster  generally,  to  be  shipped  firom  Carthagena  to  New- 
York.  No  particular  vessel  was  named  or  intended,  as  the  object 
was  to  cover  a  particular  amount  of  property  on  board  any  vessel. 
The  act  in  itself  was  both  prudent  and  proper,  and  the  agent  gave 
immediate  notice  of  it  to  his  principal.  ^  The  principal  on  the 
2Sd  March  wrote  to  the  agent  approving  his  conduct,  and  adopt- 
ing his  act. 

The  letter,  it  is  true,  is  not  as  clear  and  explicit  as  might  be  de- 
sired ;  but  the  ambi^iity  arises  from  the  fact  that  the  actual  con- 

VOL.  I.  ^^ 
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Dec.  term,  tingency  was  not  clearly  within  the  view  of  the  principal.  He 
i^^'  did  not  doubt,  that  Marshall  had  effected  the  insurance,  and  his 
^ndge       imid  was  turned  towards  a  return  of  the  premium  in  that  case. 

NbgM*  IflB.  One  thing  is  certain,  that  at  the  date  of  that  letter^  he  had  not 
heard  of  the  loss ;  for  if  he  had  he  would  have  adopted  the  plaintiff's 
act  without  hesitation.  The  letter  then  was  written  in  good 
faith ;  Foster  supposed  himself  chargeable  with  the  premium, 
and  desired  that  if  the  vessel  were  not  in,  or  if  Marshall  had  not 
insured,  that  then  this  policy  should  stand.  But  if  the  vessel  was 
in,  or  if  Marshall  had  fuBy  covered  his  property,  he  did  not  wish 
to  pay  two  premiums  for  one  risk,  and  under  these  views  he  wrote 

the  lettei*. 

Could  he  -after  this,  if  the  vessel  had  arrived  in  safetj',  have 
disclaimed  the  act  of  the  plaintifl^  and  recovered  back  the  pre- 
mium from  the  defendants,  or  the  plaintiff?  If  Foster  intended 
to  repudiate  4he  act  of  Bridge,  he  was  bound,  both  legally  and 
morally,  to  state  his  objections  when  he  heard  that  the  insurance 
was  effected.  Not  having  done  thi^  but  on  the  contrary  having 
approved  the  act,  and  given  directions  for  further  proceedings 
upon  the  subject,  Foster  never  could  have  maintained  an  action 
for  the  premium  against  any  body.  Not  against  his  ^gent,  for  he 
had  adopted  his  act ;  and  not  against  the  defendants,  for  they  had 
earned  the  premium,  the  projierty  having  been  at  risk. 

IV.  The  defendants,  being  bound  to  pay  the  loss  in  thirty  days 
after  the  proof  of  interest  and  loss^  are  chargeable  with  interest, 
after  thirty  days  from  the  17  th  of  July,  1827 ;  and  the  salvage 
being  in  the  hands  of  the  captain,  they  are  as  much  chargeaUe 
with  notice  of  the  amount  as  the  plaintiff.  [Cam.  Dig.  Pleader, 
c.  76.]     V 

This  is  not  a  case  of  unUquid&ted  damages,  for  the  amount  be- 
comes certain,  when  the  salvage  is  deducted  from  the  amount  of 
the  invoice.  But  this  is  a  positive  contract  to  pay  by  a  certain 
day,  and  a  jury  can  even  in  cases  of  parHal  loss  give'  interest, 
[•dmm.  1  Jolm,  Rep.  315.]  The  rule  for  interest  should  depend 
on  the  default  of  payment,  and  if  the  defendants  are  liable  to  pay^ 
why  keep  the  plaintiff  from  his  money  for  two  years,  witiiout  com- 
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peflsatioQ?    [7%a   Renss.    Glass   Factory  v.    Reid  5   Cowm^s    Bee.  Tenn, 
JBq>.  587.]  ^^^-       > 

Bridge 

V, 

Oaklet,  J.  This  is  an  action  on  an  open  policy  of  insurance,  JJ'^Wl^* 
dated  the  19th  of  February,  1827,  on  good^  &c.  laden,  or  to  be 
laden  on  board  any  vessel  from  Carthagena  to  New-York, 
on  accoimt  of  one  Fostety  who  redded  at  Carthagena.,  The 
defence  rests  on  two  grounds :  1st,  That  the  policy  never  attached 
upon  the  goods  which  were  lost,  and  for  whiqh  the  plaintiff  seeks 
to  recover ;  and  secondly,  that  if  it  was  intended  to  cover  such 
good%  it  was  never  in  fact  consummated  so  as  to  become  a  bind- 
ing contract  on  the  defendants. 

Under  the  first  branch  of  the  defence  it  is  contended,  that  the 
policy  was  made  by  the  plaintiff,  in  pursuance  of  the  orders  con- 
tained in  the  letter  of  Foster  to  him  of  the  28th  of  November, 
1826.  In  that  letter  the  pldntiff  is  directed  to  open  a  policy  on 
cash,  to  be  shipped  from  Carthagena,  by  the  Bunker-Hill  or  the 
Athenian.  The  cash  so  shipped  by  the  AthenijEtn  arrived } 
and  if  the  policy  in  question  was  made  for  the  purpose  of 
covering  that  adventure,  it  is  quite  clear,  that  it  cannot  now 
be  applied  by  the.  plaintiff  or  Foster,  to  any  other  vessel  or 
cargo,  though  coming  within  its  general  terms.  On  the  part  of 
the  plaintiff  it  is  contended,  that  a  policy  dated  the  24th  of 
January,  1827,  and  also  made  by  the  defendants,  was  the  one 
opened  by  him,  in  pursuance  of  the  directions  contained  in  that 
letter ;  and  without  going  into  a  detail  of  the  facts  of  the  case,  it  is 
sufficient  to  say,  that  I  consider  that  the  proof  satisfactorily  shows, 
that  the  position  assumed  by  the  plaintiff  is  the  true  one* 

It  appears,  then,  that  the  policy  in  question  in  this  case  was 
opened  by  the  plaintiff,  without  any  orders  from  Foster^  with  a 
view  to  cover  any  shipment  to  be  made  by  him,  coming  within 
the  general  terms ;  that  such  a  shipment  was  made  in  th«  J^ary, 
and  that  a  partial  loss  of  the  cargo  has  taken  place;  and  the  ques- 
tion now  is,  whether  the  policy  of  the  19th  of  February  is  bindir^ 
on  the  defendants. 

It  seems  to  be  well  settled,  that  a  contract  for  the  benefit  of  a 
third  person,  without  his  knowledge  or  authority,  is  a  binding 
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Dec  Tann,    contract  on  the  promissor,  and  may  be  enforced  by  him  for  whose 

'     ^g^Q'        benefit  it  was  made.     {Schmxthom  ©.  FanderheydeOy  1  John.  R. 

Bridge       139.    3  Bos.  and  Put.  149.  n.     Jimold  v.  Lyman,  17  Maes.  400. 

Kiagmlnt.    10  Mass.  887.] 

Co^Njr.       it^an  therefore  be  no  objection  to  the  policy  in  question,  that  it 
was  made  without  any  instructions  from  Foster ;  for  the  plaintiff' 
was  Foster's  agent  generally,  and  had  been  in  the  habit  of  fre- 
quently making  insurances  for  him.      The  defendants,  having 
made  this  policy,  and  received  the  premium,  cannot  be  permitled 
to  show  any  want  of  authority  in  the  plaintifl'  to  act  for  Foster. 
It  follows,  therefore,  as  a  necessary  consequence,  that  the  the  de- 
fendants  are  bound,  miless  Foster  has  disaffirmed  the  act  of  the 
plaintiff  in  such  a  manner  as  to  discharge  them  from  the  contract. 
It  appears  that  Foster,  by  a  letter  dated  at  Cnrthagena  the  6th 
of  February,  1827,  gave  directions  to  one  Marshall  to  effect  an 
insurance  of  $10,000  on  the  cargo  of  the  Mary,  then  about  to 
sail  for  New-Tork.     The  plaintiff,  on  the  17th  of  February,  wrote 
from  New-York  to  Foster,  that  he  intended  to  effect  a  policy  on 
his  account  generall}  for  $6000,  so  that  he  might  make  any  t*hip- 
ment  with  safety.     On  the  23d  of  March  following,  Foster  wrote 
to  the  plaintiff  that  he  had  made  a  shipment  by  the  Mary,  and  he 
instructs  the  plaintiff,  if  the  vessel  had  not  arrived,  to  notify  the 
insurers  that  she  had  the  property  on  board.     He  further  do^cts 
him  to  ascertain  from  Marshall,  whether  he  had  cfifectcd  any  in- 
surance on  the  vessel,  and  if  he  had,  or  if  the  vessel  had  arrived 
safe,  he  was  instructed  to  cancel  the  policy,  and  chai^  the  ex- 
pense  to  his  accoiml. ' 

Such  I  understand  to  be  the  purport  of  Foster^s  letter,  and  it 
amounts  to  a  conditional  affirmance  of  the  act  of  the  plaintiff  in 
effecting  the  insurance.  He  declares  his  willingness  to  consider 
the  policy  as^effectual  if  the  vessel  had  not  arrived,  and  his  dispo- 
sition  to  abandon  it,  if  there  had  been  a  previous  insurance,  or  if 
the  vessel  wos  known  to  be  safe.  This  conditional  ratification 
may  not  have  been  altogether  consistent  with  honesty  and  good 
faith :  but  the  question  is,  whether  it  was  such  a  disaffirmance  of 
the  contract  made  by  the  pldntiff,  as  to  discharge  the  defendants 
from  its  obligations.   The  contingency  on  which  the  plaintiff  was 
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iostructed  to  consider  the  policy  as  effectual,  actually  happened ;    ]>^.  Teim, 
the  vessel  had  not  arrived  when  Foster's  letter  was  received,  nor        ^^^ 
had  Marshall  effected  any  insurance  on  her.     It  can  scarcely  be       Biidga' 
questioned,  under  such  a  conditional. ratification  of  the  contract,   Nhtam  Ins. 
if  the  vessel  had  subsequently  arrived  safe,  that  tbe  defendants 
would  have  earned  the  premium,  and  that  it  could  not  have  been 
recovered  of  them  by  the  plaintiff  or  by  JPo^ter  on  the  ground  that 
tbe  policy  had  never  attached.     If  the  policy,-  then,  became 
binding  on  Fostery  or  the  plaintiff,  I  see  no  reason  why  it  should 
not  be  held  to  be  binding  ou  the  defendants^     The  intention  of 
Foster  to  cancel  the  policy  in  certain  events,  which  did  not  happen, 
cannot,  I  think,  be  construed  a  fraud  on  the  defendants,  so  iar  as 
to  release  them  from  their  contract,  when  they  had  fairly  assumed 
the  risk,  and  had  received  tbe  premium  for  it. 

I  think  that  the  plaintiff  is  entitled  to  judgmenty  the  amount  to 
be  ai^usted  as  is  provided  in  the  case. 

JndgmentforplatnHff. 

p.  Lord,  AWyfoT  tU  fUff.    G.  W.  Strong,  ^Vyjw  the  d^] 

yisU.'^The  Court  decided,  that  the  loss  in  this  case  vms  a  partial  one  merely, 
and  thai  the  plaintiff  waatMf  eiUUUd  to  kUereMt.  The  underwriters  cotdd  not  make 
up  the  amount  of  the  loss  from  the  proofs  before  them ;  they  coold  ncf.  ascertain  the 
snm  to  be  paid ;  and  where  the  plaintiff's  prefiminaiy  proofs  are  thus  defective  as 
to  the  oHMunl  of  the  loss  sustained,  it  would  be  inequftable  to  charge  the  defend- 
ants with  interest. 
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I>ie.T6tni, 

**■*•  NiLES  B.  GliAM 


Oftm 
«^^*     .  versus 

AuntED  SfeTOH  AND  Fbsdbrick  E.  Buzikeb. 

One  partner  may  execute  in  the  name  of  the  firm  an  uistmment  wider  seal,  necea- 
Bary  to  the  uaoal  ooune  of  their  bmnness,  which  will  be  bmdmg  iip6n  the  fimi, 
provided  an  authority  for  that  pnrpoae-be  previoiuly  eommnnicated  to  him  by  the 
eo-partner.  Bat  this  authority  need  not  be  by  an  instrument  under  seal,'  nor  in 
writings  nor  BpeciaUy  communicated  for  the  6peci6c  purpose ;  but  may  be  gene- 
ndy  and  infeiied  fiom  the  partnership  itself,  and  from  the  subsequent  conduct  of 
the  oo-paitner,  implying  an  assent  on  his  part  to  the  act  of  the  partner,  who  exe- 
cuted the  deed. 

The  defendants,  (who  were  partners,)  by  an  instrument  under  seal  executed  by 
oiu  in  the  name  of  Mh  chartered  the  whole  of  a  vessel  (except  the  cabin)  of  the 
plaintifi^  for  a  voyage  from  New-Yoik  to  Angostura,  and  were  by  the  terms  of 
the  diarter«partyto  be  allowed  dne  passenger.  ^  Two  paasengers,  however,  were 
•ent  out  in  the  vessel  by  the  defendants  ;  and  in  an  action  of  covenant  bioqght 
upon  the  cfaartor-par^,  it  was  HELDy  that  the  instrument  was  well  executed  i  but 
that  the  putting  of  the  (wo  passengers  on  board  was  not  such  a  breaA  of  the 
covenant,  as  would  allow  the  plaintiff  to  recover  the  amount  of  the  passage 
mmtifh  for  the  extra  passenger,  in  this  ibrm  of  action.  If  entitled  to  recover  at 
aU,  he  should  resort  to  an  action  of  assumpsit,  dther  against  the  paaacngei,  if  ho 
had  not  paid  for  his  passage,  or  the  defendants,  if  they  had  received  the  amount 
of  the  passage  money. 

This  was  aa  action  of  covenant,  upon  the  following  charter- 
paity. — "Chartered  from  N.  B.  Gram,  the  brig  Fancy,  Miner 
"  master,  for  a  voyage  from  hence  to  Angostura  and  back,  for  the 
^8um  of  twenty-seven  hundred  and  fifty  dollars:  twenty-five 
*<  nmmng  lay-days  to  be  allowed  at  Angostura  to  discharge  the 
<*  outward  and  receive  the  homeward  cargo,  and  twenty  doltars 
"  per  day  demurrage  for  detention  over  that  time.  The  said  N. 
**  B.  Oram  i^prees  to  pay  all  the  customary  port  charges  to  the 
^*  vessel  belonging.  The  whole  vessel  chartered,  excepting  the 
"cabin and  usual  room  for  provisions  :-—<me  passenger  allowed 
"  the  charterers^-he  finding  his  own  small  stores — vessel's  provi- 
"sioDS  at  his  service ;  other  poBsengers  may  be  allowed  the  Cap^ 
"  tetn»  but  no  freight  excepting  their  baggage. 

"  The  necessary  amount  of  disbursements  at  Angostura  to  be 
"  advanced  if  required,  free  of  commisfi«m ;  balance  of  charter 
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<<  payaMeoQ  urrival  here.    The  vessel  to  leave  thisoii  orheiim   DiL  T«v, 
**  the  flixteenth  inst.  or  demurrage  for  deteotion  over  that  tine^  at  .^ 


^  the  rate  per  day  as  above  stated.    For  the  time  and  ftithfid 
**  performance  of  all  the  above,  each  party  bbds  himself  to  the     ^^S^^^ 
**  other  m  the  penal  sum  of  three  thousand  doUarci^  J^  mtneit  cur 
'*  handi  md  seab.    Dated  in  New-Tork,  7th  day  of  October,  18t5. 

(Signed)         S£TOK  &  Bunker,  [l.  s.] 

Neils'B.  (Jkam,     [i*.  s.]      ""    - 
David  Miiisa^        [u  s.] 

^*  Two  days  for  deteutioa  to  be  allowed  for  loading  in  New- 

^'  York,  at  demurrage  above ;  should  the  vessel  leave  Angostura 

^^  two  dajs  kss  the  twenty^five,  then  the  detention  here  is  to  be 

void. 

(Signed)        Neils  B.  Gram. 

The  declaratiou  alleged,  that  the  charter-party  was  made  be* 
tweeo  the  deJmdwnU^  the  plaiotifif  and  the  said  David  Biineri  and 
mbM  fnfart  o{  the  instrument  in  these  wotds:-^**  which  said 
<*  charter-pacrty  of  afireightment  sealed  with  the  seal  af  the  said 
**  drfmidant$9  and  of  the  said  {daintiff  and  David  Mmer,  the  said 
^  plaintiff  now  brings  here  into  court.**  It  then  counted  upon  the 
covenant  in  general  terms,  setting  forth  the  substance  of  the 
charter-party,  and  averring  a  full  perfermance  of  all  its  terms  and 
conditions  on  the  part  of  the  plaintiff.  The  breaches  awgnod 
were,  first  the  non-payment  of  the  twenty-seven  hundred  doUars, 
OT  any  part  thereof  dther  at  Angostura  or  New«Tork. 

II.  That  the  vessel  did  not  leave  the  pert  of  New-York  on  her 
said  voyage,  on  or  bef<ve  the  16th  day  of  October,  A.  D.,  18t6, 
according  to  the  tenor  and  effect  oi  the  diarter«iparty,  but  that  she 
was  detained  therefor  the  space  of  seven  days  thereafter,  andAat 
tiie  defendants  had  not  paid  the  plaintiff  demuirage  at  the  rate  of 
twenty  dollars  per  day,  for  the  detenti<«. 

IIL  That  upon  and  during  the  voyage  aforesaid,  tuo passengers 
were  put  on  board  the  said  vessel  by  the  defendants,  and  conveyed 
from  New-York  to  Angostura  "  cwUrary  to  the  farm  and  effect  of  the 
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Oct  Term,    ^M  thmrtfit'fartg  f*    ^By  reasofi  whereof  the  «sid  plauiliffwBB 

! ^obiiged  to  provide  and  foroish'',  '^stores  and  oeoeBBaries  of  all 

^^       **  tdndsf^  tor  the  ^  subaisteBce  and  use  of  one  of  the  eaid  poflsengeni" 
^^^^^^     during  the  vof  age  aforeiaid,  4«. 

The  defendants  pleaded,  first,  non  estfaetwm;  Bteao^j,  pay- 
ment of  the  said  sum  of  twenty-eeveli  hnndied  and  fifty  ikUaia 

The  cause  was  tiied  befcNre  Mr.  Justice  Oaklet,  at  the  term  of 
August,  1828.  At  the  trkd  it  appeared,  that  the  signature  of 
Setan  ^  Bunker  attaohed  to  the  charter-party,  was  m  the  hand- 
vniiing  rf  Setony  and  that  Bunker  was  absent  at  Angostura, 
(where  the  house  of  Seton  &  Bunker  was  established,)  at  the 
time  it  was  executed.  It  also  appeared,  from  the  deposition  of 
Miner,  (which  was  read  in  evidence,)  that  two  persons  (a  Mr. 
Grorden  and  a  Mr.  Barretto)  went  out  as  passengers  in  the  vessel ; 
one  of  whom  (Barretto)  found  his  own  small  stores,  but  the  other 
was  entirely  suppUed  from  the  provisions  of  the  ship  and  the  stores 
of  the  captain.  Before  the  vessel  sailed,  Seton  told  Miner,  that 
there  woald  be  a  passenger  besides  the  one  mentioned  in  the  char- 
ter party ;  and  they  agreed  that  $$0  would  be  a  ftur  charge  for 
his  passage,  if  he  found  his  own  stores.  Seton  promised  to  put  on 
board  stores  for  the  additional  passenger,  and  said  he  would  write 
to  Bunker  to  settle  aU  matters,  as  to  his  passage,  at  Angostura. 
fSeton,  how^eVy  did  not  write  to  Bunker  upon  the  subject,  neither 
did  he  put  in  stores  for  Goiden ;  and  when  payment  was  demand- 
ed for  his  passage  of  Bunker,  he  declared  that  he  knew  nothing 
of  the  subject.  Upon  the  return  of  the  vessel  to  New- York,  the 
captain  demanded  payment  of  Seton,  who  readied,  diat  the  mat- 
ter should  have  been  settled  at  Angostura,  because  Grorden  went 
out  as  a  clerk  for  the  firm  at  that  place. 

Mmer  further  testified,  that  the  vessel  sailed  from  New-Yoik 
on  or  about  the  19th  of  October,  18S6,  and  was  consigned  to 
Seton  &  Bunker,  at  Angostura ;  that  on  her  arrival  there,  Bun- 
ker received  the  cargo  and  furnished  another  in  return.  The 
charter-party  was  seen  by  Bunker  at  Angostura,  and  the  vessel  re- 
mained there  but  twenty-two  days.  The  port  charges  of  the 
vessel  at  Angostura  were  paid  by  Bunker,  and  when  he  was  ap- 
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Gram 

V. 

Setonand 
Bunker. 


plied  to  by  the  Captaiu  for  an  account  of  those  charges,  he  said  he    Dec.  Teim, 

1828 

wovM  send  it  to  Setany  as  that  was  the  regular  way. 

Upon  these  facts,  the  defendants  moved  for  a  non-suit,  upon 
the  ^ound,  that  the  evidence  did  not  prove  the  exeeuHon  of  the  agree- 
ment by  Bunker^  and  if  proved,  that  it  varied  from  the  declaration* 
Th»  motion  was  overruled  by  the  presiding  judge.  The  defend* 
ant  then  introduced  testimony  as  to  the  demurrage,  the  fair  price 
of  a  passage  to  Angostura,  &c.,  the  payment  of  the  j^2,750,  as 
stated  in  his  plea,  and  rested  his  case. 

The  judge  charged  the  jury,  that  they  might  infer  a  general  au^ 
ihority  in  Seton  to  execute  such  instruments  under  seal  for  him- 
self and  Bunker^  as  were  usual  and  necessary  to  the  business  of 
the  firm,  from  the  partnership  itself,  and  the  subsequent  acts  and 
assent  of  Bunker.  That  it  was  not  necessary  for  the  plaintiff  to 
show  that  Bunker  had  given  Seton  a  special  authority  to  execute 
the  charter-party  in  question,  for  if  they  believed,  ^rom  all  the  cir- 
ewnsUmceSf  that  Bunker  had  given  his  partner  a  general  authority 
to  execute  for  him  such  instruments  under  seal^  as  were  usual  and 
necessary  in  their  business,  such  evidence  would  be  sufficient  to 
establish  the  execution  of  the  charter-party  against  Bunker. 

To  this  direction,  the  counsel^  the  defendants  excepted. 

The  Judge  also  charged  the  jury,  that  the  plaintiff  could  not  re- 
cover in  this  action  the  sum  claimed  for  the  additional  passenger.  If 
entitled  to  recover  it  at  all,  the  plaintiff  must  resort  to  an  action 
of  assumpsit  for  that  purpose  against  the  defendant,  if  they  re- 
ceived the  passage  money,  or  against  the  passenger  himself  if  he 
had  not  paid  for  his  passage.  To  this  direction  of  the  judge,  the 
counsel  for  the  plamt^  excepted. 

The  jury  found  a  verdict  for  sixty-three  dollars  in  favour  of  the 
plaintiff. 

Both  parties  now  moved  for  a  new  trial,  and  the  cause  was  ar- 
gued by  Mr.  James  Oswald  Qrimy  for  the  plaintiff,  and  by  Mr. 
Talbnan  and  Mr.  Ogden  Hoffman^  for  the  defendants. 


FiHT  the  plaintifi^  it  was  contended, 

L  That  the  authority  from  Bunker  to  Seton  to  execute  the 

VOL.  I.  34 


Bunker. 
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Dec.  Tenn,  charier-party  might  be  inferred  from  circumstances,  and  need 
'        not  be  positively  shov/n. 

Gram 

Seton  tnd  jj  j^  y^-^g  uq^  essential  to  the  plaintiff's  case  that  the  authority 
in  question  should  refer  to  this  identical  charter-party.  If  it  was 
an  authority  to  execute  all  papers  under  seal,  which  their  business 
necessarily  required,  it  was  sufficient.  [1  ChiU  Pka.  115.  2  Co, 
IM.  2S1.  a.  2  RoWsAhr.  63.  Com.  Dig.  tit  Covenant  A.  Shq^. 
Touch,  vol  1.  177.  Skinner  v.  Dayton^  19  John.  Rep.  51S. 
BnUUmv.  BurUmy  1  Chit  Rep.  707.     2  Stark.  Rep.  378.] 

A  new  trial,  however,  is  due  to  the  phdnt^^  because, 

III.  The  taking  of  more  than  one  passenger  was  a  breach  of 
the  charter-party, 

IV.  But  whether  it  was  so  or  not,  was  not  a  matter  for  the  con- 
sideration of  the  court  and  jury  at  the  trial.  It  had  been  asdgDed 
in  the  declaration  as  a  breach  of  the  covenant,  and  if  improperly 
assigned,  the  question  sliould  have  been  presented  by  demuner. 
[2  Saund.  181.  b.  lb.  366.  (n.  1.)  Broumingv.  Wright,  2  Bos.  and 
Put.  13.  Pomfretv.  Ricroft,  1  Sound.  321.  Pordage  v.  CoUj  lb. 
319,  320.  lb.  322.  a.  (n.  2.)  1  Salk.  138.  Jlnon.  Cro.  EUz.  685. 
1  Chit.  Plead.  643] 

For  the  defendants,  it  was  contended, 

I.  That  the  execution  of  the  agreement  by  Bunker,  one  of  the 
defendants,  was  not  proved.  [Clement  v.  Brush,  SJohn.  Cos.  181. 
Green  V.  Becds,  2  Cairns'  R.  254.     1  Holfs  Rep.  141.] 

II.  That  the  evidence  of  the  execution  of  the  agreement  did 
not  support  the  declaration. 

III.  That  the  judge  erred  in  charging  the  jury,  that  they  might 
infer  a  general  authority  in  Seton  to  execute  the  instrument  for 
Bunker,  from  the  paitiier.^hip  and  subsequent  acts  and  assent  of 
Bunker,  and  that  it  was  not  necessary  for  the  plaintiff  lo  show 
a  J3])ecial  authority  for  lliat  purpose. 
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J0NES9  C.  J.,  delivered  the  opinion  of  the  court.  Dec.  Tenn, 

This  is  an  action  of  covenant  on  a  charter-party  of  affreight-  . 


1888. 


ment  of  the  brig  Fancy,  Miner,  master,  for  a  voyage  from  New-       ^^^^ 
York  to  Angostura  and  back,  to  recover  of  the  defendants,  as  the     Seton  and 
charterers,  the  stipulated  freight,  and  further  demands  for  demur- 
rage and  passage  money. 

.  The  defendant  craved  o^^  and  then  pleaded  wm  estfachnny 
and  payment  of  the  stipulated  freight  money.  The  evidence  in 
support  of  the  latter  plea  does  not  appear  in  the  case,  yet  it  must 
have  been  proved  or  admitted,  for  the  verdict  of  the  jury  is  for  $6S 
only, which  could  not  be  for  the  freight  of  the  vessel.  The  defendant 
avers,  in  pleading,  that  the  freight  has  been  paid  ;  the  verdict  of 
the  jury  is  in  accordance  with  that  averment,  and  as  the  plaintiff 
does  not  complain  of  the  finding  of  the  jury  on  that  ground,  I 
must  assume  the  fact  to  be  so.  It  is  only  important,  however,  in 
iis  bearing  upon  the  merits  of  the  defence  under  the  other  issue, 
by  which  the  defendants  deny  the  execution  of  the  charter-party 
by  them  ;  and  this  opens  the  great  question  between  the  parties. 
It  appears  that  Gram,  the  plaintiff,  who  was  the  owner  of  the 
vessel,  let  her  to  freight,  for  the  voyage  in  question,  to  the  defend- 
ants, who  were  co-partners  in  a  house  of  trade,  under  the  firm  of 
Seton  &  Bunker,  established  at  Angostura,  Seton  acting  as  agent 
of  the  firm,  at  a  stipulated  freight,  with  certain  reservations;  and 
under  an  agreement  for  demurrage,  in  case  of  delay,  in  lading 
and  discharging  at  the  outward  and  homeward  ports,  beyond  the 
times  agreed  upon  and  allowed  for  that  purpose.  The  defend- 
ants had  the  use  of  the  vessel  for  the  voyage.  She  was  loaded 
by  SeUm  at  New-York,  with  a  cargo  consigned  to  Bunker  at  An- 
gostura, which  was  received  by  him  there,  and  a  return  cargo  put 
on  board  of  her  by  him,  with  which  she  returned  to  New-York. 
But  the  charter-party,  which  turns  out  to  be  an  informal  instru- 
ment, under  seal,  more  resembling  a  memorandum  or  note  of  an 
agreement,  afterwards  to  be  reduced  to  form,  than  a  deed  of  char- 
ter-party, is  signed  on  the  part  of  the  defendants  by  Seton,  with 
the  co-partnership-name  of  ^^  Seton  &  Bunker ;"  and  it  appears 
that  Bunker,  the  other  partner,  who  resides  at  Angostura,  and 
conducts  the  buriness  of  the  house  at  that  place,  was  not  present 
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at  the  time.  On  this  supposed  defect  in  the  execution  of  the 
deed,  the  defence  hinges.  And  the  charterers,  after  having  had 
the  whole  benefit  of  the  charter,  and  aAer  having  acted  upon  the 
contract,  with  full  knowledge  by  both  parties  of  its  form  and  con- 
tents, and  after  full  payment  of  the  freight  in  conformity  to  its 
tenor,  to  repel  a  further  claim  to  an  unimportant  amount,  avail 
themselves  of  the  technical  objection  of  the'Vant  of  authority  in 
Seton  to  bind  his  co-partner  by  seal  to  avoid  the  demand.  The 
judge,  who  tried  the  issue,  ruled,  that  the  jury  might  infer  a  gene- 
rai  authority  in  Seton  to  execute  for  Bunker  from  the  co-partner- 
ship, and  the  subsequent  acts  and  assent  of  Bunker ;  and  that  a 
special  authority  to  execute  this  chai'ter-party  need  not  be  shown; 
but  that  if  they  believed  from  the  circumstance,  that  Bunker  had 
given  Seton  general  powers  to  execute  for  him  all  instniments 
which,  according  to  the  usage  of  their  business,  were  necessary 
to  be  executed  under  seal,  it  would  be  sufficient  to  establish  this 
charter-party  against  Bunker,  and  he  so  chai^d  the  jury.  Un- 
der this  charge,  the  jury  found  a  verdict  ^or  the  plaintiff.  The 
defendants  excepted,  and  now  move  for  a  new  trial  on  the  ground, 
1st.  That  no  proof  was  given  of  the  execution  of  the  charter- 
party  by  Bunker ;  and  Ed.  That  the  judge  misdirected  the  jury. 

The  principle,  that  a  partner  cannot,  by  virtue  of  the  authority 
he  derives  from  the  relation  of  co-partnership,  bind  his  co-part- 
ner by  deed,  has  been  too  long  settled  to  be  now  shaken.  It  is 
the  technical  rule  of  the  common  law  applicable  to  deeds,  which 
has  been  engrafted  into  the  conmiercial  system  of  the  law  of 
partnership  ;  and  unless  the  charter-party  in  question  can,  under 
the  circumstances  of  this  case,  be  construed  to  be  the  deed  of' 
Bunker,  the  defence  must  prevail.  The  reasons  for  the  restric* 
tions  are  not  very  satisfactory  :  for  all  the  mischiefs,  which  the  ex- 
positors of  the  rule  ascribe  to  the  authority  of  members  of  a 
co-partnership  to  seal  for  their  co-partners,  may  flow  almost  as 
extensively,  and  nearly  with  equal  facility,  from  the  use  of  ihe 
name  and  signature  of  the  co-partnership.  The  dangers  of  allow- 
ing the  use  of  a  siieal  to  the  members  of  a  co-partnership^  are  sup- 
posed to  consist  in  these  two  attributes  of  the  seal :  that  h  impoits 
a  consideration,  and  that  it  is  ccMupetent  to  convey  absolutely,  or 
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to  charge  and  encumber  real  estate.  Bui  negotiable  paper,  by  Dec  Tem* 
wlucb  the  partner  may  Und  the  firm,  equally  imports  a  consider-  ^ 
ation  with  a  seal ;  and  upon  general  principle  the  ~  use  of  tlve 
seal  of  the  co-partner,  equally  with  the  signature  of  the  co-paft« 
nership,  would,  if  permitted,  be  restricted  to  oo-partnenBhip  par« 
poses  and  co->parinership  operations  solely ;  and  tte  joint  deed  of 
the  oo-partners  executed  by  the  present  for  the  absent  members, 
be  held  competent  to  convey  or  to  encumber  the  copartnership 
property  alone,  and  to  have  no  operation  upon  the  private  funds 
or  sqMirate  estate  of  the  co-partners.  With  these  restrictioBs 
upon  the  use  and  operation  of  the  seal,  is  not  the  power  of  a 
partner  to  bind  his  co<-partner,  and  to  charge  and  encund>er  his 
estate,  as  great  and  as  mischievous,  without  the  authority  to  use 
the  seal  of  the  absent  partner,  as  it  would  be  ^th  that  authority  ? 
Those  powers  undeniably  place  the  fortune  of.  the  members  of  a 
general  co-partnership,  to  a  great  degree,  at  the  disposal  of  mxy  one 
of  the  cc^partners ;  but  it  is  necessary  to  the  bencficicd  manage*  , 
ment  of  the  joint  concern,  that  extensive  poweri  should  be  vested 
in  the  members  who  compose  it ;  and  when  the  copartners  live  re« 
motely  from  each  other,  their  joint  business  concerns  cannot  be 
advantageously  conducted  or  carried  on  wkhottt  a  l8:litude  of  au* 
thority  in  each,  which  is  inconsistent  with  the  perfect  safety  of  the 
other  co-partneiB.  It  cripples  the  operations  of  a  partner,  whose 
distant  residence  precludes  a  personal  co-operation,  to  deny  him 
the  use  of  the  seal  of  his  co-partner  for  instruments  T<k]uiring  it, 
and  which  the  exigencies  of  their  joint  concerns  render  expedient 
or  beneficial  to  them.  He  mUst  be  clothed  with  the  power  lo  exe- 
cute deeds  for  his  co-partner  when  necessarily  reqmed,  for  the 
purposes  of  the  trade  ;  and  if  that  authority  is  not  inherent  in 
the  co-partnership,  it  must  be  conferred  by  letter  of  attorney,  and 
it  must  be  general,  or  it  will  be  inadequate  to  the  ^ids  of  its  crea* 
tion.  A  co-partnership,  especially,  which  is  employed  in  foreign 
trade,  and  has  occasion  to  employ  ships  for  the  transportation  of 
merchandise,  or  to  borrow  money  on  resp&ndMiA,  if  its  members 
are  dispersed,  as  is  often  the  case,  must  beimiously  embarrassed 
in  its  operations  by  the  application  of  ibt  rule  tbatrequinis  every 
co-fartner,  who  is  to  be  bound  by  the  chaorter-psrty  or  the  fetfoi^ 
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Dsc  Temi,  dentia  bond*  to  seal  it  personally,  or  by  attorney  duly  constituted 
for  that  specific  purpose,  with  his  own  seal.  Similar  difficulties 
would  arise  out  of  the  same  rule,  when  the  operations  of  the 
house  required  the  co-partnerebip  to  execute  other  deeds.  Can 
it  then  be,  that  this  stem  rule  of  the  common  law,  which  has  its 
appropriate  sphere  of  action,  and  a  most  salutary  operation  on 
those  relatione  of  society  where  men,  not  otherwise  connected, 
are  the  owners  of  undivided  property,  is  to  be  applied  in  all  its 
force,  and  to  govern,  with  unbending  severity,  in  the  concerns  of 
co-partners,  whose  intimate  connection  and  mutual  interest  re- 
quire such  large  power  and  ample  confidence  in  the  integrity 
and  prudence  of  each  other,  to  give  to  their  operations  efficiency, 
vigour,  and  success  t 

The  pressure  of  these  considerations  has  induced  a  relaxation 
of  the  common-law-rule,  to  adapt  it  to  the  exigencies  of  commer- 
cial co-partnerships,  and  other  associations  of  individuals,  operating 
with  joint  funds  for  the  common  benefit.  The  rulo  itself 
remains;  but  the  restrictions  it  imposes  are  qualified  by  the  appli- 
cation of  other  principles.  The  general  authority  of  a  partnert 
for  example,  derived  from  his  relation  to  his  co-partners  does  not 
empower  him  to  seal  an  instrument  for  them  so  as  to  make  it 
binding  upon  them  without  their  assent,  and  against  their  will. 
This  is  the  fidr  import  of  the  modem  cases,  and  is,  I  apprehend,  the 
principle  courts  are  disposed  to  apply  to  the  use  of  a  seal  in  joint 
contracts  for  co-partnership  purposes.  An  absent  partner  is  not 
bound  by  a  deed  executed  for  him  by  his  co-partner  without  his 
previoas  authority  or  permission,  or  his  subsequent  aasent  and 
adoption.  But  the  previous  authority  or  permission. of  one  partner 
to  another  to  seal  for  him,  or  his  subsequent  adoption  of  the  seal  as 
bis  own«  will  impart  efficacy  to  the  instrument  as  his  deed ;  and 
that  previous  authority  or  subsequent  adoption  may  be  by  parol. 
These  are  the  results  which  I  deduce  from  the  judicial  decisions, 
especially  those  of  our  own  courts  on  the  subject ;  and  if  I  am  cor- 
rect in  my  deduction,  the  conclusion  must  be  favourable  to  the 
vdidity  ci  this  charter-party,  as  the  deed  of  both  the  partners. 

When  the  question  fiist  arose  in  the  courts  of  law,  it  would 
^eem  to  have  been  contended*  that  each  of  the  parties  to  a  deed 
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must  actually  seal  it  personally,  ix  by  an  attorney  constituted  by  dibc  Term 
him  by  deed  for  that  express  purpose,  to  make  it  binfing  or  oUi* 
gatory  upon  him.  And  that  the  principle  applies  equally  to  per- 
sonal contracts  as  to  the  transfer  of  interest  in  land.  But  that 
rule,  if  it  ever  did  prevail,  was  soon  relaxed.  So  early  as  the  time 
of  Charles  I.,  in  16S2,  it  was  stated  by  the  king's  attorney  in 
Lord  Lovelace's  case,  [Sir  Wm.  Jomi?  RcpcriB^  S68.]  as  settled 
law  at  that  day,  that  if  divers  men  enter  into  an  obligation,  and 
they  all  consent  and  set  but  one  seal  to  it,  it  is  a  good  obligation 
of  them  all ;  and  on  that  ground  in  the  principal  case,  the  roll 
being  sealed  with  but  one  seal,  he  said,  <Mf  one  of  the  officers  of 
**  the  forest  put  one  seal  to  the  rolls  by  the  assent  of  all  the 
<*  Verderors,  Regarders,  and  other  officers,  it  is  as  good  as  if  every 
<*  one  had  put  his  several  seal."  This  princifde,  that  one  may 
seal  for  another  by  his  consent,  appears  by  that  case  to  have  beeoi 
lamiiiar  at  that  day.  It  may  be  traced  to  times  of  high  antkpiiQr. 
And  in  modem  times  it  was  judicially  settled  in  the  case  of  BMt. 
DuMtemUe  and  another,  4  Tttm^  Rep.  SIS.  that  a  bill  of  sale  ptir- 
porting  to  be  the  deed  of  two  oo-partners,  but  sealed  with  the  seal 
of  one  of  them  for  and  on  behalf  of  himself  and  the  other,  and 
by  the  authority  of  the  other,  is  the  deed  of  both:  In  that  case  it 
appeared,  that  the  defendants  were  partners  in  the  tmnsactions, 
and  that  one  of  them  executed  the  deed  in  the  presence  of  the 
other,  and  by  his  authority  for  them  both;  but  there  was  but  one 
seal,  and  it  did  not  appear  that  he  had  put  the  seal  twice  upon  the 
wax.  The  court  was  clearly  of  opinion,  that  it  was  a  good  exe- 
cution by  both.  The  Reporter  adds,  it  is  true,  that  the  court  re- 
lied principally  on  the  circumstance,  that  the  deed  was  executed 
in  the  presence  of  the  party  for  whom  it  was  sealed  by  the  other. 
In  that  particular,  that  case  differs  from  this ;  for  Bunker  was  ab- 
sent at  the  time  of  the  execution  of  this  charter-party.  The  case, 
however,  fully  establishes  the  principle,  that  a  partner  may  exe- 
cute a  deed  for  his  co-partner  by  the  authority  and  consent  of 
such  co-paxtner,  and  that  one  seal  will  suffice  for  both.  It  is  in 
point  also,  to  show  that  the  authority  and  consent  of  the  partner, 
for  whom  the  deed  is  executed,  to  the  partner  who  executes  it  for 
him ,  may  be  by  parol.     One  of  the  objections  taken  on  the  part 
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The.  Tenst  of  tlie  defendaaCs  to  Ihe  iufficiency  of  the  execution  of  the  bill  of 
*^^^  sftle  ia  that  eaae^  was,  that  the  authority  given  by  the  one  to  the 
^'^^  other,  to  execute,  the  deed,  was  by  parol,  and  that  such  authority 
^eton  tnd  ought  to  be  confened  by  deed.  But  the  court  disregarded  the  ob- 
jection, obviously  deeming  it  of  no  weight  <Nr  importance.  The 
principle  of  that  case  was  recognised  by  the  highest  court  of  this 
state  in  the  case  of  LudUm  and  others  if.  Simondy  %  Coiners  Cotes 
in  EmMTt  1.  43.  55.,  wb^re  the  agreement  was  executed  on  the 
part  of  the  Lodlows  (as  this  charter-party  is  by  these  defendants) 
in  the  partnership  name,  and  with  but  one  seaL  An  exception 
was  taken  to  the  execution,  but  the  pourt,  on  the  authority  of 
Lord  Lovelace's  case,  and  the  case  of  Ball  v.  JDtnwtervJlb,  held 
the  execution  good.  They  put  it  on  the  ground,  it  is  true,  that 
the  evidence  was  sufficient  to  show,  that  both  the  partners  were 
present  at  the  time  of  the  execution  and  aasented  to  it.  And  it 
cannot  be  disguised,  that  stress  was  laid  by  both  the  learned 
Judges,  who  adverted  to  this  feature  of  the  case,  upon  the  pre- 
sence of  the  party  for  whom  the  deed  was  sealed,  at  the  time  of 
the  execution.  But  I  am  not  able  to  discover  any  additional  effi- 
cacy, which  his  actual  presence  could  give  to  the  execution 
beyond  his  consent  and  concurrence  in  the  act  His  presence 
simplified  the  proof  of  that  consent  and  authority  to  his  co-partner; 
and  in  that  view  of  if^  was  an  important  ingredient  in  the  case. 
But  it  was  the  consent  and  concunrence  of  the  party,  and  not  his- 
presence,  whieh  imparted  efficacy  to  the  seal  affixed  by  his  co- 
partner for  him  as  bis  seal ;  and  his  presence  alone,  unless  under 
such  circumstances  as  to  imply  an  assent  to  the  act,  could  be  of 
no  avail.  Assunung,  then,  that  the  deed  derived  its  virtue  and 
binding  ibroe  from  his  consent  and  concurrence  in  the  act  of  his 
co-par(n^,  that  consent  and  concurrence,  if  established  by  proo4 
must  surely  be  equally  efficacious,  whether  the  party  was  actually 
present  or  not  The  difficulty,  in  every  instance,  is  in  show- 
ing that  the  absent  partner  did  in  fact  give  his  consent  and  con- 
currence to  the  particular  deed  in  question  by  his  co-partner,  for 
him,  and  as  his  deed. 

This  appears  to  me  to  be  the  sound  sense  of  (he  rule ;  and  such 
1  understand  to  be  the  exposition  given  by  the  Supreme  Court  of 
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this  state  to  the  role  of  Botf  v.  Dtowt^rmSe,  in  the  case  of  ./IfailMy   Dw.   Teon, 
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V.  Bloodgood^    9  Johns.  285.,  which  may  be  considered  afl  the 
next  case  in  order.    In  that  case,  tite  action  was  upon  an  arbitra*-       ^^^^'^ 
tion  bond,  in  the  usual  form,  subscribed  by  one  of  the  defendants     B^ton  and 
with  the  name  of  the  firm,  and  sealed  with  one  seal,  thu8^ 
<<  J.  &  L.  Bloodgood  [L.S.]"    The  testimony  was,  that  the  bmd 
was  executed  by  L.  Bloodgood,  who  alcme  signed  the  name  of  tba 
firm,  and  affixed  the  seal ;  that  the  other  partner  was  not  actuaHy 
present  when  the  bond  was  so  signed  and  sealed,  but  that  he  saw 
the  bond  before  it  was  executed,  and  approved  of  it ;  and  that  the 
partner  who  afterwards  executed,  told  him  that  he  would  execute 
the  bond  for  both  of  them,  to  which  he  consented.     It  appeared 
that  he  was  about  the  store  at  the  time  of  the  execution,  but  was 
not  actually  in  the  room  when  the  bond  was  signed.    Upon  these 
facts  the  argument  was,  that  to  make  the  deed  obligatory,  both 
the  obligors  must  sign  and  seal  it ;  and  if  one  executes  for  the 
other,  hfs  authority  to  execute  must  be  by  deed.    But  the  court 
held  the  case  to  come  within  the  principle  of  BaU  v.  DvnHerviBe, 
One  of  the  partners,  it  was  observed,  sealed  the  bond  for  himself 
and  bis  co-partner,  with  the  consent  of  bis  partner,  and  after  the 
partner  had  seen  and  approved  of  the  bond,  and  while  he  was 
about  the  store  at  the  time  of  the  execution.     This  evidence,  say 
the  court,  was  suflScient  to  carry  the  cause  to  the  jury,  and  to  jus- 
tify them  in  finding  it  the  deed  of  both.     What  was  to  be  left  to 
the  jury  to  find? — ^The  fact,  that  the  party  who  sealed  had  the 
parol  authority  of  his  co-partner  to  seal  for  him. 

This,  then,  was  the  case  of  a  deed  executed  by  one  partner  for 
hiiiftelf  and  his  co-partner,  with  the  consent  and  concurrence  of 
the  co-partner,  but  not  in  his  presence ;  and  the  evidence  was 
held  sufllcient  to  justify  the  jury  in  finding  it  the  deed  of  the  ab- 
sent party.  One  of  the  witnessses,  it  is  true,  does  state  that  the 
partner  whpse  seal  was  afSxed  by  his  co-partner  for  him  to  the 
deed,  was  about  the  store  at  the  time  of  the  execution ;  and  the 
court  by  throwing  that  circumstance  into  their  opinion,  may  be 
supposed  to  attach  some  consequence  to  it  But  that  witness  ecc- 
pressly  states,  that  he  does  not  recollect  that  that  party  was  acta* 
ally  in  the  room  when  the  bond  v/as  signed ;  and  another  witne^B, 
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Oct  TeiiDy    (who  was  also  present  at  the  execution  of  the  bond,)  testified 
'        podtiTely  to  the  absence  of  that  party,  at  the  time  the  bond  was 
signed  and  sealed  by  the  executing  partner ;  and  who  is  the  only 
witness  to  prove  that  the  party  who  did  not  seal  the  bond,  saw, 
and  approved  of  it,  and  authorized  his  co-partner  to  seal  it  for 
him.  That  witness  was  one  of  the  arbitrators ;  he  was  confessedly 
a  credible  witness,  and-his  testimony  to  the  point  is  clear  and  posi- 
tive.   The  fact,  therefore,  of  the  absence  at  the  time  of  the  part- 
ner, for  whom  the  bond  was  sealed  by  the  executing  partner,  was 
fidly  and  conclusively  established.     Consequently,  the  efficacy  of 
that  signature  and  seal  as  the  act  of  the  absent  party  by  his 
authorized   agent,  could  not  depend  in  any  degree  upon  the 
presence  of  the  principal ;  but  must  result  whoQyfrom  his  previous 
consent  (with  full  knowledge  of  the  purport  of  the  bond,)  to  the 
execution  of  It  for  him  by  his  co-partner.    And  if  the  consent  and 
concurrence  of  a  partner  to  the  execution  of  a  deed  by  his  co-part- 
ner for  him  gives  effect  to  the  seal  affixed  to  the  deed  for  him  by 
the  co-partner  in  his  absence,  as  his  seal,  the  time  which  may  in- 
tervene iietween  the  act  and  the  previous  consent,  or  the  distanoe 
of  the  contracting  party  from  the  place  of  execution,  cannot  be 
material,  as  long  as  the  relation  between  the  parties  and  the  nature 
ofthe  joint  employment  continue  unchanged,  and  no  express  or 
implied  revocati(m  of  the  authority  and  consent  of  the  absent 
partner  is  shown.     If,  then,  the  authority  to  execute  may  be  by 
parol,the  whole  controversy  might  be  considered  as  resolving  itself 
into  a  question  of  evidence,  upon  the  fact  of  the  authority  of  Setoa 
to  seal  for  Bunker.     The  cases  already  cited  certainly  tend  to 
establish  the  principle,  at  least  with  us,  that  the  authority  of  a  part- 
ner, in  the  course  of  his  co-partnership  tmnsactions^  to  seal  a  deed 
for  his  co-pariner,  to  which  that  co-partner  has  consented,  is  not 
required  to  be  by  deed  ;  and  the  subsequent  cases  of  Skmner  v. 
DoffUm  and  othtrSi  and  Randall  v.  Van  FeehUn,  would  seem  to 
vecQgoiz^  and  sanction  the  rule.  Biit  those  cases  have  a  material 
bearing  upon  the  whole  merits  of  the  question  before  us,  and  are 
well  entitled  to  our  attention.    The  case  of  Skkmer  v.  DoffUm  and 
otkera  arose  in  the  Court  of  Chancery,  and  was  finally  decided  in 
the  Court  for  the  Correction  of  Errors,  19  Jolm.  613.  In  that  case 
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the  agreement  purported  in  the  body  of  it  to  be  between  White,  Dee.  Tena 
Taylor  and  White,  of  the  one  part,  and  Reuben  Skinner,  William  ^^^* 
Raymond,  Jun.,  and  Abner  Hitchcock,  as  Directors  of  the  Gran-  ^^^"ua 
ville  Coiton  Manufacturing  Company,  of  the  other  part ;  and  the  Seton  and 
persons  niM^xed  as  parties  of  the  second  part,  engaged  in  behalf  of 
the  Company,  to  pay  to  White,  Taylor  and  White  the  sums  of 
money  mentioned  in  the  agreement.  But  the  agreement  was 
signed  and  sealed  by  Skinner  alone  in  this  manner :  ^  For  the 
Directors,  Reuben  Skinner.  Xl.  s.]"  An  action  at  law  had  been 
brought  upon  this  contract  in  the  Supreme  Court  of  this  state,  by 
White,  Taylor  and  White  against  Skinner  alone,  for  three  instal- 
ments.  of  the  moneys  stipulated  by  it  to  be  paid  to  them ;  to  which 
action  he^yhad  pleaded  non  estfaetumy  and  a  special  plea  in  bar 
that  the  deed  was  executed  by  him  in  his  capacity. of  director  and 
agentfor  the  company,  and  not  otherwise,  or  in  any  other  capaci- 
ty whatever;  to  which  special  plea  the  plaintiffs  demurred. 
The^court  gave  judgment  for  the  plaintiffs  on  the  demurrer,  upon 
the  ground  that  the  defendant  was  bound  to  aver  and  prove  that 
he  had  authority  to  seal  for  bis  co-directors.  It  appears  that  leave 
was  given  to  the  defendant  in  the  action  at  law  to  amend  his  plea^ 
by  setting  forth  his  authority  to  contract  with  the  plaintiff.  He, 
however,  did  not  avail  himself  of  that  permission  ;  but  elected  to 
seek  relief  in  equity.  The  bill  was  against  all  the  parties  in 
interest,  and  enjoined  the  suit.  The  objects  of  it  were  to  have  the 
damages  upon  the  covenant  liquidated  upon  principles  of  equity, 
and  to  compel  the  co-partners  to  contribute  to  the  satisfaction  of 
what  might  be  assessed  for  damages  therein.  The  pleading  and 
proofs  disclosed  the  circumstances  under  which  the  contract  was 
made,  and  the  subsequent  actsof  the  company, which  were  reliedon 
asasatisfaction  and  ratification  of  it  by  them.  TheChancellor  [5/oAfi 
Chan.  £ep.351 .]  wasof  opinion,  that  there  was  not  the  requisite  evi- 
dence that  the  other  co-directors  ever  authorized  the  making  of 
the  contract,  and  that  the  subsequent  acts  and  assent  of  certain  of 
the  directors  were  no  ratification  by  the  company  at  large  of  the 
contract ;  and  he  on  those  grounds  declared,  that  there  was  no 
well-founded  pretence  on  the  part  of  the  complainant  of  a  right  to 
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c  aS  on  the  company  at  large,  or  on  any  individual  of  it  to  con- 
tribute to  the  damages  which  White,  Taylor  and  White  might 
recovei  against  him  ;  and  he  refused  to  grant  the  relief  sought  by 
the  bill.  But  the  Court  for  the  Correction  of  Errors  reversed  the 
decree,  on  the  ground  that  the  agreement  was  authorized,  or  had 
been  ratified  by  the  directors,  and  by  all  the  members  of  the  com- 
pany, except  Nathan  Doane  who,  it  was  said,  had  forfeited  his  shares 
and  as  to  whom  the  bill  was  dismissed  with  costs ;  and  it  was 
held  that  all  the  members  of  the  association  except  Doane  were 
chargeable  as  partners  with  the  liabilities  growing  out  of  the  con- 
tract, and  bound  to  contribute  to  the  payment  of  the  damages  re- 
coverable for  the  non-performance  of  it,  and  that  the  injunction 
against  the  judgment  at  law  should  be  continued  until  such 
contiibution  should  be  settled  and  made ;  and  a  decree  based 
upon  those  principles  was  sent  to  the  Court  of  Chancery  to  be 
executed. 

This  case  was  cited  by  the  defendants'  counsel,  as  distinguish- 
ing between  the  liability  of  the  principal,  and  the  remedy  against 
him  in  such  cases,  by  reason  of  his  own  acts  or  admissions,  and 
his  liability  and  the  remedy  against  him,  upon  the  contract  of  the 
agent ;  and  as  establishing  upon  that  distinction  the  rule,  that  the 
.  covenant  of  the  agent,  for  benefits  to  the  principal  within  the 
scope  of  the  agency,  may  create  a  liability  of  the  principal  in  re* 
spect  of  the  benefit,  which  equity  may  enforce ;  biit  that  the 
agent's  seal  cannot  change  the  principal  with  the  covenant  aoas 
to  give  an  action  at  law  against  him.  Senator  Hopkins  does 
appear  to  incline  to  those  views  of  the  case ;  and  he  holds  the 
equity  of  the  complainant  to  be  against  the  joint  funds  of  the 
company,  and  that  there  was  no  remedy  against  the  indivi- 
dual members  as  co-partnere ;  but  none  of  the  judges  concur 
with  him  on  that  point ;  and  he,  while  he  holds  those  opinions 
upon  the  equity  of  the  case,  admits  in  clear  and  strong  tennsiy 
that  the  subsequent  ratification  of  the  contract  is  a  ftct  hook 
which  assent  and  participation  at  the  time  may  be,  and  ought  to 
be,  inferred.  And  if  that  position  be  correct,  upon  our  view  ai 
its  bearings,  it  would  bring  the  case  within  the  principle,  whieb 
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allows  a  remedy  on  the  contract  against  all  the  parties,  who  assent-    ^^gX®'"*» 

ed  to  it  at  the  time,  whether  it  was  sealed  by  them  personally,  or  — 

by  their  agents  for  them.  The  judges,  whose  opinions  are  reported,  v. 

an  put  the  reversal  upon  the  previous  authority  cf  Skinner  as  Bi^er, 
agent,  to  make  the  contract  for  the  company,  or  upon  the  subse- 
quent ratification  and  adoption  of  it  by  the  company :  ascribing  the 
same  legal  effect  to .  the  previous  authority,  and  the  subsequent 
adoption,  in  charging  the  members  of  the  company, as  co-part- 
ners with  the  obligation  of  the  contract,  and  in  imposing  on  them 
the  duty,  and  entitling  the  complainant  to  the  light,  of  contribu- 
tion to  the  damages  recoverable  against  the  complainant,  for  the 
non-performance  of  the  engagement.  They  differed  in  opinion 
as  to  the  remedy  and  form  of  pleading,  by  which  the  rights  of  the 
complainant,  and  the  obligation  of  his  fellow-memberd  of  the 
company,  were  to  be  enforced ;  but  they  all  concurred  in  the 
opinion  as  to  the  liability  of  the  company. 

Judges  Platt  and  Yates  agreed  with  the  Chancellor,  that 
there  was  not  the  requisite  evidence  that  the  co-directors  au- 
thorized the  making  of  the'  contract ;  and  they  thought  that  the 
subsequent  acts  of  the  directors  and  company  couM  not  in  that 
case  authorize  a  presumption  of  previous  assent;  and  on  those 
grounds  they  inclined  to  the  opinion,  fhat  neither  the  directors  nor 
the  company  were  chargeable  with  an  action  at  law  upon  the 
covenant.  But  Chief  Justice  Spencer  thought  it  clearly  proved 
that  Skinner,  the  appellant,  made  the  contract  with  the  direct 
approbation  and  consent  of  Raymond,  one  of  the  co-directors, 
and  that  it  was  subsequently  made  known,  assented  to,  and  rati- 
fied by  the  other  directors,  and  by  all  the  stockholders,  except 
Doane,  who  had  previously  forfeited  his  t^ares.  And  he  express- 
ed a  decided  opinion  that  both  at  law  and  in  equity,  the  subse- 
qaeot  assent  of  the  principal  to  the  act  of  an  agent  in  relation  to 
the  interest  and  affairs  of  the  principal,  is  equivalent  to  a  porftive 
and  direct  authorization  to  do  the  act ;  that  sucji  subsequent  as- 
sent is  an  adoption  of  the  act  of  the  agent :  and  his  coDclumon 
was,  that  the  co'npany  was  bound  by  the  contract ;  and  be  held 
the  covenant  to  be  the  contract  of  the  directors,  and  that  the  dt- 
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Dm.  Taia,   Kctora,  acting  for  the  company,  as  their  agent  within  the  scope  of 
'        their  authority,  were  not  personally  answerable ;  but  that  the 
Gram       covenant  they  entered  into  was  the  contract  of  the  company,  on 
Seton  and     which  White,  Taylor,  and  White  had  a  legal  remedy  against  the 
individuals  composipg  the  association.    The  same  principle  was 
in  effect  established  by  the  Supreme  Court  in  the  case  of  Randall 
V.  Van  Vechten  and  others^  (19  John.  60.)  to  which  Chief  Justice 
Spencer  refers  as  applicaUe  to  the  case  before  him,  and  governing 
its  decision.    Randall,  in  that  case,  brought  an  action  of  cove- 
nant on  an  agreement  made  with  him  by  the  defendant^  who 
were  a  committee  afqpointed  by  the  corporation  of  the  city  of  Al- 
bany for  that  purpose ;  and  by  which  the  plaintiff  engaged  to  sur- 
vey the  city,  and  to  make  maps,  profiles,  &c.,  and  the  defendants 
promised  to  pay  the  jdaintiff  the  sums  mentioned  in  the  agreementx 
for  his  services,  and  to  make  him  reasonable  advances.     The  de- 
'  fendants  signed  their  names  and  affixed  their  seals  individually  to 
the  agreement,  but  were  known  and  understood  by  the  plaioliff 
to  contract  with  him  for  the  corporation ;  and  the  acts  and  resolu- 
tions of  the  corporation  were  produced,  showing  their  absent  to, 
and  ratification  of,  the  contract.      The  principal  question  was, 
whether  it  was  a  personal  covenant  binding  the  defendants  indi- 
vidually, or  a  contract  which  bound  the  corporation.     The  court 
heldy  that  the  defendants  having  acted  as  agents  for  the  corpora- 
tion, and  not  in  their  own  right,  were  not  personally  bound,  but 
that  the  engagement  was  to  be  fulfilled  by  the  corporation ;  and 
that  the  sealing  of  the  contract  by  their  agent  did  not  absolve 
.  the  corporation  from  the  obligation  to  perform ;  and  they  express- 
ed a  decided  opinion  that  the  plaintiff  had  a  remedy  by  an  action 
of  assumpsit  upon  it  against  the  corporation,  and  that  the  com- 
mittee were  not  pexsooally  liable.     In  this  ca^e,  the  form  of  the 
remedy  against  the  principals  appears  to  have  been  the  most  em- 
barrassing qu^tjion.     It  was  objected,  that'  the  assumpsit  was 
inerged  in  the  s^cialty,  and  yet  it  could  not  be  the  covenant  of 
the  corppratioiif  as  the  corporation  seal  was  the  only  organ  by 
which  ^bf^  bo^  politic  could  covenant,  and  the  seals  of  the 
.agi^t«  were,  ^n.  no  s^nse*  the  seal  of  the  corporation.      But  the 
answer  was,  that  the  rale  of  merger  did  not  apply ;  for  the  corpo- 
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ration  bad  not  affixed  their  seal  to  the  eoDtraet,  and  as  to  them  it    Dec  Tana. 

ias8 
was  a  simple  agreement  in  v^riting  by  their  agents  for  them,  upmt 


which  assumpsit  would  lie.  A  dtetinction  wii*  taken  between  a 
eorporation  and  an  individual  contracting  by  agent,  and  it  was  %!«*«»  «ai 
said  that  the  seal  of  the  agent  could  not  represent  the  seal  of  the 
body  corporate,  whose  deeds  must  have  the  corporation  seal ;  but 
that  the  seal  of  an  ageiit  of  an  individoal  is  in  law  the  seal  of  hi^ 
principal ;  and  that,  tiiereibre,  the  lorm  of  action  against  the 
principal,  in  the  cape  of  a  corporation,  is  not  determined  by  the 
form  in  which  the  agent  contracts;  hut  that  in  the  case  of  an  in- 
dividual,  the  form  of  action  must  correspond  with  the  form  of  the 
contract,  whether  by  seal  or  simple  contract  This  disthietion 
shows  that  covenant  would  have  been  the  proper'  fonii of  action 
on  the  agreement  of  the  agi&nt,  if  the  principal  had  been  an  Indi- 
vidual, and  not  a  corporation. 

It  is  admitted,  that  in  bankruptcy  one  partner  may  exeoate  a 
deed  in  behalf  of  himself  and  his  co-partners^  which  w31  be  bind- 
ing upon  both.    This,  however,  is  allowed  to  be  an  exception  to 
the  general  rule ;  but  it  is  an  exception  under  which  the  rale  is 
dispensed  with,  in  the  case  to  which  it  applies ;  and  if  one  part- 
ner binds  another  without  his  copartner's  consent,  he  alone,  by 
his  single  signature  and  seal,  for  and  in  the  name  of  the  firm, 
gives  validity  to  the  deed  without  the  previous  authority  or  sub- 
sequent adoption  of  the  absent  partner.    Yet  it  is  an  exception, 
which  has  not  been  introduced  by  statutory  provision,  but  which 
owes  its  origin  to  the  great  inconveniencies  it  obviates,  and  rests 
upon  the  sanction  of  usage,  and  its  own  great  intrinsic  merits  for 
its  support ;  and  it  is  co-extensive  in  its  application  with  the  ne- 
cessity which  gave  it  birth.    It  shows,  that  the  general  rule  does 
yield  to  the  force  and  pressure  of  circumstances,  and  may  be  re- 
laxed to  aycid  inconveniencies,  without  a  violation  of  principle. 
So  it  has  been,  held  that  a  warrant  of  attorney,  executed  by  one 
partner  for  himself  and  bis  co-partner,  in  the  absence  of  the  co- 
partner, but  with  his  consent,  is  a  sufficient  authority  for  mgning 
judgment  against  both ;  and  the  assent  of  the  absent  co-partner, 
irhich  ratifies  and  confirms  the  deed,  may  be  subsequent  to,  and 
need  not  precede  or  accompany  the  execution ;  the  principle  is, 
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tht^Tetm,  that  die  assent  of  ibe  abseut  partner  to  tbe  deed  amounts  to  an 
a&>ption  of  the  seal 


^^^  And  is  it  too  bold  a  proposition  to  hazard,  that  as  between  pari* 

Mm  Bad  necB  who  are  identified  in  interest,  and  co-equal  in  their  power8»  a 
sealaffiaed  by  either  to  the  signature  of  the  fitm  may,  by  the  pre- 
vious authorization  or  subsequent  assent  and  adoption  of  the  other, 
be  in  judgment  of  law  the  seal  bf  each,  so  as  to  make  the  instra- 
nient  the  deed  of  all  tiie  members  of  the  co-partnership,  who  thus 
gire  it  their  assent  and  concurrence  1 

In  the  case  of  HaUey  v.  Fairbanks  and  Whitney^  4  Matam,  900. 
where  the  action  was  assumpsit  by  a  creditor  against  the  principal 
debtor,  and  his  trustee,  under  an  assignment  for  the  benefit  of 
cfeditors,.  fiK  the  recovery  of  the  debt  out  of  the  funds  assigned  the 
trustee  on  the  ground  of  the  insufficiency  of  the  assignment  to  pro- 
tect the  property  of  the  debtor  in  tbe  hands  of  the  trustee  from  the 
claims-of  the  creditor :  one  point  was,  that  several  of  the  creditors^ 
who  had  signed  and  sealed  the  assignment  being  partners^  bad 
esecnted  the  instrument  with  a  single  seal  in  the  co-partnership 
name  of  the  firm,  and  not  in  the  individual  names  of  the  partners; 
which  form  <tf  signature  and  execution  it  was  insisted  was  irregu- 
lar and  inoperative  in  law,  and  on  that  ground  it  was  contended 
that  the  claims  of  those  creditors  must  at  all  events  be  deducted 
fnom  the  amount  to  be  retained  by  the  trustee  in  virtue  of  the 
deed.  Judge  Stort  acceded  to  the  principle,  that  one  partner 
could  not  bind  another  by  deed  without  his  assent,  but  held  that  a 
signature  and  sealing  in  the  name  of  the  co-partnership  whh  a 
single  seal  is  good,  and  binds  all  the  partners  who  are  present,  or 
assent  to  the  execution.  So  in  the  case  of  Hairy  Darst  and  others  9. 
RoUi,41Vash.  C.  C  JS.  471.  the  declaration  was  in  covenant,  and 
stated  that  Henry  Darst  and  two  others  who  were  named  with 
him  ia  the  declaration  as  plaintiffii  in  the  suit,  by  the  name  and 
description  of  Henry  Darst  8l  Co.,  entered  into  an  agreement  with 
tbe  flefendaot,  under  their  respective  hands  and  seals,  whereby 
the  {daintiffir  agreed  to  sell  to  the  defendant  certain  lands  in  the 
state  of  Ohi<^  for  whidi  the  defendant  agreed  to  pay  a  stipulated 
price.  The  plea  of  non  est  factum  was  interposed.  At  the  trial 
( he  agreement  was  ofiered  in  evidence,  and  it  appearing  when  prxy* 
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duced  to  have  the  signature  and  seal  of  Henry  Darst  &  Co.,  and 
of  the  defendant,  knit  not  to  be  signed  and  sealed  by  all  the  mem- 
bers of  the  firm  of  Darst  and  Co.,  individually ;  the  counsel  for  the 
defendant  objected  to  it  as  inadmissible,  contending  that  it  was 
the  deed  of  Henry  Darst  dnly,  and  not  the  deed  of  the  other 
plaintiffl  and  of  the  defendant,  as  stated  in  the  declaration.    To 
this  it  was  answered,  that  the  execution  of  the  deed  by  one  of  the 
plainiift  by  the  direction  of  or  with  the  assent  and  concurrence 
of  the  others,  though  evidenced  by  their  subsequent  ratification, 
made  it  the  deed  of  each  of  the  plaintiflb ;  and  that  the  assent 
was  to  be  proven  by  the  evidence  the  plaintiffs  yet  had  to  ofier. 
And  Lord  Lovelace's  case,  and  the  cases  of  BM  v.  DunsterviUe^ 
Maekay  e.  Bloodgood^  and  Skmnerv,  DayUmj  were  cited  and  read 
by  the  plaintiff's  counsel,  as  supporting  their  propositions.  Judge 
Washington  declared,  that  the  cases  which  had  been  read, 
abmidantly  proved,  and  he  decided  that  the  execution  by  Henry 
DarsC,  one  of  the  partners  and  owners  of  the  land,  with  the  con- 
sent of  the  other  two  partners  and  owners,  made  it  the  deed  of 
the  three ;  and  although  there  was  but  one  seal,  yet  that  was,  in 
point  of  law,  the  seal  of  each  of  them ;  and  he  ruled,  that  upon 
proof  of  the  consent  and  concurrence  of  the  other  two  in  the  exe« 
cution  by  Darst,  (if  such  proof  was  necessary,  and  the  joining  in 
tbe  suit  was  not  of  itself  sufficient  for  the  purpose,)  the  agree- 
ment was  good  evidence  to  go  to  the  jury.   The  concurrence  of 
the  other  .two  in  the  execution  by  Darst,  was  proved,  and  a  ver- 
dict was  rendered  for  the  plaintiffs.    Now  it  is  manifest  that  the 
leaned  judge  was  strongly  inclined  to  the  opinion,  that  the  fact 
of  the  two  co-plaintiffs  joining  with  Darst  in  the  suit,  was  of  itself 
smfficient  proof  of  their  assent  and  concurrence  in  the  deed ;  and 
the  further  evidence  offered  by  the  plaintiffs  of  such  concurrence, 
was  the  subsequent  ratification  of  the  agreement  by  them.  Darst 
did  not  pretend  to  be  allowed  by  deed  to  seal  for  the  other  partners 
and  owners  of  tbe  land.    These  cases  appear  to  me  to  establish 
principles,  which  apply  to  the  case  now  before  us.    The  charter- 
party  in  this  case  was  executed  by  one  of  the  defendants  for  him- 
aelf  and  the  other  defendant,  his  general  co-partner.     It  was  for 
the  charier  of  a  vessel,  to  be  employed  for  legitimate  co-par(ner- 
YOSs:  1.  36 
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Bunker. 


Dec.  Term,   ship  purposes.     The  contract  was  seen  by  the  absent  partner  at 

182S 

Angostura,  where  he  resided,  and  he,  with  full  knowledge  of  it, 
received  the  outward  cargo  of  the  ship  which  was  consigned  to 
him,  and  shipped  the  return  cai^o  on  board  the  chartered  vessel, 
under  the  charter-party,  and  in  conformity  to  its  provisions,  with- 
out any  objection  on  his  part  to  the  form  of  the  contract,  as  a 
partnership  engagement.     Was  not  the  judge  right,  then,  in 
charging  the  jury,  that  they  would  be  justified  by  these  facts,  in 
concluding  that  Bunker,  the  absent  partner,  had  authorized  Se- 
ton to  execute  the  deed  1    If  the  act  was  unauthorized,  and  he 
intended  not  to  be  bound  by  it,  would  he  not  have  repudiated  the 
charter,  or  have  expressed  some  dissatisfaction  or  complaint'!   He 
must  have  had  full  knowledge  of  the  charter-party,  for  ii  was  the 
title  of  the  partnership  of  which  he  was  a  member,  to  the  ship  for 
the  voyage.     It  was  the  compact  which  was  to  govern  him,  and 
to  regulate  his  conduct  in  regard  to  the  ship,  and  from  that  source 
alone  could  he  acquire  information  as  to  the  time  he  was  allowed 
to  detain  her,  and  the  port  to  which  she  was  to  be  sent.     He  can- 
not be  allowed  to  take  shelter  under  the  plea  of  ignorance,  for  he 
was  chargeable  with  full  knowledge  of  the  existence  and  contents 
of  the  instrument.     Under  these  circumstances,  was  not  his 
silence  a  tacit  acknowledgement  of  the  authority  of  his  partner  to 
enter  into  the  charter-party,  and  his  acts  in  receiving,  sup.  ying, 
and  employing  the  chartered  vessel,  and  shipping  the  return  car- 
go under  the  charter-party,  a  recognition  of  the  contract,  and  a 
full  ratification  and  adoption  of  it  by  him  1    This  subsequent  re- 
cognition amounts  to  a  ratification  of  the  contract;  and  «t  was  a 
fact  from  which  the  jury  might  well  infer  a  previous  authority  in 
Seton  to  contract  by  seal  for  the  co-partnership.     [19  John.  571 .] 
The  power  of  Seton  to  bind  his  co-partner  by  contracts  without 
seal,  for  purposes  within  the  scope  of  the  co-partnership  employ- 
ment, is  not  contested ;  and  it  is  impliedly  admitted,  that  the  em- 
ployment of  thb  vessel  for  the  voyage  and  adventure  upon  which 
she  was  sent  by  Seton,  was  authorized  by  the  terms  of  the  «o- 
partnei*ship.     It  is  equally  clear  that  Seton  was  the  acting  part- 
ner at  New-York  at  the  time,  and  the  agent  there  for  Bunker,  his 
absent  co-partner.     Indeed,  that  fact  could  not  be  denied,  for  the 
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acts  of  both  partners  conclude  them  upon  the  point.     It  follows   Dec.  Term, 
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then,  that,  upon  the  principles  already  settled  by  the  Supreme  1_ 

Court  and  the  Court  for  the  Correction  of  Errors  in  the  cases  I 
have  cited,  the  co-partnership  was  bound  by  the  obligation  of  the 
contract  of  Seton  as  partner  and  agent  of  the  firm ;  and  both 
partners  having  each  in  his  appropriate  sphere  concurred  in  reap- 
ing the  fruits  of  the  charter-party,  and  enjoying  the  benefit  result- 
ing from  the  use  of  the  vessel,  must  both  be  bound  to  pay  the 
consideration  agreed  to  be  given  for  the  use  of  her.  The  only 
question,  that  can  be  made,  is  upon  the  form  of  the  remedy  upon 
the  contract — whether  this  action  of  covenant  against  both  is 
maintainable,  or  covenant  against  Seton  alone,  or  a  bill  in  equity 
against  the  co-partnership,  was  the  proper  form  of  the  suit  I  The 
only  objection  to  the  action  in  its  present  form,  is  the  technical 
effect  of  the  seal.  For  if  the  partnership-name  had  been  sub- 
scribed by  Seton  without  a  seal,  there  could  have  been  no  objec- 
tion to  the  validity  of  the  contract,  or  to  an  action  of  assumpsit 
against  both  the  co-partners  upon  it.  But,  if  an  authority  to  con- 
tract for  a  partner  by  seal  in  his  absence,  may  be  conferred  by 
him  upon  his  co-partner  by  parol,  and  if  the  fact  of  such  autho- 
rity being  given  may  be  inferred  from  other  facts,  there  can  be  no 
solid  objection  to  an  action  of  covenant  on  this  contract  against 
both  partners ;  for  the  jury  have  found  that  Seton  had  authority 
to  seal  the  deed  for  Bunker,  and  the  seal  afEixed  by  Seton  by  that 
authority  to  the  co-partnership-name,  must  consequently  be  in 
law  the  seal  both  of  himself  and  of  his  partner.  I  have  endea- 
voured to  show  that,  whatever  may  have  been  the  ancient  law, 
it  is  now  the  settled  rule  that  an  authority  to  execute  a  deed  for 
co-partnership  purposes,  may  be  conferred  by  one  partner  upon 
another  by  parol ;  and  the  cases  to  which  I  have  referred  appear 
to  me  to  confirm  the  position.  In  the  case  of  White  and  others  v. 
Skkmer^  13  John.  R.  307.,  the  plea  was  held  to  be  bad,  for  the 
want  of  the  averment  of  an  authority  to  Skinner,  from  his  fellow- 
directors  or  the  company,  to  contract  for  them  by  seal ;  and  in  the 
subsequent  case  of  Randall  v.  Van  Feckten  and  others^  the  court 
held,  that  the  evidence  of  the  agent's  authority  supplied  the  de- 
fect in  the  plea  in  the  prior  case,  and  was  sufficient  to  charge  the 
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'        sonal  liability.  Yet  the  authoritywas  not  shownor  required  to  be  by 
deed.     80  in  the  case  of  Skinner  v.  Daytcn  and  others  in  equity, 
where  the  whole  case  waa  disclosed  and  the  principabs  held  aot 
swerabli'  for  the  contract  of  the  agent  as  made  by  their  authority, 
no  vestige  of  ati  authority  by  deed  is  found.     The  ratification  and 
adoption  by  the  company  was  by  resolutions,  letters,  and  acts ; 
and  the  previous  consent  of  one  of  the  co-directors  was  by  parol. 
Yet  stress  is  laid  on  these  acts  and  on  this  parol  consent  by  Uie 
court ;  and  it  is  distinctly  admitted  that  the  right  to  contribiition 
would  have  been  imperfect  without  that  proof.    Chief  Justice 
Spencer  expresses  a  decided  opinion  that  the  evidence  was  guiif> 
cient  to  exonerate  the  agent,  and  to  support  an  action  on  the 
covenant  against  the  individuals,  who  composed  the  associatioD ; 
and  if  the  other  Judges,  whose  opinions  are  reported,  incline  to  the 
opinion  that  the  members  of  the  company  could  not  be  sued  at 
law  in  an  action  of  covenant  on  the  contract,  it  is  because  there 
was  not,  in   their  judgment,  the  requisite  evidence  to  show  an 
authorization  of  the  agent  to  bind  his  associates  by  a  seal;  and 
that  such  an  authority  would  not  in  that  case  be  inferred  fimn 
their  subsequent  adoption  of  the  contract.     There  was  another 
reason,  which  might  have  weighed  with  these,  who  held  ihat 
an  action  at  law  against  the  company  was  not  a  competent 
remedy  in  that  case.  White,  Taylor  and  White,  themselves,  with 
whom  the  contract  was  made  by  the  agent,  were  associates  and 
fellow  members  of  the  company,  and  in  a  suit  on  the  contract 
against  all  the  members  they  would  be  proper  parties  defeadanti. 
Besides,   the  contract  was  for  joint  account,  and  they 
bound  to  contribute  to  the  damages  they  themselves  would 
cover  in  the  action  at  law.     The  incongruity  and  intrinsic 
ci^ties  of  a  suit  at  law,  in  which  the  same  person  wouM  be  both 
plaintiflfand  co-defendant,  probably  conduced  to  the  preference  of 
a  suit  in  equity,  which  would  be  free  from  that  emharrasanent. 
However  that  may  be,  my  judgment  upon  the  merits^  aside  firom 
the  question  of  form,  I  confess,  leans  to  the  views  taken  of  the 
case  by  the  Chief  Justice.    It  seems  to  me,  that  where  the  obliga- 
tion of  the  contract  is  held  to  bind  the  principal  as  made  by  his 
authority  or  adopted  by  hun,  the  remedy  against  him  upon  it  must 


THE  CITY  OP  NEW-YORK. 


985 


Gram 

V. 

Seton  and 
Bunker. 


be  the  same  as  if  it  had  been  executed  by  him,  I  discover  no  t>ee.  Term, 
solid  distinetioa  between  the  previoiis  aiiihorization  of  the  act  or 
contract  of  the  agent,  and  the  subsequent  ratification  and  adoption 
of  k  by  the  principal.  If  the  agreement  is  in  the  nan^e  of  th^ 
principal,  and  the  law  charges  him  with  it  as  hb  contract,  an 
action  of  covenant  must  lie  upon  it  against  him ;  f<v  the  adoption 
makes  the  seal  affixed  to  it  by  the  agent,  the  seal  of  the  principal* 
And  this  I  understand  to  be  the  doctrine  of  the  case  of  J{amle0o. 
Van  Fedkfm  and  0thgr$.  There,  the  previoiis  authority  to  the 
agents  to  contract  by  seal,  if  there  was  any  such  authority,  did  not 
appear ;  hut  a  subsequent  ratiieation  and  adoption  of  it  was  fully 
proved.  It  is  assumed  by  the  court,  that  the  appointment  of  the 
defendants  by  the  corporation  as  their  agents,  fiv  the  purpose  of 
cimtracfting  with  Randall  for  the  survey,  was  conceded  at  the 
trial ;  but  it  was  the  agency  only  that  was  admitted,  and  not  the 
authorissation  by  deed  to  contract  by  seaL  Whether  the  appoint- 
ment of  the  cMinuttee  was  under  the  corporate  seal  or  by 
resolution  does  not  af^pear ;  and  in  the  absence  of  snA. 
authority,  the  con^nt  or  approbation  of  the  common  council  was 
shown.  It  must  have  been  the  ratification  and  adoption  of  the 
the  contract  by  the  common  council  that  bound  the  corporation 
to  a  performance  of  it ;  and  we  have  the  authority  of  Chief 
Justice  Spbncbk,  who  presided  in  the  court  at  the  time,  and  eon* 
conred  in  the  deci4on,  for  saying,  that  the  court  put  the  decision 
prindpaHy  upon  the  recognition,  adoption  and  ratification  by  the 
corporation,  of  the  contract  of  the  agents.  The  court  in  that  case 
hdd,  that  the  ccvpomtion  were  liable  at  law,  upon  the  contract 
made  by  the  agents,  (though  subscribed  by  them  and  sealed  with 
their  own  seals,)  by  reason  of  the  adoption  of  it  by  Uieir  principals, 
and  that  the  agents  were  not  persona%  anvwerable.  It  was  not 
competeBt  to  the  coiporation  io  adopt  the  seal  ct  the  agents  or  to 
bind  themselves  by  deed,  otherwise  than  1^  the  corporation  seal ; 
and,  therefinre,  they  were  heM  to  adopt  the  contract  without  the 
9eal,  and  to  be  chargedUe  in  assumpsit.  But  if  the  party  to  be 
charged  had  been  a  natural  person,  his  adoption  of  the  agentfs 
contract  would  httve  made  the  agent'e  seal  his  own ;  and  the 
actioa  would  have  been  in  oovenant  on  the  deed ;  itfid  so  the 
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court  declared.  This  case  was  free  from  the  emharrassments, 
which  surrounded  the  other ;  for  Randall  was  a  stranger  to  the 
corporation^and  not  a  partner  with  those  whom  lie  was  to  sue.  The 
whole  benefit  of  the  recovery  against  them  would  belong  to  him ; 
and  he  would  not  be  liable  to  contribute  to  satisfy  his  own  verdict. 
In  these  cases  of  Randall  v.  Van  Vechten  and  Skmner  v.  Daytont 
to  which  I  have  so  often  referred,  the  sufficiency  ol  the  agent's 
authority  to  bind  the  principal  by  deed,  was  involved  in  the  ques- 
tions which  came  before  the  court*  In  both  coses,  the  contract 
of  the  agent  was  under  seal,  and  it  did  not  appear  in  either  case, 
nor  was  it  pretended,  that  the  agent  was  authorized  by  deed  to 
seal  for  the  principals.  If  a  special  authority  by  deed  was  indis- 
pensably necessary  to  empower  him  to  seal  for  them,  the  absence 
of  all  proof  of  such  an  authorization  would  have  been  conclusive 
against  the  liability  of  the  principals.  H  w  ti  en  are  we  to  ac- 
count for  the  absence  of  any  exeer  tion  to  the  agent's  authority 
on  that  ground?  Must  we  not  conclude  that  the  objection  was 
not  taken  because  it  was  believed  to  be  untenable  1  If  so,  the 
counsel  and  the  learned  judges  must  have  been  of  opinion,  that 
an  authority  by  deed  was  not  required  to  enable  the  agents  to  seal 
for  their  constituents.  In  the  case  of  Randall  v.  Van  Vechien, 
the  proof  was,  that  the  common  council,  by  several  formal  re- 
solves, recognized,  adopted,  and  ratified  the  contiact  of  the  com- 
mittee ;  and  the  court  held,  that  the  evidence  was  sufficient  to 
show,  that  the  committee,  being  the  agents  of  the  corporation, 
had  lawful  authority  to  bind  their  principal  according  to  the  terms 
of  the  agreement.  Mr.  Justice  Platt,  who  delivered  the  opinion 
of  the  court,  observes,  th  t  it  was  not  made  a  point  at  the  trial, 
whether  the  corporation  had  originally  appointed  the  defendant 
their  agent  for  making  the  contract ;  and  he  says,  that  the  court 
must  presume,  that  if  the  point  had  not  been  tacitly  conceded,  a 
formal  power  of  attorney,  or  at  least  a  resolution  of  the  board  of 
conmion  council  for  that  purpose,  would  have  been  shown.  He 
does  not  intimate  any  necessity  to  presume  an  authority  by  deed, 
but  declares,  that  it  would  make  no  difference  whether  the  agents 
for  the  corporation  were  appointed  under  the  corporate  seal,  or 
by  a  resolution  in  the  minutes.  It  may,  he  says,  be  legally  done 
either  way ;  and  yet  a  resolution  of  a  corporation  is  not  a  deed, 
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ner  v.  Dayton^  on  appeal  from  the  Court  of  Chancery,  the  judges 
divided  upon  the  s nil iciency  of  evidence  to  show  an  authority  in 
Skinner  to  enter  into  the  contract  for  the  company;  but  the 
point  that  bis  authority  to  be  valid  must  be  by  deed,  (which,  if 
tenable,  must  have  been  conclusive  of  the  question,)  was  not 
taken  by  either  of  the  learned  judges,  who  expressed  opinions 
against  the  sufficiency  of  the  evidence  to  prove  the  authority*. 
The  authority,  if  any,  was  firom  Raymond  and  Hiichcpck,  the 
two  co-directors,  who,  with  Skinner,  the  president,  conbtituted  the^ 
board  of  directors,  and  were  virtuajiy  vested  by  the  articles  of 
association  with  the  power  of  transacting  all  necessary  business. 
They  denied,  in  their  answer,  that  the  contrait  was  made  with 
their  approbation  or  consent,  and  the  proof  of  their  approval  and 
concurrence  was,  the  declaration  and  admission  by  Raymond  of 
his  implied  consent  given  to  Skinner  tomake  the  contract,  and  the 
recognition  of  the  contract  by  Hitchcock,  as  obligatory  upon  the 
company.  It  was  apparent  upon  the  face  of  this  evidence,  that 
the  agent  could  not  have  authorized  by  deed  to  cent 'act  under 
seal  for  the  principals,  and  the  inquiry  into  the  evidence.of  his 
authority  to  bind  the  company  by  the  contract  in  question,  was  a 
virtual  admission  of  the  sufficiency  of  a  parol  authority  for  the 
purpose ;  for  in  that  view  alone  could  the  inquiry  be  material 
Mr.  Justice  Platt  indeed  expresses  the  opinion,  that  one  of  the 
associates,  admitting  them  to  be  partners,  could  not  bind  his  co- 
partner by  a  seal  without  special  authority,  but  he  does  not  say, 
nor  intimate',  that  the  authority  to  seal  must  be  by  deed.  Mr. 
Justice  Yatbs,  while  he' states  the  law  to  be  that  one  person  can- 
not seal  for  another  without  express  authority,  admits  that  the 
authority  may  in  some  instances  be  by  parol,  and  he  refers  to  the 
case  of  BdU  v.  DunstervUle  as  an  example  of  such  an  authority 
by  parol.  Chief  Justice  Spencer  held,  that  a  subsequent  assent 
is  an  adoption  of  the  act  of  the  agent,  and  equivalent  to  a  positive 
and  express  authorization  to  do  the  act ;  and  he  adds,  that  the 
ratification  and  adoption  of  the  contract  of  Skii^ier  by  the  re- 
spondents in  that  case,  gave  White,  Taylor,  and  White  a  good 
ground  of  action  upon  it,  against  the  individual  c<»npo6ing  the 
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negotiatioii  of  tli6  contraot  of  Sldnnert  by  the  act  of  the  president 
^^  and  directors  in  making  the  asrignment  to  which  he  fefei% 
^oft  <iid  amounted  to  a  ratification,  and  was  a  fiict  fitom  which  assent  and 
participation  at  the  time  might  be  and  ought  to  be  inftned.  He 
was  of  opiaion,  that  fflcinner,  having  contracted  as  the  agent,  waa 
not  personally  bMnd ;  but  that  the  contract  was  made  or  ratified 
by  the  director»-^he  proper  agents  of  the  company«-*-and  was  bind* 
ing  not  upon  the  individual  as  such,  but  upon  the  company  in 
its  collective  capacity ;  that  is  upon  its  funds.  The  Judges  held  it 
binding  upon  the  individuals  composing  the  company,  which  opin* 
ion  prevailed ;  and  they  were,  on  that  ground,  held  liable  lo  ooa« 
tribution.  These  cases,  then,  certainly  countenanoe,  if  they  do 
not  in  tennto  adopt  the  prindide,  that  the  authority  of  an  agent  to 
seal  fiyr  his  principal  may  be  eflbctual,  without  the  formality  of  a 
power  by  deed.  And  my  conclusion  is,  that  as  between  partners,  the 
principal  who  adopts  and  ratifies  the  deed,  which  his  co-partner,  in 
virtue  of  a  parol  authority  to  aflbt  his  seal,  has  execuisd  for  him,  on 
the  principles  in  operation  with  us,  makes  the  seal  used  by  the 
agent  his  own,  and  becomes  liable  to  an  action  of  covenant  upon 
the  contract,  as  his  own  deed ;  and  upon  that  ground,  if  my  views 
of  the  evidence  of  adoption  are  correct,  this  acti<Mi  is  maintainable 
against  Bunker  conjointly  with  Seton,  whether  the  authority  of 
the  latter  to  contract  fbr  the  Ibrmer  by  seal  was  expressly  proved 
or  not  The  prerious  authority  was^  if  necessary  to  satisfy  the 
forms  of  law,  to  be  inferred  from  the  subsequent  asmnt  and 
adoption ;  and  under  that  aspect  of  the  case,  the  chai^  of  the 
Judge,  if  iue<MTect,  would  not  ritiate  the  verdict  The  error  is  upon 
an  immaterial  point  and  could  not  mislead  the  jury ;  and  amisdi* 
rection  under  such  circumstances  is  not  a  sufficient  ground  fiir  a 
new  trial  But  again,  this  charter<farty  was  a  contract  for  the 
lease  or  hiring  of  the  vessel  for  a  voyage,  by  the  plaintiflf  to  the 
defendants^  for  a  stipalated  freight  and  demurrage,  as  the  con- 
sidemtion  of  the  grant  The  dbsent  partner  accepted  the  charter 
of  the  brig,  uttderstandingly  and  with  ftdl  knowledge  of  the 
chaMeNparty,  which  profcooed  to  confer  the  title  of  the  vessel  fiir 
the  foyage  upon  him  and  bis  cOi^iartner,  as  the  charterers.  This 
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charter-^rty,  under  which  the  defendants  assumed  upon  them-  Dec.  Term, 
eelves  the  temporary  ownership  of  the  vessel,  and  employed  her 
for  their  commercial  operatiuns,  contained  the  covenant  on  their 
part  for  the  payment  of  the  consideration  or  freight  and  demurrage, 
upon  which  this'  suit  is  nowhroughf.  What  then  was  the  legal 
effect,  of  this  acceptance  of  the  title  and  of  the  actual  possession, 
use  and  employment  of  the  vessel,  by  both  the  partners  under  the 
charter,  upon  the  operation  of  the  covenant  of  the'cliarterers  to 
pay  the  consideration  7  Can  it  be  that  one  of  the  joint  purchasers, 
who  takes  the  benefit  of  the  purchase  under  a  deed  to  both,  may 
refuse  to  pay  the  consideration  which  that  deed  reserves,  or  he- 
cause  he  has  omitted  personally  to  seal  the  deed,  or  that  one 
panner'who  maybe  solvent,  shall  throw  upon  another  who  may  be 
insolvent,  the  obligation  which  has  been  incurred  by  a  contract  in 
the  usual  course  of  trade,  in  their  co-partnership  name^  and  for 
dieir  mutual  benefit,  and  to  which  both  of  them  have  by  their  acts 
acceded,  merely  because  the  co-partner,  who  made  the  contract, 
has  used  a  seal  in  the  contract  by  which  the  agreement  was  con- 
summated t  The  principle  that  the  acceptance  and  enjoyment  of 
an  interest  under  a  deed,  which  is  sealed  by  one  of  the  partners, 
(but  which  the  other  doesHQot  seal,  but  enters  under  it  and  agrees 
to  it,)  will  charge  both  with  ths  covenants  it  contains  for  the  pay- 
ment of  the  stipulated  condition,  is  not  novel  in  our  law.  In  con- 
tracts affecting  real  estate,  it  was  settled  in  times  of  high 
antiquity,  that  the  acceptance  of.  an  estate  under  a  deed  of  con- 
Teyance  or  a  leasehold  interest  under  a  lease,  hound  the  grantee  or 
leasee,  who  did  not  seal  the  counterpart  to  the  conditions  annexed 
to  the  grant,  and  to  the  covenants  that  run  with  thdiand. 

And  Lord  Coke  in  his  commentary  upon  Littleton,-^  Co.  Lat.  231 . 
puts  the  case  of  a  lease  by  indenture  to  two  lessees ;  one  of  whom 
seals  the  counterpart,  and  the  other  does  not  seal  but  enters  and 
agrees  to  it;  and  he  was  held  chargeable  in  covenant  for  a  sum 
in  gross  (which  he  was  bound  to  pay  to  the  plaintiff  in  case  that 
certain  conditions  comprised  in  the  indenture  were  not  performed) 
by  his  acceptance  of  the  lease ;  and  because  he  was  not  joined  in 
the  action  the  writ  abated. 
▼OL.  I.  37 
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Dec  Tenn,       And  in  the  report  of  Brett  v.  Cimberkmd^  in  %  Roll  Rep.  6S.,  a 


16S8. 


case,  (which  I  suppose  to  be  the  same  with  that  to  which  Lord 
^^'^^^  Coke  refers^)  is  put,  as  cited  from  the  Year  Books,  where  three  men 
Seton  and  were  enfeoffed  by  deed,  and  inthe  deed  t,here  were  covenants  on 
the  part  of  Ihe  feoffees,  and  two  of  i\\e  feoffees  only  sealed  the 
deisd;  yet  as  the  third  feoffee  entered  and  agreed  to  the  estate  con- 
veyed by  tha  deed,  he  must  be  joined  in  a  writ  of  covenant  with 
his  companions.  I  find  no  case  which  corresponds  precisely  with 
this  citation  in  its  circumstances:  but  the  principle  appears  to 
have  been  extracted  from  a  case  in  the  38th  year  of  Edward  III.^ 
fol.  8.  of  the  Year  Book  of  that  reign,  which  b  probably  the  autho^ 
rity  also  upon  which  Lord  Coke  puts  the  case  before  cited,  from 
his  commentary  on  Littleton.  It  was  an  action  ofdebt  upon  an  in- 
denture, and  the  plaintiff  alleged  in  his  count,  that  he  had,  by  the 
indenture,  leased  to  the  defendant  a  manor  for  a  term  of  years, 
and  in  the  same  deed,  the  tenant  covenanted  and  became  bound 
to  the  plsoiitiff  in  iJ20,  in  case  certain  conditions  comprised 
in  the  indenture  were  not  performed :  and  the  action  was  for 
the  £Z0.  The  indenture  was  found,  on  oyer  of  it,  to  purport 
to  lease  the  manor  to  the  defendant,  and  one  R.,  who  appeared  on 
the  face  of  the  deed  to  be  a  party  to  it,  and  it  was  objected  that  R. 
was  in  life,  and  not  named  in  the  writ ;  to  which  it  was  answer- 
ed, that  R.  had  never  put  his  seal  to  the  deed ;  and  therefore  was 
not  a  party  to  the  deed,  and  the  plaintiff  had  no  good  writ  against 
him  for  the  payment ;  but  the  writ  abated.  On  the  argument^ 
Thorpe  propounded  as  a  settled  rule,  that  if  land  be  leased  to  two 
for  a  term  of  years,  and  one  put  his  seal,  and  the  other  agree  to 
the  lease,  ai^  enter  and  take  the  profits  with  him»  he  shall  be 
charged  with  the  payment  of  the  rent,  albeit  he  did  not  put  his 
seal  to  the  deed.  To  the  cmrectness  of  this  rule.  Finch  acceded ; 
but  he  drew  a  distinction  between  the  payment  of  rent  and  a  sum 
in  gross,  contending  that  his  .agreement  made  him  a  party  to  the 
lease,  and  liable  to  the  payment  of  the  rent ;  but  if  there  bad 
been  a  condition  contained  in  the  deed,  which  was  not  parcel  of 
the  lease — as  a  sum  in  gross  payable  by  it — ^if  he  put  not  his  seal  to 
the  deed,  although  he  was  a  party  to  the  lease,  he  is  not  a  party 
to  the  conditions.    But  the  judgment  of  the  court  was,  that  th^ 
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writ  shcNild  abate ;  whereby  the  difltinction  of  Finch  was  over-   d^,  j^^^^ 
ruled,  or  the  liquidated  sum  of  -CSO,  as  the  penalty  for  the  breach      ^^^* 
of  the  c^mdition,  was  not  deemed  such  a  sum  in  gross  as  to  bring       <^ram 
the  case  within  it    In  any  view  of  the  case,  if  there  be  any  just    Seton  and 
analogy^  between  agreements  affecting  real  estate^  and  those  ^' 

which  relate  to  chattel^  the  prineipleit  establishes  must  have  an 
importaikt  bearing  upon  this;  for  in  thi3  case,  the  charter-party 
was  avowedly  between  the  plaintiff  and  the  co-partnership  of  Se- 
ton &  Bunker ;  it  was  sealed  by  Seton  with  the  co-partnership- 
name  for  the  cop-partnership,  and  it  was  accepted^  and  the  vessel 
em|d6yed  by  Bunker  under  the  contract.  And  if  that  acceptance 
and  enjoyment -dofiA  not  bind  Bunker,  as  one  of  the  charterers  and 
party  to  the  deed,  to  the  payment  of  the  freight  and  demurrage, 
which  were  the  consideration  of  the  charter  and  parcel  of  the 
charter-party,'  it  must  be  because  a  different  mle  applies  to  a  lease 
or  grant  of  a  chattel  interest  from  that,  which  is  applicable  to  a 
lease  of  land.  I  know  of  no  principle,  which  calls  for  such  a  dis- 
tinction, and  no  precedent  has  been  shgwn  to  establish  it. 

The  rule  established  by  the  case  pited  (rom  CokeonIittleton,and 
the  principle  of  which  is  found  in  the  year  books,  has,  I  believe,  ne- 
ver been  overruled  or  shaken.  Its  foundation  is  laid  on  the  agree- 
ment which,  the  acceptance  of  the  lessee  imports,  and  which  his 
fiuitioa  of  the  benefits  of  the  estate  obliges  him,  by  the  immutable 
principles  of  justice,  to  observe  and  perform.    And,  at  this  day,  I 
apprehend,  that  one  of  two  lessees  who  does  not  seal  the  lease,  but 
enters  and  enjoys  the  estate,  would  be  liable  at  l|tw  .with  the  lessee, 
who  seals  upon  covenants  runnuig  with  the  land  in  the  indenture 
to  which  he  is  a  party,  and  which  he  agreed  to  and  accepts,  and 
der  which  he  so  enters  and  has  the  possession.  Can  it  be  necessary 
to  lode  further  for  a  principle  of  law  to  sustain  the  jnresent  action  ? 
Can  any  resemblance  be  more  perfect  than  the  analogy  between 
the  lease  of  a  freehold  for  a  term,  and  the  charter  or  letting  to 
hire  by  deed  of  charter-party  of  a  vessel  for  a  voyage  1    The  only 
diflerence  between  the  two  contractSy  is,  that  the  subject  of  the 
one  18  real  estate,  and  the  subject  of  tl£e  other  is  a  chattel  in- 
terest    And  will  it  be  contended,  that  the  technical  ruies  of  the 
common  law,  which .  require  the  actual  sealing  of  the  deed  by 
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Dec.  Term,    the  party,  to  make  him  answerable  in  an  action  of  covenant  upon 
it,  is  more  unbending  m  its  application  to  personal  contracts  thim 


Gram  ^  deeds  of  lands?  If  a  party,  who  is  named  in  a  lease  as  one  of 
Seton  and  the. lessees,  but  who  never  seals  thje  lease,  is  nevertheless  bound 
by  his  acceptance  of  the  estate  to  the  performance  of  a  covenaat 
for  the  payment  of  a  sum  in  gross  to  the  lessor,  for  the  use  of  the 
land,  and  liable  to  an  action  of  covenant  on  the  deed  in  case  of 
default  of  payment,  must  not  one  of  two  charterers,  who  never 
seals  the  charter-party,  but  takes  the  ship,  and  performs  the 
voyage  with  her  under  the  contract,  be  equally  bound  (and  upon 
the  se^ne  principle,)  for  the  payment  of  the  freight  and  demur- 
rage stipalated  by  the  deed  tob^  paid  by  tha  charterer  for  the  use 
of  the  ship^  and  be  equally  liable  to  an  action  of  covenant  upon  it 
in  case,  of  default  1  The  principle  is,  that  the  enjoyment  of  the 
grant  by  the  grantee  who  does  not  seal  it,  and  his  acceptance  of 
the  estate  or  interest  he  acquires  by  it,  make  him  equally  a  party 
to  the  deed  with  the  grantee  who  does  seal  it,  and  oblige  turn  also 
to  the  performance  ot  the  conditions  and  the  observance  of  the 
covenants,  which  constitute  its  con«deratibn,  or  form  a  part  of  the 
terms  tipon  which  the  interest  was  granted. 

These  principles  apply  wkh  peculiar  force  to  the  case  of  part- 
-  ners,  where  the  partner  who  seals  tbe^deed  has  a  joint  Jntereat 
v^ith  the  party  for  whdm  be  seals ;  and  the  legal  consequences  of 
a  diffisreot  rule,  furnish  an  additional  reason  for  holding  them  both 
liable :  for  the  c(Hitrac(,  if  not  the  deed,  of  both  the  coopartners 
being  hi  law  the  deed  of  him  Who  sealed  it ;  the  joint  aserumpat, 
which  the  law  would  have  raised  upon  the  joint  benefit  of  it  to 
the  co>partneiship,  u outd  be  merged  in  the  specially  of  the  one  c<^ 
partner,  and  no  remedy  be  left  against  the  other  co^partner  for  the 
payment  or  consideration  reserved  or  made  payable  hy  the  con- 
tract, except  perhaps  in  equity  upon  the  acceptance.  Ii)  mer- 
cantile operations,  such  a  rule  would  be  peculiarly  inconvenient 
and  manifestly  anjust.  If  the  co-partnership  take  a  Btx>Tt  upon 
iease  to  transact  their  business,  and  both  are  named  as  lessees^ 
but  one  of  them  only  seals  the  counterpart,  and  the  other  agrees 
to  it,  and  they  occupy  and  enjoy  th^  store  conjointly,  under  the 
lease  it  is  seen  that  covenant  will  lie  against  both  for  the  rent. 
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And  this,  upon  the  inivity  of  contraet,  and  the  force  of  the  seal  of   Dec.  Tmrnu 
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the  otie  to  bind  the  other.      Would  it  not  be  strange,  then,  that ^ 

when  a  ship  is  taken  by  two  co-pariners  uigqji  charter  for  a  voyage^ 
fuid  both  are  named  as  charterers,  but  one  only  seals  the  deed» 
and  the  other  ^^ees  to  it,  and  concurs  in  the  use  and  employment 
of  the  vessel  under  it,  the  remedy  upon  it  for  fieight  and  demur* 
rage,  which  compose  the  consideration  of  the  charter,  and  are  ef 
the  essence  of  the  contract,  and  a  condition  of  the  grant  of  the 
vessel  for  the  voyage,  should  be  against  that  partner  alo&e,  who 
sealed  the  charter-party  1  Atid  if  in  any  case  the  seal  of  one  co- 
venantee can  be  construed  to  enure  as  the  seal  of  his  feUow-cove- 
nantee,  so  as  to  Create  a  privity  of  contract  with  the  other  oon» 
tractlng  party,  and  give  a  remedy  against  both  upon  the  covenant^ 
the  charter  of  a  ship  for  a  voyage  at  a  stipulated  freight,  by  one 
of  the  co-partn^s  in  trade,  with  the  consent  and  concurrence  of 
the  other,  must  come  within  the  rule. 

This  analogy  between  the  charter-party  and  the  lease,  to  be 
complete,  requires  that  the  absent  partner  should  agree  to  the 
charter-party ;  adopt  it,  and  freely  co-operate  and  concur  widihis 
co-partners  id  the  operations  under  it,  as  the  contract  of  the  co- 
partnership:  he  must  have  the  option  upon  futt  knowledge,  or 
with  the  means  of  knowing  the  nature  and-purport  of  the  deed, 
to  accept  or  reject  it.  And  with  this  security  to  him  against  the 
abuse  of  his  seal,  what  danger  does  he  run  1  His  own  acceptance 
and  adoption  being  requisite  to  make  the  seal,  his  partner  aflfases^ 
lus  own,  if  he  is  dissatisfied  with  the  contract,  he  may  refuse  or 
decline  to  agree  to  the  deed ;  or  his  protest  against  it,  (to  manliest 
his  £ssent  and  refusal  to  accept  it,)  may  guard  him  against  the  le- 
gal efifect  of  an  implied  acceptance,  if  compelled,  for  his  own 
safety,  to  interfere ; with  the  operations  of  the  chartered  vessd. 
But  if,  with  the  notice  he  is  required  to  have,  he  deliberately  elects 
to  accept  and  adopt  the  deed,  and  to  partake  of  the  full  benefit  of 
it,  he  cannot  complain  of  being  held  to  its  obligation.  And  if  the 
ftcts  of  this  case  bring  it  within  the  analogy,  the  princ^dee  flowing 
firom  that  analogy  roust  have  their  application. 

Upon  a  general  review  of  all  the  considerations  that  belmg  to 
the  question,  sufficient,  I  think,  is  shown  to  estabUrii  this  charier* 
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DecTenn,    party  as  the  deed  of  both  the  partners^  and  to  conclude  Bunker 
^     '        from  objecting  to  the  seal  affixed  by  Seton  to  the  co-partnership 
name,  as  the  seal  of  both.    The  justice  of  the  case,  and  the  good 
eense  of  the  transaction,  requires  this  construction. 

I  have  endeavoured  to  show  that  it  is  reconcileable  with  legal 
principles  of  the  contract,  and  I  have  met  with  no  adjudication, 
which  I  can  consider  as  binding  ppon  this  court,  which  fetters  my 
own  judgment,  or  compels  me,  by  the  force  of  authority  and  pre- 
cedents, to  a  different  decision. 

A  brief  review  of  the  cases  cited  for  the  defendant,  will  show 
the  grounds,  which,  in  my  view,  distinguish  them  from  this. 

In  the  case  of  ClenwU  v.  Bruahf  3  Johns.  Casest  180.,  where 
one  partner  gave  a  sealed  bill  in  the  co-partnership  name  for  a 
eo^iartnership  debt,  there  was  no  proof  or  pretence  of  any  autho- 
rity either  by  deed  or  by  parol  for  Brush  who  gave  the  sealed  bill, 
to  seal  for  Howell,  his  co-partner ;  nor  did  it  appear  that  Howell 
Was  present  at  the  time,  or  even  ratified  or  adopted  the  deed.^^ 

So  thfB  case  of  Qfem  v.  Beals,  2  Comes.  2d4.,  was  a 
bond  and  warrant  of  attorney,  confessedly  executed  by  one  part- 
ner, for  himself  and  his  co-partner,  without  <any  authority  from 
his  co-partner  to  sign  or  seal  for  him,  and  no  subsequent  adoption 
er  ratification  of  the  act  was  shown  or  pretended. 

The  case  of  Hcarisim  v.  Jackson  and  otiurs,  was  an  action  of 
covenant  on  an  agreement  between  the  defendants,  describing 
them  ad  merchants  and. partners  of  the  first  part,  W.  &.  J.  of  the 
seooiid  part,  and  the  plaintifi*  of  the  third  part.  The  agreement 
was  sealed  by  one  of  the  defendants  for  himself  and  the  other  two 
defendants.  It  appe^Lred  to  be  a  partnership  transaction,  and  to 
have  been  entered  into  on  full  and  valuable  consideration  received 
by  the  co-partnership ;  but  it  was  not  executed  in  the  presence 
ct  the.  other  partners,  nor  any  authority  shown  by  them  to  seal 
it;  and  it  was  bolden  not  to  be  binding  upon  the  absent  part- 
ners. 

This  decimon,  then,  did  no  more  than  affirm  the  pr<qx)sition  so 
often  advanced  in  otiier  cases,  that  the  general  powers  incident  to 
the  relation  of  partners,  on  which  the  case  was  admitted  to  rest, 
does  not  authorijEe  one  partner  to  bind  his  co-partners  by  deed. 
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Bunlier. 


There  whs  do  pretence  of  previoae  authority  or  nubeequeni  ratifi«   Qee.  Tem^ 
cation  by  the  absent  partners  to  support  the  agreement  as  their       ^ 
deed    The  ftict  that  it  was  for  a  co-partnership  purpose,  and,      '  ^^ 
upon  a  ftill  and  valuable  considerfLtion,  received  by  the  co-part*    %,^^^ 
nership,  could  not  take  the  case  out  of  the  general  mle.    It  freed 
the  contract  from  the  imputation  of  fraud  and  collusion ;  but  it 
furnished  no  evidence  of  any  authority  or  consent  of  the  absent 
partners  to.  the  agreement  which  was  sought  to  be  enforced 
against  them  as  their  deed. 

The  cases  d*  Lwtkw  a.  iStiiiotu2»  Mackmf  v.  Bkodgooif  and 
WkUt  V.  Skmner,  have  already  been  reviewed,  and  if  my  exposi* 
^n  of  them  is  conect,  so  far  from  confficting  with  the  principles 
I  advocate,  they  leod  material  aid  to  the  arguments  on  which  I 
found  my  opinioos* 

The  niri  priua  case  of  WiUiam  «.  Wdliby^  4  Esp.  220.,  was 
cited  to  show  that  a  general  author^y  by  parol,  from  one  to  exe« 
cute  defidB  for  another,  is  not  sufficient,  but  that  there  should  be  a 
special  and  specific  authority  to  execute  the  particular  deed.  That 
was  the  case  of  a  release  of  assignees  ota  bankrupt,  which  was 
pleaded  in  bar  to  the  plaintiff's  action,  and  by  which  the  defend- 
ants alleged  that  one  of  the  assignees,  with  the  consent  of  the 
others,  had  released.  The  proof  was^  that  one  of  the  assignees 
executed  the  release  in  the  presence*  and  with  the  assent  of 
another,  and  that  the  third  had  given  to  those  two  a  general 
authority  to  act  for  him,  asiie  resided  in  the  country,  and  could 
not  attend  to  the  concerns  of  the  estate.  Lord  EUenbctfough 
said,  that  there  should  have  been  a  special  authority  bom  the 
third  assignee  to  execute  the  deed :  and  that  the  general  author 
rity  to  act  for  him,  did  not  warrant  what  had  been  done. 

The  fair  exposition  of  this  case  is,  that  the  general  authority  of 
one  of  the  several  assignees  in  bankruptcy  to  the  othns^  lo  act  for 
hifiij  is  not  sufficient  to  enable  them  to  execute  a  release  by  deed, 
and  so  WhUmanh  (141 )  expounds  it. 

Such  an  authority  does  not  necessarily  import  a  power  to  exe^ 
cute  deeds,  and  probably  would  not  in  any  case  be  held  to  embrace 
soch  an  authority.  In  its  natural  and  most  obvious  sense,  it 
would  be  construed  to  comout  to  the  co-assignees  the  active  and 
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Deo.  T«nat  ordinary  daties  of  the  trust,  and  to  confer  the  power  <tf  perform- 
^^'^  iog  all  such  acts  ap  are  incident  to  it,  without  consulting  him.  In 
tills  sense  of  the  terms,  a  general  authority  to  act,  would  not  war- 
ram  the  execiuion  of  the  release;  but  a  special  authmty  would 
be  necessary  for  such  a  special  purpose.  But,  would  a  special 
power  to  seal  that  particular  deed  be  necessary  1  and  most  that 
power  necessarily  be  by  deed  1  Lord  EUenborougb  does  not  ques- 
tion the  sufficiency  of  such  an  authority.  He  does  not  deny  the 
competency  of  a  special  authority  by  parol  to  execute  deeds.  The 
point  of  bis  decision,  is,  that  a  general  authority  from  the  absent 
assignee  tohis  oo-assigiiees,  to  act  for  him,  did  not  ebnfer  a  power 
to  execute  a  release  by  deed,  and  he  leayes  all  other  questions 
untouched. 

The  cas^  of  SteigUiz  and  another  i».  EgginsUm  and  others^  at  JVtH 
JRrtus,  1  H(dty  141.,  was  an  action  on  an  award  with  common 
courts,  tot  goods  sold  and  delivered,  &c. ;  and  it  a[^aring  on  the 
trial  that  the  submission  was  by  agreement  under  seal,  and  wan 
executed  by  one  of  the  defendants  for  self  and  partner, — C.  J. 
Qibbsi  (though' no  objection  was  raised  by  the  defendant  for  defect 
of  execution  by  them,  but  the  defence  was  plsCced  on  other 
groundsi)  called  on  the  plaintiffs  to  support  the  execution  of  the 
defendants  for  **  self  and  partner  ;**  and,  upon  their  proposiog  to 
prove  that  one  of  the  partners  gave  authority  to  the  other  to  exe- 
cute the  deed  for  him,  and  that  the  partner  who  did  not  execute, 
had  subsequently  acknowledged  the  agreement,  and  contending 
that  this  was  a  substantial  execution,  the  Chief  Justice  ruled  that 
the  authority  to  execute,  must  be  by  deed :  that  one  man  could 
not  authorixe  another  to  execute  a  deed  for  hi'm,  but  by  deed,  and 
that  no  subsequent  acknowledgment  would  do;  that  if  one 
partner,  who.  does  not  execute,  acknowledge  that  he  gave  an 
authority,  the  court- must  presume  that  it  was  a  legal  authority  ; 
aadAo^must  be  under  seal,  and  must  be  produced.  The  report 
states,  that  the  plaintiffs  afterwards  proceeded  on  the  commoQ 
counts^  and  recovered  a  verdict ;  so  that  the  point  ruled  against 
die  plaintifls,  for  the  defendants,  could  not  be  brought  up  for  re- 
view.  If  the  learned  Chief  Justice  is  to  be  understood  as  holdings 
that  one  man  cannot  authorize  another  to  execute  a  deed  for  him. 
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but  by  deed,  nor  adopt  a  deed  executed  for  him  by  his  consent, 
and  make  it  his  own ; — and  that  this  rule  is  of  universal  applica- 
tion;— has  no  qualifications,  and  admits  of  no  exception  (as  his 
language  would  deem  to  import,)  he  goesfurther,  in  my  judgment, 
than  the  English  cases  will  fairly  bear  him  out ;  and,  he  is,  I 
humbly  conceive,  at  variance  with  the  solemn  adjudications  of 
our  own  courts.  If  we  are  to  abide  by  the  decisions  of  our  own 
judicatories,  as  I  understand  them,  we  cannot  admit  it  to  be  law, 
that  the  authority  of  a  partner  to  execute  a  deed  for  his  co-partner, 
must,  in  all  cases,  of  necessity,  be  by  deed ;  or  that  the  subsequent 
acknowledgment,  ratification  and  adoption  of  a  deed,  to  which 
the  co-partnership  name  and  seal  are  affixed  by  his  co-partner  for 
faim,  will  be  insufficient  to  make  the  seal  his  own  ;  unless  the 
authority  of  the  partner  to  seal  for  him  be  by  deed,  and  be  pro- 
duced, which  is  the  doctrine  of  Chief  Justice  Gibbs.  It  is  clear, 
that  his  opinion  did  not  turn  upon  any  technical  objection  to  the 
form  of  action,  but  upon  the  validity  of  the  submission.  The  plain- 
tiff sued  upon  the  award ;  and  if  the  submission  was  bindiug  upon 
the  partner,  who  did  not  formally  execute  it,  but  gave  authority 
to  the  other  to  execute^  and  after  the  execution  acknowledged  it, 
the  award  was  binding,  and  no  technical  difficulty  obstructed  the 
action  upon  it.  Nor  is  the  objection  put  upon  that  ground.  The 
opinion  is,  that  the  submission  was  unauthorized  and  void;  and  on 
that  ground  alone  could  the  plaintiff"  proceed  on  the  common 
counts,  and  recover  upon  the  original  causes  of  action,  which 
were  submitted :  and  which,  if  the  submission  was  valid  and  bind- 
ing, were  merged  in  the  award.  And  that  decision  cannot  be  re- 
ceived as  law  in  this  court :  because  the  broad  proposition  it  ad- 
vances comes  too  closely  in  conffict  with  the  principles  recognised 
by  the  cases  cited  from  the  reports  of  our  own  country.  Without 
referring  to  others,  I  am  unable  to  reconcile  it  with  the  cases  of 
RauiaU  o.  Fan  Fechien  and  others,  and  Skinner  v.  DayUm;  in  both 
of  which,  the  deed  of  an  agent,  or  partner,  executed  for  his  prin- 
cipals or  co-partners,  without  any  authority  by  deed  to  contract 
for  them  under  seal,  was  upon  the  verbal  authority,  or  subse- 
quent adoption  and  ratification  of  the  principals,  adjudged  to  be 
binding  upon  them ;  and  the  only  difficulty  in  the  minds  of  the 
VOL.  I.  38 
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Judges  in  either  case,  (in  Itie  way  of  a  legal  remedy  upon  the  deed, 
against  the  principals,)  was  the  technical  obiection  to  the  fonn  of 
action.  We  must  adhere  to  the  principles  established  by  our  own 
courts  in  preference  to  the  decisions  of  foreign  tribunals ;  and 
my  own  judgment  follows,  with  entire  satisfaction,  the  course 
which  duty  prescribes. 

The  objection  to  the  form  of  pleading,  which  forms  the  defend- 
ant's second  count,  is  wholly  untenable.  It  is  a  clear  and  i^  ell- 
settled  principle,  that  the  pleader  may  count  upon  a  deed  accor* 
ding  to  its  legal  effect,  and  that  he  is  not  bound  to  state  the 
authority  by  which  an  attorney  executes  for  his  principal,.  It  is 
sufficient  to  declare  upon  a  deed  executed  by  an  attorney  or 
agent,  as  the  deed  of  the  principal ;  and  as  a  general  rule,  it  can- 
not be  necessary  to  state  or  aver  the  authority  of  the  agent  to 
execute.  Special  cases  may  occur,  which  will  form  exceptions ; 
but  I  see  no  ground  to  take  this  case  oiit  of  the  rule. 

When  the  defendant  is  to  use  the  deed  for  his  defence  against 
the  plaintiff's  demand,  the  rule  of  pleading  is  different ;  for 
then  the  authority  to  execute  is  of  the  essence  of  the  defence, 
and  must  be  averred  in  pleading,  or  it  cannot  be  shown  in  evi- 
dence. The  test  of  the  correctness  of  these  rules  is,  that  a  de- 
murrer to  a  declaration  upon  a  deed  as  the  deed  of  the  princi- 
pal, generally,  would  not  be  good ;  and  that  upon  a  plea  of  nan  tti 
factum^  the  authority  of  the  agent  would  be  matter  of  evidence,  and 
support  the  count  by  showing  it  to  be,  as  alleged,  the  deed  of  the 
principal ;  but  a  plea,  setting  forth  the  deed,  and  the  execution 
of  it,  by  one  for  the  other,  without  showing  the  authority  to  exe- 
cute,  would  be  bad  upon  demurrer. 

On  both  grounds,  therefore,  the  motion  of  the  d^endant  for  a 
new  trial,  must  be  refused. 

But  the  plaintiff  also  excepts  to  the  opinion  of  the  Judge  on 
another  point,  and  asks  for  a  new  trial  on  that  ground. 

Entertaining  no  doubt  on  this  part  of  the  case,  I  shall  fioibear 
any  examination  of  the  regularity  or  propriety  of  the  application ; 
contenting  myself  with  the  disavowal  of  all  intention  to  give  my 
sanction  to  the  mode  of  presenting  the  question,  by  expressing  my 
opinion  upon  the  point. 
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The  objection  is»  that  the  Judge  ruled  that  the  passage  money, 
for  the  additional  passenger,  was  not  recoverable  in  this  action.  I 
think  the  direction  was  right.  The  plaintiff  did  not  charter  the 
cabin  of  the  vessel  to  the  defendants,  but  gave  them  the  privilege 
of  taking  out  one  passenger  only.  The  cabin  subject  to  that  pri- 
vilege was  excepted  out  of  the  charter,  and  reserved  to  the 
owners.  The  defendants  had  no  right  to  use  the  cabin  for  any 
purpose ;  but  the  restriction  did  not  result  from  any  covenant, 
either  express  or  implied  on  their  part,  not  to  use  it,  or  not  to  take 
more  than  one  passenger,  but  from  an  exclusion  of  them  by  the 
exception,  from  all  ownership,  use  or  possession  of  the  cabin. 
The  use  of  it,  if  wilful  and  without  license,  as  the  plaintiff  charges 
it  to  have  been,  was  an  usurpation,  as  entirely  unauthorised  as  if 
they  had  never  chartered  the  vessel ;  and  they  had  no  greater 
right  to  take  the  passenger,  than  a  tenant  would  have  to  locate  a 
lodger  in  an  apartment  of  his  tenements  which  his  landlord  had 
excepted  and  reserved  out  of  the  lease.  My  view  of  the  testi- 
mony, however,  is,  that  the  charge  of  an  unauthorized  and  com- 
pulsory obtrusion  of  the  second  passenger  upon  the  brig  and  her 
owners,  is  not  supported  by  the  evidence ;  but  that  the  passenger 
was  taken  by  the  consent  of  the  master,  and  under  an  agreement 
with  him  upon  his  privilege,  expressly  secured  to  him  by  the  con- 
tract But  if  that  view  of  the  testimony  is  incorrect,  or  if  passage 
0  money,  which  belongs  to  the  plaintiff,  has  been  received  by  the 
defendants,  he  must  resort  to  another  remedy  for  the  wrong ;  it 
cannot  be  recovered  in  this  action  of  covenant  upon  the  charter- 
party.  The  technical  admission  resulting  from  the  pleadings, 
might  indeed  be  conclusive,  if  the  covenant  on  which  the  action 
is  founded,  warranted  the  breach.  But,  on  my  construction  of 
the  deed,  no  such  breach  could  be  assigned,  because  there  was  no 
covenant  embracing  the  case. 

Motion  for  a  new  trial  denied. 

[Emmet  ^  Grim,  AWsfir  the  plff^  Hoffinan  4*  Palmer,  AW^fw  tke  d^i,] 
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NoTB. — ^Mr.  Justice  Hoflman  gave  no  opinioa  in  tlss  case,  being  a  eoonection 
of  the  defendant. 
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Hugh  McKeon  versus  James  Cahertt. 

A  better,  who  has  deposited  money  in  the  hands  of  a  stake-holder,  upon  the  efent 
of  a  trotting  match,  cannot  recover  it  hack,  by  an  action  of  im(e6itafw  aasiiinpfiC. 
The  transaction  being  illegal,  no  action  can  be  sustained,  by  the  common  law^ 
for  any  cause  growing  out  of  it. 

But,  by  the  5th  section  of  the  act  to  prevent  horse  racing,  (1  R.  L,  p,  988.)  any 
person  who  has  paid  money  upon  the  event  of  a  race,  may  recover  the  same, 
'*  in  like  manner  as  is  provided  in  the  second  and  tbM  sections  of  the  act  to 
prevent  excessive  and  deceitful  gaming."  (1  R.  L,  153.)  By  the  second  section 
of  this  act,  any  person  losing  at  any  game  any  sum  above  f  85,  and  paying  the 
same,  may  at  any  time,  withUn  three  nunUha,  recover  it  back  of  the  winner  by  an 
action  of  debt,  founded  on  the  act.  As  the  remedy  afibrded  to  the  loser  is  pro- 
vided by  statute,  in  pursuing  that  remedy,  the  forms  and  limitations  presdibed, 
must  be  observed ;  and  a  general  action  of  otsumfwit  will  not  lie. 


This  was  an  action  of  assumpsit,  brought  to  recover  money 
placed  in  the  hands  of  the  defendant,  as  a  stake-holder,  upon  the 
event  of  a  trotting  match. 

The  declaration  was  in  the  common  form,  for  money  had  and 
received,  money  paid,  &c.     Plea,  the  general  issue. 

The  cause  was  tried  before  Mr.  Justice  Oaklet  ;  and  at  the 
trial  the  plaintiff  produced  and  read  in  evidence  a  contract  in 
writing,  between  himself  and  one  David  Lane,  of  the  tenor  fol- 
lowing, viz : 

New-Yoik,  August  the  19th,  1887. 

^^  Thirty-one  days  after  date,  David  Lane,  on  the  first  part,  and 
*^  Hugh  McKeon,  of  the  second  part,  agree  to  trot  six  miles  in 
"  harness,  each  man  to  drive  his  own  horse,  on  the  Jamaica  turn- 
^<  pike  road,  for  the  sum  of  two  hundred  dollars  a  side:  two  hun« 
*'  dred  dollars,  which  is  deposited  in  the  hands  of  Mr.  James  Ga- 
herty, is  to  be  forieited  incase  they  do  not  trot  according  to  the 
above  agreement.*'  DAVID  LANE, 

HUGH  McKEON. 


cc 


cc 


The  plaintiff  then  proved  that  he  had  deposited  the  stipulated 
sum  in  the  hands  of  the  defendant,  as  a  stake-bolder  between  the 
parties;  and  introduced  several  witnesses  to  show,  that  notice 
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had  been  given  to  the  defendant  immediately  after  the  match  was    Dec  T«rik 
performed,  not  to  part  with  the  money,  in  consequence  of  a  die*  .  • 
pute  between  the  parties,  as  to  which  had  won  it. 

Upon  this  evidence  the  plaintiff  rested  his  cause ;  and  there- 
upon the  counsel  for  the  defendant  moved  for  a  non-suit,  upon 
the  ground,  Ist.  That  the  wager  was  illegal,  and  the  contract^ 
therefore,  void  at  common  law.  2.  That  if  any  action  could  be 
sustained  in  this  case  against  the  defendant,  it  must  be  an  action 
of  debt,  according  to  the  provisions  of  the  acts  which  give  the 
plaintiff  a  remedy.  3.  That  the  action  was  barred  by  the  limi* 
tation  prescribed  in  the  act,  not  having  been  brought  within  three 
months  from  the  time  the  money  was  deposited  or  lost  by  the 
plaintiff. 

The  presiding  Judge  intimated  an  opinion,  that  the  two  first 
grounds  of  non-suit  were  well  taken,  but  reserved  the  questions 
for  the  consideration  of  the  whole  court,  and  directed  the  defend- 
ant to  enter  upon  his  defence. 

The  defendant  then  called  David  Lane  and  his  wife,  as  wit- 
nesses, and  offered  to  prove  by  them  that  Lane  had  won  the 
match,  and  that  he  (the  defendant)  had  in  consequence  paid 
over  the  money  to  him,  as  the  winner,  immediately  after  the 
match  was  performed.  These  witnesses  were  objected  to^  by  the 
counsel  for  the  plaintiff,  as  interested  in  the  event  of  the  suit,  and 
therefore  incompetent :  and  it  was  also  contended,  that  the  de- 
fendant could  not  go  into  the  inquiry  as  to  which  party  was  the 
winner. 

The  last  objection  was  sustained  ;  but  the  first,  as  to  the  com- 
petency  of  the  witnesses,  was  overruled  by  the  Judge,  and  an 
exception  to  his  opinion  taken  by  the  pltuntiff. 

The  defendant  then  introduced  several  other  witnesses,  to  show 
that  the  judges  of  the  match  had  decided  that  Lane  was  entitled 
to  the  money,  and  that  he  had,  in  consequence,  paid  it  over  to 
him,  on  the  evening  after  the  match  was  performed,  and  before 
any  notice  was  ^ven  to  him  by  the  plaintiff  to  retain  the  deposit. 
Upon  this  last  point,  the  testimony  was  not  perfectly  clear. 

The  Judge  charged  the  jury,  that  for  the  purposes  of  this  ac- 
tion, their  verdict  would  depend  upon  the  fact,  whether  the  mo- 
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Dey  deposited  in  the  defendant's  hands  by  the  plainiifi;  had  beea 
paid  over  to  Lane  by  the  defendant,  6efore  noticty  and  m  good/aith. 
If  they  should  find  that  he  had  parted  with  the  deposit  against 
the  decision  of  the  Judges,  and  with  a  proper  knowledge  as  to 
what  that  decision  was,  he  would  then  have  acted  in  his  own 
wrong,  and  would  be  liable  to  refund  the  money. 
The  jury  returned  a  verdict  for  the  defendant. 

Mr.  Danid  Oraham,  for  the  plaintiflf,  now  moved  for  a  new 
trial,  upon  a  case  made,  and  contended : 

I.  That  the  plainti£f  had  a  right  to  maintain  this  acticm  against 
the  stake-holder,  to  recover  the  amount  of  his  bet.  Although 
the  contract  between  the  winner  and  loser  may  be  void,  yet  mo- 
ney placed  in  the  hands  of  a  stake-holder,  upon  the  event  of  a 
race,  may  be  recovered  by  the  depositor.  This  will  appear,  by 
comparing  the  fifth  section  of  the  act  to  prevent  horse  racing, 
(1  R,  L.  S22.)  with  the  second  and  third  sections  of  the  act  **  to 
prevent  deceitful  and  excessive  gaming.''    (1  it.  L.  153.) 

The  stake-holder  and  winner  are  equally  within  the  spirit  and 
meaning  of  these  acta,  and  the  loser  may  maintain  an  action 
against  the  party  in  possession  of  the  money.  {Allen  v,  Ely,  7 
Caw.  496.) 

II.  The  remedy  against  the  etakeJudder  is  not  prescribed  by 
statute,  but  is  left  as  at  common  law;  and  assumpsit  is  therefore 
the  proper  action  to  recover  back  the  money.  The  fifth  section 
of  the  act  to  prevent  horse-racing,  prescribes  the  form  of  action 
agiunst  the  mnner  only,  but  is  not  applicable  to  the  stake-holder. 
The  statute  has  made  a  diflference  between  them  in  this  respect ; 
for  a  ftij  torn  action  will  lie  against  the  winner,  but  not  against  the 
stake-holder;  and  debt  is  the  action  prescribed  for  all  actions  fw 
tam.  In  this  case,  the  statute  gives  us  a  remedy,  but  is  silent  as 
to  the  form  of  action,  and  we  are  therefore  left  in  this  respect  as 
at  common  law.  We  have  adopted  the  action  of  assumpsit  for 
money  had  and  received,  which  is,  in  its  nature,  like  a  bill  in 
equity.    The  statute  has  given  us  the  equitable  right,  and  we 
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have  adopted  the  equitable  remedy.    In  this  respect,  we  are  sua*   Dec  Ttm, 
tained  also  by  authority.     [Simnums  v.  Borland^  10  John.  A.  468. 
7T.R.  6S5.] 

Mr.  X  Anihanj  for  the  defendant,  contended, 

I.  That  the  wager  was  illegal.  If  not  unlawful  by  the  princi« 
ciples  of  the  common  law,  it  has  been  made  so  by  statttte>  and  all 
contracts  growing  out  of  it  are  void.  Where  the  contract  is  ille- 
gal, the  common  law  will  afford  the  parties  no  relief.  [  Tales  v. 
Footej  18  John.  R.  1.]  At  all  events,  where  the  parties  are  in  pari 
ddiOOi  and  the  illegal  act  has  been  done,  the  person  who  has  paid 
his  money  cannot  recover  it  back.  While  the  contract  was  exe- 
cutory, and  the  matter  remained  m  fieriy  the  plaintiff  might  per- 
haps have  had  a  remedy :  but  the  illegal  act  having  been  com- 
pleted, he  can  have  no  relief.  Qjiwd  fieri  non  iebeijfaetwn  vdUt* 
[Fide  1  Etp.  Jf.  P.2h]  Here  the  unlawful  agreement  was  con- 
summated ;  the  wager  was  made ;  the  match  had  been  perform- 
ed, and  the  money  was  paid  over.    It  cannot  be  recovered  back. 

II.  As  the  plaintiff  can  have  no  relief  by  the  common  law,  his 
remedy,  if  he  has  any,  must  be  founded  upon  the  fifth  section  of 
the  **  act  to  prevent  horse-racing.'*  This  statute  was  intended 
for  the  benefit  of  the  loser ;  and  if  he  would  avail  himself  of  its 
provisions,  he  must  observe  the  forms  which  are  prescribed.  The 
very  act  which  gives  the  remedy,  confines  the  plaintiff  to  an  ac^ 
tion  of  debt  for  money  had  and  receioed.  Assumpsit  will  not  lie ; 
and  in  all  the  cases  under  the  statute,  which  have  been  sustained 
by  the  courts,  the  form  of  action  adopted  has  been  debt  for  m<mey 
had  and  received.  [Hayxsood  v.  Sheldon^  13  John*  IL  86.  IB  John. 
R.B.     7  Ccniy.  S52.  496.] 

The  statute  in  this  respect  has  made  no  difference  between  the 
winner  and  8take-h6lder.  If  the  latter  is  subject  to  all  the  penal- 
ties of  the  former,  he  is  at  least  entitled  to  the  same  indulgence 
and  protection.  The  plaintifi^  to  entitle  himself  to  the  ben^ts 
of  the  act,  must,  at  all  events,  obey  its  lequisitions.  This  he  has 
not  done,  and  he  ou^^ut  to  have  been  lion-suited  at  the  trial. 
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[There  were  several  other  questions  discussed  by  the  counsel 
for  both  parties,  especially  in  relation  to  the  limitation  of  time  in 
bringing  the  action  prescribed  by  the  act  to  prevent  gaming,  and 
in  relation  to  the  competency  of  Lane  and  his  wife  as  witnesses. 
The  counsel  for  the  plaintiff  also  contended,  that  the  verdict  was 
against  the  weight  of  evidence  upon  the  point  of  notice.  But  as 
these  questions  are  not  considered  by  the  court  in  giving  their 
opinion,  the  discussion  of  them  is  omitted  here.] 


Oaklkt,  J»  This  was  an  action  of  assumpsit,  to  recover 
money  deposited  in  the  hands  of  the  defendant  as  a  stake- 
holder on  a  trotting  match,  made  by  the  plaintiff  with  one  Lane. 
Lane  claimed  to  be  the  winner,  on  the  decision  of  the  match. 
The  declaration  was  in  the  common  form,  plea  non-assumpsit 
The  principal  question  in  the  case  is,  whether  the  action  can  be 
sustained  at  all,  in  its  present  form. 

By  the  first  section  of  the  act  to  prevent  horse-racing,  [1  if.  L. 
S2S.]  all  racing  or  trotting  of  horses,  for  any  bet,  is  declared  to  be 
a  common  and  public  nuisance,  and  an  offence  against  the  state ; 
and  all  parties  concerned  therein  are  rendered  liable  to  punish- 
ment, by  fine  and  imprisonment.  And  by  the  5th  section  of  the 
act,  all  contracts  made  for,  or  on  account  of,  any  sum  of  money 
staked,  or  depending  on  any  race  or  concerning  the  same,  are  de- 
clared to  be  void  in  law. 

By  the  operation  of  this  statute,  the  wager,  in  the  present  case, 
was  not  only  illegal,  but  the  act  of  trotting  the  match,  on  the  re- 
sult of  which  it  depended,  was  a  crime :  and  the  first  inquiry  is, 
whether  any  action  can  be  sustained,  by  the  common  law,  for  any 
cause  growing  out  of  such  a  transaction. 

In  the  case  otYaUsv.  FooUy  12  John.  A.  1.  in  the  Court  of  Errors, 
it  was  decided,  that  where  money  is  deposited  with  a  stakehdder 
on  an  illegal  wager,  no  action  lies,  after  the  event  has  happened, 
by  the  loser,  to  recover  back  the  deposit.  The  general  principle 
of  that  case  is,  that  when  men  will  engage  in  a  known  violation 
of  the  law,  the  law  will  leave  them  in  the  situation  in  which  they 
have  placed  themselves,  and  cannot  be  uivoked  to  the  aid  of  either 
party.    Tliis  principle  is  fully  applicable  to  the  present  case.  The 
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trotting  match  being  both  illegal  and  criminal,  no  right  of  Dec  Tem, 
action  by  one  party  against  another,  can  arise  out  of  any  thing  . 
coDoected  with  it.  A  man  ought  never  to  be  permitted  to  come 
into  court,  averring  his  own  criminality,  and  then  call  on  the  law 
to  restore  him  that,  which  he  has  voluntarily  parted  with  in  the 
very  act  of  violating  the  law,  and  committing  the  crime.  In  the 
ease  of  Egertonv.  Furzeman^  [1  Car.  ^.Pay.  613.,]  an  action  was 
brought  to  recover  money  staked  upon  a  dog  fight.  C.  J.  Abbo^ 
ordered  the  cause  to  be  struck  out  of  the  paper,  and  refused  to 
try  it;  saying  that  he  thought  the  time  of  the  court  was  not  to  be 
wasted,  in  trying  which  dog  or  which  man  won  a  battle.  It 
cannot  in  the  eye  of  the  law  be  considered  a  more  dignified  em- 
ployment, to  be  trying  which  horse  won  a  race. 

I  am  satisfied  that  this  action  cannot  be  sustained  by  the  prin- 
ciples of  the  common  law,  as  established  by  authority  in  this 
state.  It  remcdns  to  be  seen,  whether  there  is  any  thing  in  the 
statute  above  alluded  to,  which  can  uphold  it. 

By  the  5th  section  of  the  act,  it  is  provided,  that  any  person, 
who  may  have  paid  any  money,  upon  the  issue  or  event  of  any 
race,  may  recover  the  same  ^*  in  like  manner  as  is  provided  in  the 

second  and  third  section  of  the  act  entitled  an  act  to  prevent 

excessive  and  deceitful  gaming."  By  the  second  section  of  the 
last  mentioned  act,  [\  R,  L.  153.,]  any  person  losing  at  any 
game,  any  sum  above  {^25,  and  pacing  the  same,  may  at  any  time, 
within  three  months,  recover  it  back  of  the  winner^  by  an  action  of 
debt,  founded  on  the  act.  And  in  in  such  action,  the  plaintiff 
may  allege  in  his  declaration,  that  the  defendant  is  indebted  to 
him,  in  the  sum  so  lost  and  paid,  **  for  so  much  money 
^*  bad  and  received  by  said  defendant,  to  the  plaintiff's  use ;  with- 
**  oat  setting  forth  the  special  matter." 

It  has  been  adjudged,  by  the  Supreme  Court.  [7  Cowen.  496.] 
That  under  the  5th  section  of  the  **Act  to  pre  vent  horse  racing,"  an 
ac&on  lies  by  tbe  loser  against  the  stdke-holder.  The  court  say  **  the 
*<  5th  section,  declares  the  wager  void,  and  gives  a  remedy  against 
<*  the  party  to  recover  it  back.  The  action  lying  against  the 
*  parhf^  afortiorij  does  it  lie  against  the  agent.**  The  stakeholder 
and  the  winner,  are,  by  the  effect  of  this  decision,  placed  on  tbe 
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Dec  Term,   same  footing.    The  remedy  gwen  by  the  act  is  equally  available 
agaibstboth. 

It  is  contended  by  the  defendant  in  the  present  case,  that,  if  lia- 
ble to  the  action  at  all,  it  can  only  be  sustained  against  him  in  the 
form,  and  under  the  restrictions  and  limitations  prescribed  by  the 
statute.     I  think  the  position  a  true  one. 

In  Hay  ward  t.  Sheldony  [13  Johin.  R.  88.]  an  action  was  brought 
to  recover  back  a  wager  on  the  event  of  a  horse  race.  The  plaintiff 
declared  in  the  general  form  provided  by  the  2d  section  of  the 
**Act  to  prevent  excessive  and  deceitful  gaming;"  and  the  court 
said,  that  it  was  '*  the  correct  and  only  manner  of  proceeding  to 
*^  authorize  a  recovery.**  Indeed  it  does  not  seem  to  require  any 
reasoning  or  authority  to  show,  that  if  no  action  in  such  a  case 
can  be  sustained  without  the  aid  of  the  statute,  the  form  pre- 
scribed by  the  statute  must  be  observed.  And  such  appears  to 
have  been  the  practice,  as  far  as,  can  be  gathered  from  the  cases 
on  the  subject,  which  have  been  reported.  In  Haywardv.  Sheldanf 
[13  John.  R.  88.]  andin^&n  o.  EUe,  [7  Cawen,  496.]  the  action 
was  debt.  The  declaration  was  in  the  general  form,  for  money 
had  and  received ;  but  such  form  is  expressly  given  by  the 
statute.  ICottinev.  Ragrevo^  15  John  R.  5.]  In  Simmondev,  BoT' 
landf  [10  Jokoy  R.  468.]  H  does  not  appear  what  was  the  form  of 
the  action.  It  was  commenced  in  a  Justice's  Court,  and  for  aught 
that  is  contained  in  the  report  of  the  case,  may  have  been  an 
action  of  debt.  There  is  no  case,  it  is  believed,  in  which  an 
action  under  the  statute  has  been  tried  on  an  issue  of  non  as- 
sumpsit. 

If,  however,  it  should  be  doubted,  whether  theybrm  of  the  action 
prescribed  by  the  act  against  gaming,  applies  to  the  case  of  the 
stake^holder,  it  by  no  means  follows  that  assumpsit  can  be  main* 
tained,  though  a  general  right  of  recovery  may  foe  given  against 
the  stake-holder  by  the  fifth  section  of  the  act  against  horse  rac- 
ing. The  general  rule  appears  to  be,  that  when  an  action  is 
founded  upon  a  statute,  the  declaration  must  state  specially  the 
cause  of  action  arising  under  the  statute,  unless  a  particular  foini 
of  declaring  is  given  by  it.  [  Cole  v.  SmUh,  4  John.  R.  1 94.]  If, 
theo,  in  the  present  case,  the  plaintiff  was  not  bound  to  pursue 
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the  form  pointed  out  against  the  wbmerf  he  should  have  stated  liis   I>m.  Ton^ 

case  specially.    His  general  action  of  assuniput  cannot  be  bus- ! — . 

tained.  ''*^*» 

The  plaintifl^  then,  ought  to  have  been  non-suited  on  the  triaL  ^  ^^^^* 
But  the  Judge  reserved  any  decision  of  the  motion  to  non-suit, 
and  permitted  the  defendant  to  show  that  he  had  paid  the  money 
over  to  the  winner ;  and  he  obtained  a  verdict  on  that  ground*  I 
am  satisfied,  on  reflection,  that  suefa  a  defence  ought  not  to  have 
been  permitted.  The  stake-holder,  by  the  statute,  is  placed  in 
pari  ddkio  with  the  betters :  they  are  all  equally  criminal.  The 
slake-belder,  if  be  pays  the  money  over,  does  it  in  furtherance  of 
an  illegal  and  criminal  purpose.  It  is  not  like  the  case  of  a  merely 
illegal  wager,  where  the  law  attaches  no  illegality  to  the  act  of 
koUingibss^alie.  And  in  this  light  the  Supreme  Coivtsemtto 
have  viewed  it,  j»  SkimmB  t.  Bcrhnd.  Judgment  cannot,  thwe* 
fioaa,  be  given  for  the  defendant  (m  tins  verdict ;  but  a  judgment  of 
non-euit  may  be  ordeied  to  be  entered,  the  Judge  at  the  trial  hav- 
ing reserved  the  decision  of  the  motion  for  that  purpose.  It  would 
be  usdeoB  to  grant  a  new  trial,  as  the  plaintiff  cannot  be  permit- 
ted to  recover  in  the  present  form  of  actira. 

Judgment  of  non-iuiu 

[D.  Gnham,  Jr.,  JItPyM  the  fff.     J-  ^'  Whiting,  JitPyfiir  the  d^.] 
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•j^^iman  James  T.  Talman  vctsus  John  Oibson. 


.'dibson.' 


Where  the  holder  of  a  promUwory  note  has  obtained  posseanon  of  it  by  fraud,  he 
cannot  maintain  an  action  upon  the  note  against  any  of  the  parties  to  it. 

Possession  is  ffrimafaeit  evidence  of  a  transfer  to  the  holder:  yet,  if  the  defendant 
can  show  that  the  plaintiff  obtained  the  note  by  his  own  fraudulent  act^  he  hass 
light  to  defeat  the  action  on  that  ground,  although  he  cay  be  liable  to  pay  the 
note  to  the  true  owner. 

The  consideration  merely^  on  which  the  note  was  receiTed  by  the  holder,  is  not  to 
be  questioned  ;  but  the  defendant  may  show  that  no  consideration  was  paid  by 
the  holder^  as  on»  Hep  towards  the  proof  of  firaud,  on  his  part,  in  obtaining  tha 
note. 


This  was  an  action  upon  a  promissoTy  note,  made  by  one 
George  Oibson,  in  favour  of  the  defendant,  endorsed  by  him  to 
one  Rogers,  by  Rogers  to  Samuel  C.  Hyslop,  by  HjAop  to  one 
Peter  W.  Spicer,  and  by  him  to  Charles  B.  Spieer. 

Plea,  the  general  issue. 

The  cause  was  tried  on  the  12th  day  of  September,  1828^  be- 
fore Mr.  Justice  Hoffman. 

At  the  trial,  the  counsel  for  the  defendant  stated,  that  it  was 
not  denied,  that  George  Gibson  owed  the  note  in  question,  nor 
was  the  defendant's  liability,  as  endorser,  denied.     That  this  de- 
fence was  set  up  by  Samuel  C.  Hyslop,  (one  of  the  endorsers^) 
who  claimed  to  be  the  true  owner  of  the  note.    That  Hyslop 
had  put  the  note  into  the  hands  of  Peter  W.  Spicer,  as  his  agents 
for  the  purpose  of  having  it  discounted.     That  Spicer,  in  oider 
to  procure  the  money,  employed  one  Samuel  Healy,  as  a  broker, 
who  received  the  note,  but  neglected  toaccoimt  for  it,  and  refused 
to  give  any  information  as  to  what  had  become  of  it     That  Hy* 
slop,  upon  investigation,  finally  discovered  that  the  note  had  been 
lodged  by  the  phiniiff  in  the  Mechanics'  Bank  for  collection.  That 
he  called  upon  (he  plaintiff,  and  demanded  the  note  as  his  proper- 
ty ;  but  the  plaintiff  refused  to  surrender  it  up,  unless  the  full 
amount  thereof  was  paid:  saying,  that  he  had  received  the  note 
of  Healy  as  security  for  a  debt  of  $70,  due  from  Healy  to  him. 


I 
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The  counsel  for  the  plaintiff  objected  to  Ibe  admiflsion  of  tbifl    Om.  Teii% 
evidence,  upon  the  ground,  that  the  facts,  if  proved,  could  not  be       ^ 
interpoeed  by  Hyslap  as  a  defence  to  this  action.    That  the  de*      Ta^mb 
fendant,  having  negotiated  the  note  upon  a  good  consideration,  ^  Oftm* 
cguld  not  inquire  into  the  consideration  passing  between  subse* 
quent  holders. 

It  was  ruled,  by  the  presiding  Judge,  that  the  facta  slated  by 
the  defendant's  counsel,  if  jMroved,  would  form  no  defence  agaipst 
the  plaintiff's  claim. 

The  defendant  then  called  Peter  W.  S{Meer  as  a  witness,  who 
testified,  that  the  note  in  question  aotuaHy  belonged  to  Hjriop : 
that  the  witness  had  called  upon  the  plaintiff  jor  it,  but  he  reftised 
to  deliver  it  up,  saying^  that  he  had  received  it  in  payment  o^  or 
as  security  for,  a  debt  due  to  him  from  Healy. 

The  defendant  also  called  Healy,  and  offered  to  prove  by  hiro, 
that  the  plaintiff  had  given  no  consideration  for  the  note ;  that 
there  was  no  debt  doe  to  him  from  the  plaintiff  at  the  time  the 
note  passed  into  his  hands^  but  on  the  contrary,  that,  the  plaintiff 
was  actually  indebted  to  the  witness. 

The  Judge  decided  that  this  evidence  was  not  admissible  to 
form  a  defence  between  these  parties.  That  Hyslop's  remedy 
(if  he  were  the  true  owner  of  the  note)  would  be  by  action  of 
trover  against  the  plaintiff:  that  there  would  be  no  safety  in  ne* 
gotiaUe  paper,  if  a  defence  of  this  kind  could  be  interposed  be- 
tween the  hMder  and  a  party  who  had  recehred  a  full  considera- 
tkmfor  it. 

To  this  opinion  and  decision,  the  counsel  for  the  defendant  ex- 
cepted ;  and  the  jury,  under  the  directi(A  of  (he  Judge,  fomd  a 
verdkt  in  favour  of  the  plaintiff,  ibr  the  full  amount  of  the  note. 

The  defendant  now  moved  for  a  new  trial ;  and  JUr.  JIfiilodk 
contended, 

1.  That  the  ddfendd  ofiered,  was  impropeHy  njected.    The 
testimony  showed  that  thetiote  Was  the  property  of  a^ird  per- 
son,  who  had  hat  it :  the  plaintiff  was  therefore  bound  to  prove 
the  consideration  upon  which  his  title  rested.    Were  he  an  inno- 
cent purchaser,  without  notice^^or  if  he  had  negotiated  the  note. 
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Due.  T««,   for  8  valuable  cMisideration,  tbe  ddeodant  woidd  have  been  con- 

,  ,  -         -.  oludad,  becauBe  Ibe  note  would  then  have  been  in  the  hands  of  a 

'^•^     hmafide  bolder.    In  thia  case,  the  defendant  is  not  the  plaintiff'e 

GibMo.       AMor  ;  and  lie  cannot  be  made  such  by  the  plaintiff's  wrongful 

possession  of  a  note  to  which  he  has  no  title. 


II.  This  defence  may  be  set  up  by  the  true  owner  of  the  note. 
It  faivades  no  principle  of  policy-wt  disturbs  no  rule  aj^dkable  to 
negotiable  paper :  on  the  contrary,  a  wrongful  holder  ought  never 
to  be  permitted  to  recover,  where  the  true  owner  is  known,  and 
aawrts  his  right&  The  title  of  the  plaintiff  is  not  strengthened^ 
because  the  defendant  has  receiTed  a  full  consideration  for  the 
note,  if  he  secovers,  he  must  recover  by  the  strength  of  his  own 
title,  and  not  from  the  fact  that  the  defendant  owes  the  money. 
The  piaiotiff  who  hoUs  a  note,  obtained  from  the  true  owner  by 
fmud,  without  having  paid  vahie  for  it,  holds  it  in  privity  with  the 
wrong  doer ;  and  the  latter  certainly  cannot  recover,  where  the 
troe  owner  interposes  the  defence.  It  is  of  no  consequence  to  tha 
defendant^  whether  he  pays  the  money  to  the  hMer  or  the  irue 
owner ;  but  it  is  a  matter  of  much  importance  to  the  latter,  to 
prevent  the  money  from  pasring  into  the  hands  of  an  irresponsiUe 
and  fmndolent  holder,  from  whom  he  might  not  be  able  to  reco* 
vfiric 

The  right  to  inquire  into  the  consideration,  which  the  plaimiff 
paid  fer  this  note,  rests  upon  the  same  ground  on  which  the  law 
places  the  right  to  inquire,  whether  the  holder  of  a  stolen  note 
lias  reotived  it  innocently,  and  for  a  proper  consideraliim,  in  the 
eonne  of  ite  circiilatioo.  If  the  consideration  upon  which  the 
remote  holder  of  anote  received  it,  can  never  be  inquired  into^  in 
an  iction«gai&st  the  maker  or  endorser,  dien  the  mail  robber  may 
enforce  his  claims  against  the  rightAil  owner  with  impunity  and 
success.  It  is  believed  that  the  law  will  not  permit  such  injus- 
tiaelobedoM.  [ActatS  AnfsOoM.  61.  GUI.  en  AOb,  190. 
S  Oneqi.  Jbp.«74.    1  CmmcL  tUf.  4M.   AlqMrde.  HOL] 

Mr.  Geo*  T.  TaUnan  £ar  the  plaintiff: 

Gibaen,  the  defendant,  having  neyotiated  the  note  upon  a 
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vidnaUa  coDsideratioiH  cannot  inqnire  into  tbat»  whieh  pMMd  be*  j}^  T«im» 
tween  the  eolNPequeot  parties  to  it  If  it  were  competeiit  for  bim  le       ^^"^ 
do  BOy  be  does  not  get  up  thie  defence,  but  it  is  iaierpoaed  by      Tftlman 
Hydop  for  him.    To  what  purpoee  1   If  a  re^Yery  bj  the  plain-      Qtbrn. 
liflf  be  defeated,  Hyslop  will  not  receive  his  money,  but  must  re- 
sort to  an  aotion  of  trover  to  recover  the  note  oat  of  (he  pbuntiff 'a 
Innds.    Until  the  note  can  be  jAaeed  in  the  hands  of  a  petaoo  en- 
titled to  sue  upon  it,  the  defendant  can  never  be  oompelled'topay 
the  amount,  whieh  be  justly  owes.    He  received  the  ftiU  value  of 
the  note  when  be  passed  it  away,  and  if  this  defence  ean  prevail^ 
the  defendant,  who  does  not  deny  the  justice  of  the  demand  iq>oa 
him,  will  securely  hold  the  money  to  which  he  has  no  title. 


IL  The  case  shows,  that  the  plained  is  an  innocent  purchaser 
for  a  valuable  consideration.  He  received  the  note  as  security 
for  bis  debt,  without  notice  thai  Hyslop  bad  been  defrauded  of  it 
by  Healy.  The  Ada  came  into  the  plaintiff^  hands  by  regular 
endoreement,  and  he  deposited  it  ui  the  Bank  for  cdlection,  ac- 
cording to  the  course  of  bis  business.  But  the  defendant  offisred 
to  contradict  this  state  of  fects  by  Healy  bimsett  The  testimony 
of  this  wilnesB,  besidss  the  general  suspicion  cast  upon  it  finom  the 
traosactionitsel^  was  properly  rejected.  It  would  have  dtawn  into 
controversy  the  state  of  bis  accounts  with  the  plaintiflr,  and  the 
latter  in  an  action  against  Gibson,  couU  not  have  expected  to  in* 
vestigate  raattere  entirely  collateral.  He  woidd  therefore  have 
been  taken  by  surprise,  and  the  learned  Judge  was  perfectly  ii|^t 
in  rejecting  fats  testimony.  The  plainti^  at  all  ^events,  should 
have  had  notice  as  to  the  nature  of  the  defence.  [He  cited  Chit. 
Sft  JBiZb^  f.  §1.  Brwmmi  e.  Hm^j  13  JoAn.  Rep.  &%.  Bmeelt. 
jBoO,  2  JoAn.  R.  SO.    4  TawU.  114.] 

Oaklet  J.  This  was  an  action  on  a  promissory  note,  made  by 
one  George  Gibson,  payable  to  the  defendant,  and  endorssd  by 
bim  ami  Samuel  C.  Hyslop.  The  defendant  admitted  his  lia- 
bility en  the  note  in  question, — bat  offared  to  show  by  way  of  ck«> 
fence  to  this  action, — that  the  plaintiff  held  the  note  fraudukutly 
and  without  consideration.     The  defendant  called  one  Spiccfr  as 
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Bbc  Tam,    a  witoess^  who  testified  that  the  note  in  controversy  was  acta* 

_J:^?L_  ttlly  the  property  of  Hysk^  and  that  he  had,  as  agent  for  Hyelop^ 

TaloMii      called  on  the  plaintiff  to  deliver  op  the  note,  which  he  refiised 

^^      to  dc^  aaying,  that  he  had  received  it  in  payment,  or  as  secnrity, 

from  one  Healey.    The  defendant  then  called   Heaiy,  and 

stated,  that  he  expected  to  prove  by  him,  that  there  was  no  o(»iai- 

denUkm  for  the  negotiation  of  the  note  by  him  to  the  friaintifl^  and 

that  there  was  no  debt  due  from  him  to  the  plaintiff  at  the  time 

the  plaintiff  got  the  note ;  but  that  on  the  contrary^  the  |dainliff 

was  indebted  to  him,  (Healy.) 

The  Judge  excluded  the  evidence,  sajring,  that  the  defence  of. 
fered,  could  not  be  interposed  between  a  holder  of  negotiable 
paper,  and  a  party  who  had  negotiated  it  on  a  good  consideration^ 
The  jury  found  a  verdict  for  the  jriaintifil 

The  defendant  now  moves  for  a  new  trial* 

It  is  believed  to  be  well  settled,  that  if  the  holder  of  a  note  ob* 
tains  it  by  fraud,  he  cannot  maintain  an  action  on  it  against  any 
of  the  parties  to  it.  He  most  aver  and  prove,  that  the  note  was 
transferred  to  hiin ;  and,  though  hispossesaon  of  the  note  is  prima 
fiuk  evidence  of  the  transfer,  yet,  if  the  defendant  can  show  that 
the  plaintiff  obtained 'the  note  by  his  own  fraudulent  act,  he  has 
a  right  to  defeat  the  action  on  that  ground,  although  he  may  be 
liable  to  pay  the  note  to  the  true  owner.  He  has  not  a^ght  Co 
question  the  consideration  merely  on  which  the  holder  recdnred 
the  note ;  but  he  may  be  permitted  to  show,  that  there  was  no 
considefation  paid  t^  the  holder,  as  one  st^  towards  the  procrf  of 
fiuud  on  his  part  in  obtaining  it.  This  proceeds  on  the  general 
doctrine,  that  no  man  can  acquire  a  right  by  his  own  fraud,  to  sus- 
tain an  action  in  any  court;  and  it  is  a  principle  of  universal 
applicaUon^  This  doctrine  is  fully  recognized  as  applicable  to 
Promissory  Notes,  Bills  of  Exchange,  and  Bank  Notes.  [Solammu 
9.  Thi  Bmkoflkiflmd,  IS  E^gt.  1S6.  Beet  v.  Marqtdt  of  Head- 
/srt,  S  Can^.  574.] 

The  offer  in  the  present  case,  on  the  part  of  the  defendant,  to 
show  that  the  plaintiff  obtained  the  note  Jirandidenibf^  seems  to 
come  within  the  general  rule  here  laid  down. 
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The  fact,  that  no  consideration  was  paid  by  the  plaintif]^  and 
that  Healy  was  not  indebted  to  him,  as  he  alleged,  if  proved,  in 
connection  with  other  evidence  which,  the  defendant  would  per- 
haps have  produced,  if  he  had  been  permitted  to  proceed  in  his 
defence,  might,  for  aught  the  court  can  say,  have  established  the 
fact  of  fraud  against  the  plaintiff  Considering  then,  that  the  ofier 
on  the  part  of  the  defendant  was,  to  show  frauds  on  the  part  of 
the  plaintiff  in  obtaining  the  note,  and  not  merely  to  show  a  Moani 
of  caiuideraHon  for  the  negotiation  of  it  to  him,  I  think  that  the 
Judge  erred  in  excluding  the  testimony  of  Healy. 

In  Paterson  v.  Hardacre.  4  TawUon,  114.  the  court  held,  that 
where  a  bill  bad  been  obtained  fraudulently  from  the  defendant,  the 
bolder  must  prove  that  he  came  to  the  possession  of  it  upon  good 
conraderation :  but  that  the  defendant  could  not  require  such 
proof,  unless  he  had  given  seasonable  notice  to  the  plaintiff  that 
he  meant  to  insist  at  the  trial,  that  he  should  prove  the  consi*- 
deration  on  which  he  received  the  bill. 

I  should  be  much  inclined  to  adopt  this  rule  in  like  cases,  but 
in  the  present  instance,  it  does  not  appear  that  any  objection  was 
made  by.  the  plaintiff  of  the  want  of  notice  of  the  defence  which 
the  de%Ddani  intended  to  set  up.    There  must  be  a  new  trial. 

JWio  trial  granted. 


D6C«   TcTtDf 

1888. 
Talinan 

V. 

Gibson. 


(Hoffiiian  4*  Talman,  JlWa  fir  p^.    W.  Mulock  My  fir  the  deft.} 


vol.:  I. 
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Dec.  Term, 
1828. 

Henderson  4* 
Caims 

V. 

Hamilton. 


Datid  HendersoNi  Jun.,  &  William  CAUtiii»  Jun. 


versus 


Alexander  Hamilton. 


TlM  defendant  on  the  Sd  of  Januaiy,  1815,  exeeoted  a  bond  for  i8|500  inikvoiir  of 
the  pbintifi,  to  secure  tJie  payment  of  |4^404»6S.  The  oonditk»  of  the  bond 
recited,  that  to  pay  and  aatiBfy  the  last  mentioned  snm,  one  John  C.  Hamiltoo 
had  by  indenture  granted  unto  the  plainti£EB  an  undivided  interest  in  certain 
lands  (which  had  been  conTey«d  by  Timothy  Pickering  to  John  B.  Church  and 
oChen  m  trust,)  which  wane  unproductive  and  could  not  be  divided  for  Mivtiti 
years  thereafter.  Thecondition  further  stipulated,  that  the  defandant  should^ 
to  the  phintiflji,  year  by  year,  the  sum  of  1308,91,  the  lawful  interest  on  said 
sum  of  §4,404,58,  until  the  said  estate  should  be  divided  and  a  dear  and  peritBCt 
title  thereto,  made  to  the  plaintiffii. 

In  an  action  upon  the  bond  to  recover  the  amount  of  the  iimual  paymeBt%  IroM 
the  year  1818,  to  1888,  the  defendant  eontended,  L»  thalthi  idmlift  wui* 
bound  to  show  diligence  in  procuring  a  partition  of  the  lands  conveyed.  IL  That 
they  were  barred  by  the  statute  of  limitations,  from  recovering  any  thing  in  ar- 
rear  beyond  six  years,  or  that  there  was  a  presumption  of  payment  fitim  lapse  of 
time.  H«M,  however,  that  the  sUtutto  of  limitations  did  ttol  epply  to  fhii  eueei 
thai thirs  was  no  pl!eatttt|ltioft  of  paymeiti aftdthitthe  piaiittt WM 
to  procure  a  paititmn  of  the  estate.  H«H  etso,  that  the  annual  payments 
to  be  viewed  in  the  light  of  interest  on  the  principal  sum,  and  that  the  plaintifb 
were  not  entitled  to  interest  upon  the  annual  payments. 


This  was  an  action  of  debt  on  a  bond,  for  eight  thousand  five 
hundred  dollars,  executed  by  the  defendant  in  favour  of  the  plain- 
tiSs,  and  bearing  date  on  the  third  day  of  January,  1815.  The 
condUi&n  of  the  bond  was  as  follows : — 

**  Whereas  the  above  bounden  obligor  was  on  the  day  of  the  date' 
^*  hereof,  indebted  unto  the  above  named  obligees^  in  the  sum  of  four 
^'  thousand  four  hundred  and  four  dollars  and  fifty-two  cents,  law- 
*^  ful  money,  of  the  United  States  of  America,  to  pay  and  satisfy 
*^  whkhf  John  C.  Hamilton  of  the  city  of  New-T<Nrk,  attorney  at 
^*  law,  hathj  by  indenture  bearfng  even  date,  herewith  granted^ 
<'  bargained  and  sold,  aliened^  remised,  released,  conveyed  and 
"  confirmed  unto  tiie  above  named  obligees,  an  undivided  interest, 
"  which  he  was  entitled  to,  together  with  the  other  heirs  and 
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widow  of  AlexaDdei^Hamilton  deceased,  to  certain  landB  and    Dec.  Tenn, 

*<  premiaes,  which  were  conoeyed  6y  Tbnatky  Pickemg  to  John  B. 1_ 

^ChMnk,mDMa9FUKmdJ^aAm^  ^^c^^^ 

^  cerUm  eondUiions^  at  specyUd  and  canktt^  HamUto 

**  iag  daUthe  ieteiUh  day  ofMay^  eighteen  hmdred  and  eight,  as  by 

^  reference  to  the  deed  of  the  said  John  C.  Hamilton,  to  the  above 

**  named  obligees,  will  more  fully  and  at  large  appear.    And 

*'  whereas,  the  estate  and  proper^  remains  undivided,  and  is  un- 

"  produciiye,  and  canmol  be  dmdtdfar  etperal  years  to  corner  during 

^  which  period,  and  until  the  same  tkaU  be  rfmcl«d  according  to  the 

^  Imti  created,  it  was  further  agreed,  that  the  siud  Alexander 

^<  Hamilton  ehoiddpay  the  lawful  interest  on  the  eaid  debt  of  four 

^'thooaand  four  hundred  and  four  dollars  and  fifty-two  cents 

^  yearly,  and  every  j^ear,  until  the  said  estate  is  divided,  and  the 

**  share  or  portion  qfthe  said  John  C.  Hamilton  shall  be  conoeyed  by 

**  thetruMtees  to  the  said  Daoid  Henderson  Junun',  and  WUliam  Ce^^ 

<<  Junior,  their  heirs  or  assigns.     Now  the  condition  of  the  above 

^  oUigation  is  such,  that  if  the  abaye  bounden  obligor,  lus  heir?, 

<<  executorS)  or  administrators  diall,  and  do  well,  and  truly  pay  or 

**  cause  to  be  paid  unto  the  above  named  obligees,  their  heirs,  ez- 

^^ecutars,  adflOAnistrators  or  assigns,  yearly,  and  every  'year,  on  the 

"  iUrd  day  rf  January,  thesumrfihree  hundred  and  eight  dollars  and 

*^  (kcr^f-ONS  cents,  the  Uusfid  interest  on  the  said  sumoffour  thousand 

**four  hundred  and  four  dollars  and  fiftyAieo  cents,  until  the  said 

**  estate  is  dkidedf  and  a  dear  and  perfect  title  thereof,  bemadetothe 

**  abooe  nauud  obUgees,  their  heirs  or  assignees,  then  the  above 

^  obligation  to  be  null  and  void,  or  else  to  be  and  remain  in  full 

^  kirqe  and  virtue.'' 

The  declaration  was  in  the  common  form,  and  the  defendant, 
after  craving  oyer  of  the  bond  and  condition  pleaded,  1st,  non  est 
factum,  2d,  sobrit  ad  c&m.  The  last  plea,  however,  [was  after- 
wards stricken  out  under  a  stipulation,  that  the  defendant  should 
have  all  the  advantage  of  the  statute  of  limitations,  which  could 
be  gained  by  any  special  plea. 

The  plaintifi  then  assigned  breaches  for  non-payment,  setting 
forth  the  conditions  of  the  bond  and  averring,  that  the  estate  and 
property  therein  mentioned,  remained  undivided  on  the  third  day 
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Dec  Term,  of  January,  1818,  and  that  no  title  thereto  had  been  made  to  the 

1828  ' 

'  plaintiffs,  or  their  assigns  on  that  day,  and  that  the  sum  of  three 


Hendersoa  &   hundred  and  eight  dollars  and  thirty-one  cents,  became  due  and 
y.  owing  to  them  on  that  day  according  to  the  fbrm  and  effect  of  the 

said  condition,  which  sun)  was  still  in  arrear.  There  were  simi- 
lar breaches  assigned  as  to  each  of  the  ten  following  years,  up  U), 
and  including  the  year  1838. 

The  cause  was  tried  before  Mr.  Justice  Oaklet.  At  the  trial, 
the  defendant  admitted  the  execution  of  the  bond,  and  that  the 
breaches  of  the  condition  were  truly  assigned  by  the  plaintiffs  : 
(the  admission  to  have  no  effect  upon  his  defence  however,)  and 
it  appeared  that  the  sum  of  three  hundred  and  eight  dollars,  and 
thirty-one  cents,  which  became  due  on  the  third  day  of  Januaryt 
1816,  and  the  like  sums,  which  became  dile  on  the  same  day  in 
the  year  1817,  had  been  paid  by  the  defendant  to  the  plaintift. 

On  this  state  of  facts  the  counsel  for  the  defendant  moved  for 
a  non-suit,  on  the  ground,  that  there  was  no  evidence  that  any 
diligence  had  been  used  by  the  plaintiffs  to  effect  a  partition  of 
the  land,  mentioned  in  the  condition  of  the  bond.  This  motion 
was  overruled  by  the  presiding  Judge.  The  plaintifls  then 
claimed  the  yearly  sum  of  three  hundred  and  eight  dollars  and 
thirty-one  cents,  from  the  year  1818,  to  the  year  1828,  together 
with  interest  on  each  yearly  sum,  as  the  same  accrued.  The  de- 
fendant insisted  that  the  plaintiffs  were  only  entitled  to  recover  such 
sums,  as  had  accrued  on  said  bond  for  the  last  six  years,  claiming 
that  all  the  residue  was  barred  by  the  statute.  He  also  contended 
that  no  interest  was  allowable  on  any  of  the  annual  sums.  These 
points,  however,  were  both  ruled  against  the  defendant,  and  the 
jury  by  the  direction  of  the  Judge  gave  a  verdict  for  1^4,815,69, 
in  favour  of  the  plaintiff,  subject  to  a  case  to  be  made,  which 
either  party  had  leave  to  turn  into  a  bill  of  exceptions. 

The  cause  was  now  argued  by  Mr.  J.  Anthon  for  the  defend- 
ant, and  by  Mr.  David  S.  Jones  for  the  plaintiffs. 

Mr.  /.  Jlnthoti  for  the  defendant  contended, 

1.  That  the  plaintiffs  were  bound,  from  the  nature  of  their  en- 
gagement with  the  defendant,  to  use  due  diligence  to  eflfect  a 
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partition  of  the  lands  conveyed  in  payment  of  the  original  debt,  ]>ec.  Tenn, 
80  that  the  interest  might  cease.  '^^ 

II.  They  were  bound  to  show  that  they  had  used  such  diligence,  Henderson  & 
and  notified  the  defendant  of  the  difficulty,  if  there  was  any,  that  v. 

he  might  guard  himself  against  the  constant  recurrence  of  the 
claim  of  intere^t. 

III.  This  creation  of  an  annual  charge  after  the  extinguishment 
of  the  original  debt,  as  far  as  the  defendant  was  concerned,  is 
within  the  spirit  and  equity  of  the  statute  of  limitations,  and  the 
annual  sums  due  more  than  six  years1>ack,  are  barred  by  the 
statute. 

lY.  If  the  statute  does'not  apply,  and  the  defendant  is  driven,  as 
in  ordinary  cases  on  bonds,  to  a  presumption  of  pa)rment  from 
lapse  of  time,  the  circumstances  of  this  ease^  make  the  lapse  of  six 
years,  a  fair  legal  presumption  of  payment.  [1  Tehn  £.  270. 
19  Ves.  196.  10  John.  R.  381.  \6John.  R.  214.] 

V.  If  the  plaintiffs  are  entitled  to  recover,  for  the  nine  years  as 
claimed,  they  have  no  right  to  demand  interest  on  the  several  an- 
nual sums,  the  non-payment  arising  from  their  own  laches  in  not 
demanding ;  and  such  interest  is  in  truth  compound  interest  on 
the  original  debt,  which  the  law  will  not  tolerate.  [1  John*  Chan. 
Cos.  IS.  6  JoAn.  Chan.  Cos.  313.] 

YI.  The  plaintiffs  must  therefore,  either  take  a  verdict  for  the 
the  last  three  years,  or  for  the  nine  years,  as  the  court  shall  decide, 
on  the  subject  of  the  statute,  or  the  legal  presumption  of  payment ; 
and  in  both  cases  without  interest. 

Mr.  D.  S.  Jones  for  the  plaintiffs,  contra  contended, 
I.  That  the  plaintiffs  had  not  the  power  under  their  deed  to 
effect  a  partition.  The  legal  title  to  the  estate,  remained  in  the 
trustees  named  in  the  condition  of  the  bond,  and  John  C.  Hamil- 
ton conveyed  nothing  to  the  plaintiffs  but  an  equitable  interest. 
The  defendant  on  the  other  hand  has  an  interest  in  the  land, 
and  all  the  means  of  effecting  a  partition,  if  any  there  be,  are  still 
open  to  him.  Upon  him  lay  the  duty  of  putting  a  stop  to  the  in- 
terest, which  was  annually  accumulating,  either  by  paying  it 
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Dee.  Tenoy  when  due,  or  by  causiDg  the  partition  to  be  effected,  by  which  the 

^^^  plaintifis  might  be  put  in  possession  <rf  their  estate. 

CaiiiiM 

▼•  II.  The  statute  of  limitations  is  in  no  way  applicabk  to  this 


HtmiltoBi 


case. 


III.  As  to  the  interest.  Suppose  a  bond  conditioned  to  pay  a 
certain  sum  yearly,  and  without  any  xeference  to  the  origin  of 
the  debt ;  in  case  of  non-payment  of  the  sum  due,  at  the  end  of 
the  year,  the  hdder  would  be  as  much  entitled  to  interest  on  tAo^ 
mm,  as  if  the  whok  amotaU  of  the  bond  had  fallen  due.at  the  same 
time. 

This  case  is  of  the  same  nature.  It  is  an  annuity ;  the  annui- 
ty is  a  principal  sum,  and  not  interest,  and  in  all  cases  of  annuity 
bonds,  interest  is  allowable.  [3  Jlik.  £79.  2  Didans  R.  643. 
2  P.  mns.  163.     1  P.  Wm.  542.] 

Per  Curiam^  .  The  annual  sums  to  be  paid  by  the  defendant, 
were  themseWes  in  the  nature  of  interest  upon  the  principal  sum 
secured  by  the  bond.  The  bond  was  a  continuation  of  the  ori- 
ginal debt,  and  the  annual  sums  are  not  to  be  viewed  in  the  Ught 
of  annuities.  Interest  upon  them,  therefore,  cannot  be  allowed, 
for  that  would  be  in  effect  to  allow  interest  upon  antan  of  inteiest. 

The  statute  of  limitations  does  not  apply  to  this  case,  neither  is 
there  any  foundation  for  a  presumption  of  payment  The  ptain- 
tifis  were  not  bound  to  procure  a  partition  of  the  estate ;  but  by 
the  very  terms  of  the  condition  of  the  bond,  the  defendant  him- 
self was  to  furnish  them  v^th  **  a  clear  and  perfect  tide.'' 

The  verdict  of  the  jury,  modified  as  to  interest  in  the  manner 
specified,  must  therefore  be  confirmed. 

Judgment  far  theplamHffs. 
[D.  S.  JoM0».ACy /or tike ptfk    E.  AjsAsm^Jhr^firikiiifi.] 


t". 
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Dec  1  omiy 

Hugh  McKeon  versus  David  Lane.  '®*®- 


McKeoa 


In  tn  tetidn  against  a  witness  for  tho  penalty  imposed  upon  him  bff  the  statute^         Lsiie« 
[I  R,L.  SM.]  for  not  attending  at  a  trial,  when  duly  snbpcenaed,  the  declarn- 
tm  mutt  stale  qMcially,  among  other  things,  that  Che/eet  of  the  witness  were 
pM  or  tmder^d  to  Amu,  and  it  is  not  sufficient  to  allege  that  the  witniess  was 
'*  legally  subpcsnaed  according  to  the  practice  of  the  court** 

This  was  an  action  of  debt  upon  the  statute,  [1  R.  L. 
524.  See.  20.]  against  the  defendant,  to  recover  of  him  the  penalty 
of  fifty  dollars,  for  not  appearing  as  a  witness  in  a  certain  cause 
in  which  the  said  Hugh  McKeon  was  plaintifl^  and  one  James 
Caherty  was  defendant. 

The  declaration  averred,  that  on  the  first  Monday  of  Septem- 
ber, of  the  September  term  of  this  court,  in  the  year  1829,  the 
plaintiff  impleaded  one  James  Caherty  in  said  court,  in  an  action 
on  the  case  on  promises,  and  such  proceedings  were  thereupon 
had,  that  upon  issue  joined,  the  said  cause  came  on  to  be  tried  in 
its  regular  order  upon  the  calendar  of  said  court  on  the  11th  day 
of  October,  in  the  year  aforesaid,  before  a  jury.  That  the  plain- 
tiff, in  order  to  maintain  the  issue  on  his  part,  "  believing  the  said 
defendant  to  be  a  material  witness  for  him"  **  upon  the  trial  of 
said  cause,**  and  being  so  advised,  did  cause  the  said  defendant  to 
be  Iego%  subpwnaed  as  a  witness  on  his  behalf,  **  according  to 
the  course  and  practice  of  the  said  court.**  But  the  defendant, 
**  not  r^;arding  the  statute  in  such  case  made  and  provided,** 
although  solemnly  called,  ^*  did  not  appear  to  give  his  testimony,** 
"  although  he  had  no  reasonable  let  or  impediment  to  the  ccm- 
trary,  but  refused  and  neglected  so  to  do,  in  contempt  of  the  sta- 
tute.** By  reason  whereof,  and  because  the  evidence,  which  the 
defendant  would  have  given  was  material  to  the  plaintifi^  **  for 
*^  want  of  the  testimony  of  the  said  defendant,**  **  the  plaintiff 
*^  could  not  safely  proceed  with  the  trial  of  the  said  cause,  but 
^  was  thereby  compelled  to  pray  the  court  to  allow  him  to  with- 
**  draw  the  trial  of  the  said  cause  before  the  said  court  and  jury." 
By  reason  whereof,  &c. 
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Dec  TorxDi 

1888. 


The  defendant  pleaded  first  nil  debet  Second,  that  the  plain- 
tiff ought  not  to  maintain  his  action,  because,  although  the  de- 
fendant being  solemnly  called  on  said  eleventh  day  of  October^ 
did  not  appear,  yet  the  plaintiff  ^'was  thereupon  allowed  by 
<Mhe  said  c6urt  to  withdraw  his  record,  and  continue  the 
*•  said  trial  to  another  day  in  the  said  term,  to  wit,  on  the  16th 
"  day  of  October,'*  &c.  "  in  the  year  aforesaid,"  "  on  which  day 
*^  the  said  cause  came  on  to  be  tried  in  its  regular  order  upon  the 
*'  calendar,"  **  and  the  said  defendant  did  appear  pursuant  to  the 
**  subpoena  aforesaid,"  and  **  was  then  and  there  in  the  presence 
"  of  the  said  court  and  jury :  which  said  jury,  upon  that  occasion^ 
^'  notwithstanding  the  testimony  given  by  the  said  defendant,  then 
^*  and  there"  **  rendered  a  verdict  in  favour  of  the  said  James 
^*  Caherty,  the  defendant  in  the  said  suit,"  ^c. 

The  defendant  also  pleaded  a  third  plea,  in  which  he  alleged, 
**  that  the  said  cause,  on  the  16th  day  of  October,"  aforesaic^ 
*^  came  on  to  be  tried  in  its  regular  order,"  &c. ;  that  the  defend- 
ant, *^  then  and  there,  in  obedience  to  the  process  aforesaid,  at- 
'^  tended  said  court,  and  was  then  and  there  presented  and  offered 
"  as  a  witness  on  the  part  and  behalf  of  the  defendant  in  said 
*^  cause ;  and  upon  being  so  produced  and  offered  as  a  witness 
*^  was  then  and  there  objected  to  by  said  pMntiff  ae  an  ineompeiaU 
*^  toitneas.**  That  the  defendant,  nevertheless,  gave  his  testiraony 
at  the  trial,  and,  notwithstanding  such  testimony,  the  jury  ren- 
dered a  verdict  in  favour  of  Caherty,  the  defendant  in  that  suit,  &c. 

To  these  two  special  pleas,  the  plaintiff  demurred,  and  the  de» 
fendant  joined  in  the  demurrer. 


Mr.  D.  Crrahamy  in  support  of  the  demurrer,  now  contended : 
I.  That  the  defendant  had,  in  his  pleas,  misconceived  the 
plaintiff's  cause  of  action.  The  statute  upon  which  this  acUon 
is  brought,  gives  the  party  who  is  aggrieved  by  the  non-attend- 
ance of  a  witness,  fifty  dollars  as  a  penalty ^  besides  his  damage  ac- 
tually sustained.  In  this  case,  the  plaintiff  claims  the  penalty 
only,  and  he  neither  seeks  special  damage,  nor  has  he  laid  any 
such  in  his  declaration.  The  defendant,  by  his  pleas,  admits  that 
he  did  not  appear  at  the  trial  when  the  cause  was  called,  on  the 
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1  Ith  of  October;  that  he  had  no  excuse  for  not  appearing,  and  Dee.  T«ii|^ 
that  the  plaintiff  wae  compelled,  by  his  nQn-anpearance»  to  poet-  *^^ 
pone  the  trial  of  his  cause  to  a  subsequent  day.  Heit,  then,  is 
an  injury  admitted  upon  the  face  of  the  pleadings|»  and  the  statute 
has  prescribed  the  penalty.  The  pleas^  therefore,  are  no  answer 
to  the  action,  and  cannot  be  sustained.  iDoug*  556.  jpearwrn  v. 
Iks*]  The  plaintiff  claims  the  forfeiture^  and  it  is  sujBGicient,  if  he 
set  forth  substantially  the  cause  of  the  forfeiture  and  his  right. 
This  he  has  done ;  for  the  declarations  set  forth,  1.  A  suit  pend- 
ing. 2.  The  due  and  legal  service  of  the  subpoena.  3.  The 
non-attendance  of  the  witness ;  and  fourthly,  the  injury  to  the 
plaintiff. 

The  first  special  plea  is  bad,  because  it  confesses  the  fact  of 
non-attendance,  and  the  injury  to  the  plainti£^  but  does  not  avoid 
the  effect  of  that  confenion  by  any  sufficient  matter.  The  excuse 
arises  from  matters  ex  post  facto,  and  cannot  be  any  answer  to  an 
allegation  of  injury  previously  perpetrated. 

The  third  plea  is  bad,  on  the  ground  of  departure,  and  this  ob- 
jection is  fatal  on  general  demuner.  iStsms  v.  PattsrsoUf  14  John. 
R.  13S.]    What  if  the  defendant  did  appear  at  the  trial  of  the 
cause,  and  what  if  he  were  oflfered  as  a  witness  by  the  defmdosU 
in  that  cause,  and  was  objected  to  by  the  plaintiff?    Is  that  any 
excuse  for  not  appearing  on  the  1 1th  of  October,  at  the  plaintiff's 
requisition  1    The  plaintiff  complains  that  the  defendant  did  not 
appear  when  his  cause  was  called,  whereby  he  was  compelled  to 
postpone  the  trial    The  defendant  replies — ^tme  it  i%  1  did  not 
appear  when  you  were  ready  for  trial,  but  I  appeared  afterwards 
when  your  adoersary  was  ready,  and  I  testified  in  his  behalf,  and 
yoa  lost  your  cause :  ergo,  you  were  not  mjured  by  my  nonap- 
pearance on  the  11th  of  October,  although  the  whole  expense  of 
that  day's  attendance  and  preparation  was  thrown  upon  you  by 
my  neglect  I    The  plea-  goes  further :  it  admits,  that  under  the 
statute,  it  was  the  defendant's  duty  to  attend  when  called,  and  it 
admits  a  violation  of  that  duty,  without  the  semblance  of  an  apo- 
logj  tar  it.     The  fdeas  are  bad  op  every  ground,  and  camM  be 
supported. 

VOL.    I.  41 
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Dec  Term,        Mr.  JbUhoHy  cofiff a,  contended. 


1898. 


L  That  as  this  was  a  penal  action,  the  plaintiff  ought  to  have 
set  forth  in  his  declorotton  all  the  circumstances,  which  are  made 
necessary  by  the  statute  to  bring  the  party  withiii  the  penalty,  it 
being  a  settled  rule  in  declariugfor  offences  against  penal  statutes, 
(where  no  form  is  expressly  given,)  that  the  plaintiff  shall  set 
forth  the  fioLcts  specially  which  constitute  the  oflence.  [Bigdow 
V.  Joknstm,  ISJ.R.  428.] 

The  declaration  must  show  what  has  been  done^  that  the  court 
may  judge  whether  an  offence  has  been  committed,  and  the  con- 
clusion, eotUraformam  siatuH^  will  not  aid  the  omission  of  the  facts. 
[1  ChU.  Plead.  357.  Barnes  v.  Talbot.  1  Salk.  212.] 

II.  The  statute  imposes  the  penalty  only  in  those  cases  where 
the  party  has  been  subpoenaed,  and  has  been  tendered  his  al- 
lowance for  travelling  to,  attending  at,  and  returning  from,  the 
court,  including  one  day's  attendance  only.  These  matters  are 
not  averred  in  the  declaration,  and  it  is  bad  for  this  reason* 

The  plaintiff  has  not  set  forth  enough  to  put  the  witness  in  de- 
&ult,  for  he  was  not  bound  to  attend  the  court  until  his  fees  were 
tendered.  There  is  nothing  to  show  that  the  plaintiff  pursued 
the  steps  required  by  law,  and  the  defect  is  not  cured  by  the  alle- 
gation, that  the  witness  was  **  legally  subpanaed.^  That  ia  a 
conclusion  of  law,  not  the  statement  of  a  fact,  and  the  pleader 
was  bound  to  allege  the  facts^  that  from  them  the  court  might 
judge  whether  the  witness  was  **legaUy  subpamaed^  or  on. 
[5  Mod.  R.  868.     8  Chit.  P.  457.] 

III.  There  is  no  direct  averment  as  to  the  materiality  of  the 
witness;  neither  is  there  any  averment  of  the  plaintiff's  being  ag- 
grieved. The  withdrawing  of  the  record  was  no  grievance,  and 
the  penalty  is  given  only  to  the  party  aj^rieved.  [  Cro.  Ca.  622. 
541.] 

IV.  The  whole  term  being  one  day,  an  effectual  appearance  by 
the  witness,  pursuant  to  the  subpoena,  and  the  giving  of  his  testi- 
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mony  at  the  trial,  form  an  answer  to  the  claim  for  the  penalty.  Dee.  Tma, 

1.  Because  the  witness  obeyed  the  subpoena. 

2.  Because  the  plaintiff  has  not  been  aggrieved.     This  is  the  ^cKflon 
substance  of  the  first  special  plea,  which  is  therefore  good.  Imm. 

y.  The  second  special  plea,  shows  the  appearance  of  the  wit- 
ness according  to  the  exigency  of  the  subpcena :  that  he  was  ob- 
jected to  by  the  plaintiff,  but  admitted  as  a  witness,  and  that  the 
verdict  was  for  the  defendant.  This  plea  is  good,  because  it 
shows,  1.  Obedience  to  the  process,  ft.  The  immateriality  of  the 
witness,  so  far  as  the  plaintiff  was  concerned ;  and  thirdly,  the 
absence  of  all  grievance  on  his  part. 

TI.  The  plaintiff,  to  maintmn  this  action,  after  conforming  to 
all  the  requisites  of  the  statute,  ought  to  have  submitted  to  a  non- 
suit, or  at  all  events,  he  ought  not  to  have  brought  his  cause  to 
trial  at  the  same  term.  This  last  act  relieved  him  from  all  griev- 
ance, and  was  a  wawer  of  all  claim  to  the  penalty.  But  at  all 
events,  the  witness*  default,  under  the  circumstances,  exposed 
him  to  an  attachment  only,  and  he  is  not  liable  in  this  action. 

Mr.  Chahaminreply  contended,  that  the  declaration  set  forth  all 
that  good  pleading  required.  It  avers  that  the  defendant  was 
^  legally  subpoenaed,  according  to  the  course  and  practice  of  the 
court,''  and  the  legal  service  of  the  subpoena  includes  the  showing 
of  the  original,  the  delivery  of  a  copy,  and  a  tender  of  the  fees. 
The  facts  are  stated  with  such  certainty,  that  they  may  be  un- 
derstood by  the  opposite  party,  the  court,  and  the  jury.  This  is 
all  that  good  [heading requires.  [Com.  D.  Pleader^  C 17.  1  Id. 
Bay.  680.  9  East.  473.]  If  the  omission  to  state  the  particu- 
lars were  a  defect,  still  the  defect  is  of  such  a  nature,  that  it  could 
be  reached  only  by  a  special  demurrer  to  the  declaration.  By 
pUadmgf  the  defendant  has  waived  all  objection  to  the  defect,  and 
he  cannot  now  take  advantage  of  it  under  the  plaintM's  general 
demurrer.     [6  Qm.  Dig.  208.     Sieph.  m  Plead.  162.] 


884  CASES  IN  THE  SUPERIOR  COURT  OF 

D«e.T«nii,       If.  But  here  it  is  said  there  has  been  HO  damace.  Butthecaose 
'  ■■   was  called,  and  Ate  jury  empanelled.     The  plaintil^  not  being 
™  able  to  go  on  with  the  trial  because  of  the  defendant's  absence, 

^y^  ^  was  compelled  to  withdraw  his  record,  postpone  the  trial,  and  pay 
the  costs.  Here  is  special  damage  following,  as  a  natural  conse- 
quence, the  defendant's  neglect  of  duty,  and  that  is  sufficient  to 
sudlltin  the  action.  But  the  plaintiff  is  not  bound  to  allege  or 
prove  special  damaget  for  his  action  is  given  by  the  statute,  wbicfa 
alioWB  the  party  aggrieved  to  have  the  penalty.  How  aggrieved  f 
By  the  ab$enee  of  the  iminess^  not  by  the  toss  6f  his  emue.  In  or- 
der to  sustain  this  action,  it  is  not  necessary  for  the  plaintiff  to 
proTC  that  he  would  have  prevailed  at  the  trial,  if  the  witness  had 
been  present,  for  this  would  compel  us  in  an  action  upon  a  statute, 
to  go  into  the  merits  of  a  matter  entirely  cdlateral. 

Per  Omiom.  Without  going  into  any  examination  of  the  de- 
fendant's pleas,  we  are  compelled  to  decide  this  demurrer  against 
the  plaintiff.  By  the  course  of  pleading  adopted  by  himself,  he 
haa  enabled  the  defendant  to  av<Hd  a  justification  of  the  matter 
set  up  by  him  as  a  defence  to  the  action,  and  go  back  to  defects  in 
the  declaration.  Upon  a  general  demurrer,  the  rule  is  familiar, 
that  the  judgment  must  be  against  the  party  who  commits  the  first 
fitult,  and  here  the  plaintiff  is  in  that  predicament.  Be  has  not 
set  forth  enoc^  to  enable  the  court  to  judge  whether  the  defend- 
ant w«a  bound  io  appear  at  the  trial.  True  it  is,  these  is  an  alle- 
gation that  the  defendant  was  legally  subpoBnaed,  but  that  is  not 
Sttl&nent.  The  plaintifi^s  attorney  is  not  to  be  tiie  judge  of  that, 
but  he  is  to  set  forth  all  the  facts  of  the  case,  that  the  court  may 
judge  of  their  effect  The  declaration  must  have  sufficient  cer- 
tainty upon  its  fece  to  enable  us  to  know  what  has  been  done. 
IPacts  ate  to  be  stated,  not  inferences  or  matters  of  low ;  and  the 
party  succeeds  upon  facts  alleged  and  proved. 

Nbw  in  order  to  cdnvict  this  defendant,  the  plaintiff  must  prove 
at'Uie  trial,  that  a  subpoma  was  exhibited  U>  the  witness  under 
the  seal  of  the  court;  that  a  copy  thereofwtes  served  upon  Urn,  and 
that  he  was  tendered  such  fees  as  the  law  allows  to  him.  These 
facts  are  not  all  to  be  embraced  in  one  conclusion  by  the  pleader ; 
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for  if  they  w^e  stated,  the  defendaBt  has  a  i%ht  to  deay  and  form  x^^.  •p^^^ 
an  iBsue  upon  Ihem.    But  we  give  ju^ment  against  the  plain-       '^^ 
Ciff  upon  this  point  alone,  namely,  that  the  declaration  contains     RoUmbs 
BO  averment  that  the  fees  of  the  witness  were  paid  or  tendered  to  n.  Y.  Ids.  Co. 
him.     This  most  be  expressly  averred  in  the  ooiuit,  and  proved  at 
the  trial,  in  order  to  convict  the  defendant.     Thecase  cited  from 
DoQglas,  sustains  this  positioB,  and  does  not  aid  tbe  plaintiff.  But 
we  were  referred  to  a  precedent  in  Brown^s  Entries.    Upon  look- 
ing at  that  precedent,  we  find  that  the  averment  is  there  expressly 
made,  and  there  must  be  judgment  for  the  defendant  on  the  de- 
murrer*   Birt  the  plaintiff  may  amend  his  declaration  on  pay- 
ment of  costs. 

Judgment  far  the  defendmi  m  the  demwrnr. 

[D.  Gnhtm,  Jr.  JlWy/or  the  ftff,    J.  R.  Whiting,  AWyfor  the  deft.] 


John  M.  Bobbins 

9er8U$ 

The  Nbw-York  Insurance  Compant. 

Ths chnteier  «f  a  ah^iiiM  no  mteiest  in  the  fieight  at  JwcA,  and  he  cannot^there- 
fore,  ineure  it  m  namme.  It  i eenw,  however,  that  an  advmue  of  fre^ht-mopey 
may  be  ineored  under  the  general  name  of  fireigfat ;  but  to  enable  the  charterer 
to  recover  the  amount  of  the  tmderwriter,  he  must  prove  the  fact  of  the  advance. 

Tats  was  an  action  upon  a  policy  of  insorance  for  f  1000,  made 
by  the  defendants  in  favour  of  the  ^ainliff,  Mpam  ihejrtight  of  aU 
kinds  of  lawful*goods  and  merchandise  laden  or  to  be  laden  on 
board  the  schooner  Peoobscot-Paeket,  at  and  from  New- York  to 
Wilmington,  in  the  state  of  North  Carolina,  from  thence  to  Co- 
la^oa  and  Bonair,  and  at  and  ftom  thenee  back  to  New-York. 

The  declaration  contained  a  special  count  upon  the  policy,  to- 
gether with  the  common  counts  for  numey. 

Plea,  the  general  issue. 

The  cause  was  tried  before  Mr.  Justice  Oaklet  :  and  at  the 
trial,  it  appeared  that  the  plaintiff  had  no  interest  in  the  vessel 
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I>ec  Teraiy    insured,  except  as  the  assignee  of  a  certain  charier-party,  which 
'        had  been  made  between  the  agents  of  the  owners  of  the  schooner 
^"^      and  one  Edmund  Bulkley.    The  vessel,  while  on  her  voyage. 
y.Y^InfcCo.  ^as  greatly  injured  by  a  storm,  and  had  been  driven  by  stress  of 
weather  into  the  port  of  Jacmel,  in  the  Island  of  Hayti,  where 
she  was  inspected  and  condenmed  as  unseaworthy.    There  had 
been  a  due  exhibition  of  the  preliminary  proofe  to  die  underwri- 
ters, but  they  were  objected  to,  as  insufficient  to  establish  a  cUum 
against  the  defendants. 

By  the  terms  of  the  charter-party,  the  amount  to  be  paid  for  the 
use  of  the  vessel,  (f  1200,)  was  not  to  become  due  unUl  after  her 
safe  arrival  at  New-York,  although  the  owners  were  to  receive 
an  advance  of  $100  at  New-Yort,  and  a  like  sum  at  Cura^oa^  if 
demanded. 

At  the  trial,  the  plaintiff  was  non-suited  by  the  Judge,  upon  the 
ground  that  his  evidence  did  not  show  that  he  had  any  insurable 
interest  in  the  vessel,  he  being  a  mere  charterer,  who  was  not 
bound  to  pay  for  the  use  of  the  vessel,  except  upon  her  safe  return 
to  New-York. 

Mr.  J.  BtdkUy  for  the  plaintiff  now  moved  to  set  aside  the  non- 
sidt  and  contended,  I.  that  the  preliminary  proo6  were  sufficient, 
and  that  the  plaintiff  could  not  be  non-suited,  on  the  ground  that 
the  defendants  were  entitled  to  ask  for  further  preliminary prooft. 
[He  dud  Phaon  In.  p.  54,] 

Secondly,  that  the  evidence  exhibited  an  insurable  interest  in 
the  plaintifl^  for  the  charterer  was  to  advance  a  part  of  the  hire  of 
the  vessel :  [4  Datt.  459.]  but  if  not,  then  the  defendant  was  en- 
titled to  recover  back  his  premium. 

Mr.  Ogdm  Hoffman  contra.  [He  dUd  Cherht  v.  Bmket^  iJdm. 
R.  S46.,  mud  Jtiby  v.  Dek^ld,  7  John.  R.  5S6.] 

JoNBS  C.  J.  delivered  the  opinion  of  the  court. 

This  is  a  motion  to  set  aside  a  non-fluit  at  the  trial,  for  want  of 
proof  of  interest  in  the  assured.    The  action  was  upon  a  policy 
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of  insurance  on  freight  by  the  assignee  of  the  charterer  of  the  ves*    X>6e.   Term, 

set.    The  charterer  is  the  party,  who  is  to  fNiy  freight,  and  his ^ 

obligation  to  pay  does  not  become  absdute  until  the  safe  arrival      ^^^ 
of  the  vessel.    He  runs  no  risk  of  loss  during  the  voyage,  and  con-  N.  Y^lna.Co. 
sequently  has  no  interest  to  protect  by  insurance.    The  owner  of 
the  vessel  has  the  insurable  interest  in  the  freight  and  not  the 
charterer,  who  is  to  pay  it. 

But  a  part  of  the  freight  is  said  to  have  been  advanced.  The 
advance  of  the  frmght  gives  no  right  to  insure  beyond  the  amount 
of  the  advance ;  and  where  the  owner  of  the  vessel  is  liable  to  re- 
fund in  case  of  loss,  his  right  to  insure  that  amount— resulting  from 
the  lien  the  charterer  has,  upon  the  freight  for  his  security— re- 
quires, that  proof  should  be  made  of  the  actual  payment  of  the 
money  alleged  to  be  advanced.  In  most  cases  the  charterer  will 
have  a  hen  upon  the  freight  for  the  advances  he  makes  the  ship- 
owners, as  his  security  against  their  inability  to  refund.  That 
lien  gives  him  an  interest  under  the  charter-party  as,  or  in  the 
nature  of,  a  mortgage,  which  he  may  insure ;  and  the  better 
opinion  seems  to  be,  that  he  may  insure  it  in  general  terms  under 
the  name  of  freight  without  describing  it  as  a  mortgage  interest. 
But  to  enable  him  to  recover,  he  must  prove  the  fact  of  the  ad- 
vance. His  covenant  or  agreement  to  make  it  is  not  sujfficient. 
Possibly  the  presumption  of  actual  payment  from  the  express 
stipulation  to  pay  at  the  borne  port,  previous  to  the  ship's  depar- 
ture, and  the  fact  of  the  departure  of  the  ship  from  thence  on  her 
voyage  might  be  sufficient  as  preliminary  proof;  especially  if  the 
insurers  make  no  objection  for  the  want  of  proof  of  actualpayment, 
but  put  themselves  upon  other  grounds  of  defence.  But  the  ac- 
tual proof  of  the  advance  cannot  be  dispensed  with  as  proof  in 
chief  on  the  trial.  Now  the  case  states  that  this  non-suit  was  di- 
rected for  want  of  evidence  as  preliminary  proof,  (and  on  the 
trial  for  want  of  proof  in  chief)  of  the  interest  of  the  assured  in 
the  freight  Theplaintiff  then  went  into  proof  in  chief  to  riiow 
bis  right  to  recover.  No  claim  was  made  to  a  return  of  premium 
for  want  of  interest ;  but  the  plaintiff's  demand  was  for  a  loss  of 


928  GASES  IN  THE  SUPEBIOB  COURT  OF 

Dm.  Teim,   freight  upoB  an  iotereet  in  advances  und^r  tbe  ehttrter.    No 
*^*^       pniof  of  any  advance  appears.    The  defect  ie  inovraUe  and  the 

^^        non-eqit  wae  right 
Nofftiuunud  JMbfj^dWedL 

[J.BQlkiB7.4lff>prlibeji{fr.    Hoffinui 4r Tclmu, 4<rt>* (A< dtTU-l 

NaTB.-^HorffMAM  J.  hanng  bMO  of  couaiel  lor  the  ddendiats  declined  ghring 
any  opiiiioik 


J08IAH  Dow 
versus 

StBPU£N  T.  NoETHAM  AKD  CoULLES  CoOOBfiHALL. 

The  pkintiff  was  the  bail  of  one  Windeor,  and  for  the  purpose  of  sorrendering 
him,  deputed  one  Carr  to  arrest  W.  at  Newport,  R.  I.,  and  bring  him  to  New- 
Yolk.  Canr  arrested  W.,  and  without  the  captain's  knowledge,  put  him  on 
board  the  steus*boat  ChaaeeDor  Livingston,  in  order  to  bring  him  toNew-Toik. 
The  dstedaat,  Cogjgeshall,  (udio  was  the  vMsCer  of  the  boat,)  aided  in  sons 
measnie  by  Northern,  (a  part  owner  and  passenger,)  after  the  boat  left  the 
wharf,  and  when  he  discovered  that  W.  was  on  board  the  boat  against  his  will, 
put  him  and  Carr  on  shore  together,  and  refused  to  permit  W.  to  be  earned  to 
New*York.  In  an  aotion  against  the  master  and  Northam,  fhr  a  msciis,  it  was 
BftLB^  that  the  proof  did  not  support  the  deelaiatioa,  and  the  joiy  having  fiiNnd 
a  verdict  for  the  defendante,  the  court  refused  to  set  it 


This  wag  an  action  on  the  case  against  the  defendantg^  for  res* 
cuing  out  of  the  custody  and  control  of  the  plainti^  one  Charles 
Windsor,  for  whom  the  plaintiff  was  baiL 

The  declaration  contained  two  counts.  The  first  count  slated, 
that  Windsor,  being  indebted  to  John  McGregor^  Thomas  Dar- 
ling, and  Henry  T.  Curtis,  had  been  arrested  on  the  27th  day  of 
Oct  .1887,  by  the  sheriff  of  the  city  and  county  of  New<tYork,by 
virtue  of  a  capias  issued  out  of  the  Supreme  Court  at  the  suit  of 
the  said  McGregor,  Darling,  and  Curtis.  That  the  said  Dow  had 
afterwards  become  special  bail  for  Windsor,  against  whom  the 
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plaintijflb  in  that  suit  recovered  a  judgment,  in  the  year  1828^  for  Dec.  Tena^ 
the  sum  of.  f  1075,64»  at  the  May  term  of  the  Supreme  Court.     „ 
That  afterwards,  as  Windsor  had  not  satisfied  the  judgment,  the         ^^ 
plaintiff  "  made  his  certain  deputation  in  writing,  under  his  seal,  ^^^^S^J*. 
to  one  Robert  R.  Carr,  and  attached  the  said  deputation  to  a  copy 
of  said  bul-piece,  attested  in  due  form  of  law,"  by  which  the 
plaintiff  authorized  and  empowered  Carr  to  take  Windsor,  and 
surrender  him  to  the  sheriff  of  the  city  and  county  of  New-York, 
^*  in  exoneration  and  discharge  of  the  said  plaintiff  as  bail  for  the 
said  ^*  Windsor."    That  Carr,  by  virtue  of  said  deputation  and 
bail-piece,  afterwards,  viz.  on  the  12th  day  of  August,  1828,  at 
Newport,  in  the  state  of  Rhode  Idand,  *^  took  and  arrested  the 
said  Charles  Windsor,  and  had  him  in  custody  for  the  purpose  of 
surrendering  him"  **  into  the  custody  of  the  said  sheriff."    That 
the  defendants,  nevertheless,  well  knowing  the  premises,  to  pre- 
vent the  plaintiff  from  surrendering  Carr,    **  reaated  the  said 
"  Charles  Windsor  from  and  out  of  the  custody  of  the  said  Robert 
**  Carr,  and  caused  the  said  Charles  Windsor  to  escape  and  go  at 
**  large  ;  and  the  said  Charles  Windsor  did  thereby  then  and  there 
*<  esGape  and  go  at  large,  out  of  the  custody  of  the  said  Robert  R. 
"  Carr,  wheresoever  he  would." 

The  secant  count  differed  from  the  first  in  nothing  except  thfe 
allegations,  ^^  that  the  plaintiffs  having  a  copy  of  the  bail-piece, 
arrested  Carr  at  Newport,  and  had  him  in  custody,  and  that  the 
defendants  rescued  Windsor  *^  out  of  the  custody  of  the  saidptamtiff,^^ 
and  caused  him  to  go  at  large,  &c.  By  which  means  the  plaintiff 
could  not  surrender  Windsor  in  exoneration  of  himself  as  bail, 
had  become  liable  to  pay  the  amount  of  said  judgment,  and  had 
been  obliged  to  pay  ^*  divers  sums  of  money  in  and  about  a  certain 
suit  c<nnmenced  and  prosecuted  by  the  said  Mr.  6.  D.  and  C. 
against"  the  plaintifl^  and  *^  deprived  of  the  means  of  recovering 
the  costs  and  charges  incurred"  in  and  about  the  arrest  of  the  said 
Windsor^  &c. 

The  defendants  appeared  by  separate  attorneys,  and  severally 
pleaded  the  genera]  issue.  To  the  plea  of  the  defendant  Nor** 
tham,  there  was  attached  a  notice  of  the  special  matters  upon 
which  he  intended  to  rely  at  the  trial.      This  notice  contained 

vol:  I.  42 
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PecTenn,    some  of  the  principal  facts  proved  at  the  trial,  and  the  additional 
.  —  one  that  Windsor  had  been  arrested  and  held  to  bail  in  Newport 

Dow 

y^  also,  and  that  the  defendant  Coggeshall  had  been  warned  not  i6 

Go^MhdSf   ^^  ^'  carry  Windsor  beyond  the  custody  and  controul  of  the 
bail  last  mentioned. 

The  cause  was  tried  before  the  Chief  Justice.     At  the  trial  the 
plaintiff  called  Franklin  S.  Kinney,  Esq.,  his  attorney  in'  the 
cause,  as  a  witness,  who  testified  that  on  the  12  of  August  1828, 
he  together  with  the  said  Robert  R.  Carr,  and  charles  Windsor, 
went  on  board  the  steam  boat.  Chancellor  Livingston,  while  she 
was  taking  in  passengers  at  a  wharf  in  Newport,  and  on  her  way 
from  Providence  to  New-York.     That. Carr  then  had  Windsor  in 
his  custody,  by  virtue  of  a  copy  of  the  bail-piece,  duly  authenti- 
cated^ which  is  mentioned  in  the  declaration,  and  a  letter  of  attor- 
ney or  deputation  attached  thereto,  whereby  he  was  authorized  to 
arrest  Windsor,  and  carry  him  to  the  city  of  New-York,  in  order 
fb  surrender  him  there  in  exoneration  of  the  plaintiff  as  baiL 
The  witness  fnrther  stated,  that  he  was  then  acting  as  the  attor- 
ney of  Dow  the  plaintiff,  and  that  he  together  with  Carr  and 
Windsor  went  on  board  the  Chancellor  livingston,  from  a  small 
boat  upon  the  outside  of  the  steam-boat  as  she  lay  at  the  wharf. 
That  the  parties  adopted  this  mode  of  getting  on  board  fronri  fear 
of  a  disturbance,  if  they  carried  Windsor  through  the  streets  of 
Newport  for  the  purpose  of  transporting  him  forcibly  to  New-York. 
That  the  defendant  Coggeshall  was  the  Captain  of  the  steam-boat 
and  then  had  charge  of  her,  and  that  Northam  seemed  to  have  a 
principal  controul  over  the  boat,  and  assisted  in  receiving  the 
passage  money.    The  witness  did  not  know  whether  the  captain 
saw  the  party  in  the  small  boat  when  they  came  onboard,  or  was 
aware  of  their  intention  to  do  so, until  after  they  were  on  board. 
That  after  the  steam  boat  had  left  the  wharf  and  had  proceeded 
about  a  quarter  of  a  mile  on  her  way  towards  New- York,  some  of 
the  passengers  informed  the  captain  that  Windsor  was  on  board, 
against  his  will,  and  th&t  as  he  was  desirous  of  being  landed, 
they  advised  the  captain  to  put  him  on  shore.    That  thereupon 
Coggeshall  concluded  to  send  Windsor  on  shore  in  a  small  boat 
and  ordered  it  to  be  prepared  for  that  purpose,  but  the  witness  ob- 
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jected  thereto^  and  showed  the  captain  the  copy  of  the  bail-piece    Dec   Tens, 

and  the  letter  of  attcMneyy  which  he  perfectly  understood.    That 1^ 

Coggeshall  however,  being  advised  by  Northam  to  do  so,  persisted  ^]* 
in  his  intention  to  send  Windsor  on  shore  in  the  snutll  boat,  while  ^jiyrt^**"?  >y^ 
the  witness  and  Can  held  Windsor  to  prevent  him,  from  going  into 
the  boat.  That  the  captain  thereupon  called  up  his  men  and 
threatened  to  use  force  to  put  Windsor  on  shore,  which  induced 
the  witness  and  Carr  to  release  Windsor  who  immediately  went 
into  the  small  boat  followed  by  Carr.  That  the  witness  was  also 
requested  to  go  on  shore  in  the  small  boat,  but  he  declined  to  do 
so ;  and  Windsor  and  Carr  were  landed  alone  at  Fort  Adams,  in 
the  harbour  of  Newport. 

The  witness  directed  Carr  after  he  had  got  into  the  small  boat 
to  bring  Windsor  to  New-York  by  some  other  conveyance,  and 
Carr  took  with  him  the  copy  of  the  bail-piece  and  deputation 
when  he  was  put  on  shore.     Mr.  Kinney  further  testified,  that  as 
he  did  not  leave  the  steam-boat,  he  did  not  know  whether  Carr 
did  or  did  not  exercise  any  controul  over  Windsor  after  he  left  the 
boat ;  that  the  plaintiff  afterwards,  upon  affidavits,  obtained  an 
order  from  the  Supreme  Court,  allowing  further  time  for  the  sur- 
render of  Windsor,  upon  the  payment  of  costs,  and  that  the  ex- 
penses attending  the  same  were  about  forty  or  fifty  dollars^  the 
preeise  amount  not  being  ascertained.    The  witness  further  tes- 
tified that  the  expenses  incident  to  the  taking  of  Windsor,  and 
putting  hinfk  on  board  the  steam  boat  including  counsel-fees, 
amounted  (o  f  75.  50,  which  had  been  paid,  besides  fSO,  (o  Carr, 
which  had  not  been  paid.    The  counsel  for  the  plaintiff  then  en- 
qinred  of  the  witness  whether  the  time  for  the  surrender  of  Wind- 
sor had  not  so  nearly  expired  on  the  said  ISth  day  of  August,  as 
that  the  said  steam  boat  afforded  the  last  and  only  opportumty  of 
carrying  him  to  New-York  in  season  for  his  surrender,  within  the 
time  limited  by  law,  and  whether  in  fact,  it  was  jmicticable  by 
any  other  means  to  produce  Windsor  in  New-York  in  time  to  make 
a  due  surrender  of  him  in  exoneration  of  his  bail.    This  question 
being  objected  to  by  the  defendants,  was  overruled  by  the  Chief 
Justice. 
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Dae.  Tend,       The  plaintiff  then  called  another  witness,  who  corroborated  Mt. 
^ •        Sanney's  principal  statements,  and  testified  in  addition  thereto. 


^^  that  Kinney  and  Carr  were  so  anxious  to  keep  Windsor  on  lK>ard9 
Northamand  that  Mr.  K.  offered  to  indemnify  the  captain,  if  he  would  carry  the 
S5f!l!!"'.   debtor  to  New-York. 

The  defendants  called  several  witnesses,  who  testified  that  there 
was  a  great  deal  of  excitement  on  board  the  steamboat  when  the 
passengers  found  that  Windsor  was  detained  forcibly  on  board : 
thatcaptain  C.  refused  to  carry  him  to New-Yoric,  and  ordered  Kin- 
ney, Carr,  and  Windsor,  all  into  the  small  boat.  He  said,  as  tfaey 
had  all  come  together,  he  wished  them  to  depart  together,  and 
called  the  passengers  to  witness  his  proceedings.  Carr  and  Wind- 
sor went  into  the  boat,  but  Kinney  refused  to  go.  He  remamed 
in  the  steam  boat  and  directed  Carr,  after  he  was  in  the  small 
boat  to  hold  Windsor,  and  bring  him  to  New-York,  saying  that  he 
would  pay  all  his  expenses.  By  the  testimony  of  the  defendant's 
witnesses,  it  did  not  appear  that  Northam  was  more  active  in  the 
matter  than  the  other  passengers,  but  there  was  some  slight  evi- 
dence to  show  that  he  was  one  of  the  owners  of  the  boat.  The 
passage  money,  however,  was  received  by  the  Captain's  Clerik, 
who  testified  that  Mr.  N.  did  not  seem  to  take  any  part  in  the 
matter. 

It  appeared  further,  that  the  Chancellor  Livingston  was  a  rega«- 
lar  passage  boat,  plying  between  New-York  and  Providence,  and 
that  it  is  not  customary  for  the  passengers  to  ask  the  Cuptain's 
leave  when  they  go  on  board,  or  to  pay  their  passage  money  until 
after  the  boat  has  put  off  from  the  wharf. 

Windsor  was  very  willing  to  be  put  on  shore  at  Port  Adams, 
and  was  unwilling  to  proceed  to  Nfcw-York. 

The  Chief  Justice  charged  the  jury,  that  the  plaintiff's  action 
was  founded  upon  an  alleged  rescue^  by  the  defendants,  of  Wind- 
sor from  Carr,  who  had  him  in  custody  on  a  bail-piece.  That 
to  constitute  a  rescue^  in  the  legal  sense  of  the  term,  the  party  res- 
cued must  be  under  a  legal  arrest,  or  rightfully  held  in  custody, 
and  must  be  wrongfully  set  at  largQ,  or  freed  from  detention  by 
the  rescuer.     That  in  his  opinion,  the  evidence  did  not  sustain 
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that  charge,  as  there  was  no  intention  manifested  by  the  defend**    Dec  T 
ants,  or  either  of  them,  to  set  Windsor  at  large^  or  to  IfltoraU  bun        *^^ 


from  the  power  or  custody  of  Carr,  nor  was  there  any  attempt        ^^^ 

made  to  separate  them.    The  captain,  it  was  true,  refused  to  per-  KortlMuii«Mt 

mit  Windsor  to  continue  on  board,  and  insisted  ^pon  puttii^  him      <^s««*u* 

on  shore ;  but  he  did  not  prevent  Carr  from  going  with  hiin,  and 

Carr  actually  accompanied  Windsor  on  riiore.    That  if  the  cafv 

tain's  refusal  to  carry  Windsor  to  New-Tork»  and  the  aet  of  put* 

ting  him  on  shore,  exposed  the  eaptain  to  amy  action,  (concetnkig 

which  he  expressed  no  opinion,)  0tillthe  faqtg  disclosed  wocdd  not 

sustain  an  action  for  a  rescue.    That  if  the  views  taken  by  htm  of 

the  evidence  should  be  embmced  by  the  jury,  their  verdiel  Wo«dd 

be  for  the  defendants ;  but  if  they  should  be  of  opinion  from  die 

facts  disclosed,  that  Windsor  was  set  at  large  from  the  arres^  or 

was  taken  out  of  tbe  power  of  Carr^  or  if  the  latter  was  prevented 

from  exercising  his  lawful  authority  Ofer  him  by  tbe  defendants, 

or  either  of  them,  then  their  verdict  ought  to  be  in  favour  of  the 

plaintifl^  for  $75.50,  and  such  part  of  the  forty  dollars  as  they 

judged  proper — they  being  at  libe^  to  convict  one  defendant  and 

acquit  the  other,  if  they  thought  the  evidence  would  support  such 

a  verdict. 

The  jury,  without  leaving  the  box,  found  a  veidieiin  fimmr  of 
both  defendants. 

•?lfr.  Oeo.  SuUivany  for  the  plaintiff,  now  moved  for  a  new  trial, 
on  the  following  grounds : 

I.  That  the  verdict  was  against  the  evidence  and  against  law. 
The  Cfaicff  Justice  mis-directed  the  jui7,byin8tructiogthefntiMLt 
the  evidetKce  was  to  be  applied  to  the  issue,  as  tf  the  ^aSotiff  in 
his  deehcration  bad  counted  on  a  ieehnieal  remum  ;  whereas  the  ac- 
ticto  was  in  truth  brcmgfat  ^  em  untot^MefferMceon  this  part  df 
the  defendants,  wkh  tbe  plaintiff's  custody  of  Ae  }ier8on  of  the 
debtor,  to  whom  lie  was  ball. 

II.  Here  was  suflteient  legal  eiMence  of  an  nnla^fM  imer. 
ibrenee  on  the  part  of  the  defendants  with  the  {AaintWs  rigHt  of^ 
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9ee.  Teniii    custody  over  the  peraoo  of  the  dehtor :  but  the  prejsiding  Judge 
^^^        informed  the  jury  that  there  was  no  such  evidence.    Even  if  there 


P^  was  no  evidence  to  support  theJSrtf  count,  still  the  second  count 
NortlnioAiid  was  fully  sustained.  Windsor,  in  contemplation  of  law,  was  in 
ibfi  custody  of  the  jdaintifl^  through  the  intervention  of  his  agent 
Kinney.  For  although  the  depntoHan  was  to  Ci^rr,  thai  did  not  take 
away  from  the  agent  the  right  to  represent  his  principal,  and  to 
detain  Windsor  himself.  The  Chief  Justice  put  the  defendants' 
liability  exclusively  upon  the  ground  of  their  nUentim  to  set 
Windsor  at  large,  or  liberate  him  from  the  power  or  custody  of 
Carr;  whereas,  the  liability  of  the  defendants  in  law,  rests  upoa 
the  fiict  of  their  inUrfermg  with  the  plaintiff's  controul  over  the 
person  of  the  debtor,  whereby  he  was  prevented  from  surrender- 
ing  him  to  the  sheriff 

III.  The  presiding  Judge,  by  omitting  to  direct  the  jury  as  to 
the  right  of  the  plaintiff  to  bring  the  debtor,  by  the  steam-boat,  to 
New-York,  under  the  circumstances  of  the  case,  left  the  jury  in 
ignomnce  of  the  plaintiff's  legal  rights,  and  gave  them  ground 
to  infer  that  the  defendant,  Coggeshall,  could  not  have  brought 
Windsor  to  New-Tork  in  his  boat,  without  subjecting  himself  to 
damages  for  a  £Edse  imprisonment;  whereas  Windsor  having 
made  no  application  to  the  captain  before  the  vessel  left  the  wharf 
could  not  have  recovered  against  the  captain  or  the  owners  of  the 
boat,  even  if  he  had  been  brought  to  New-York. 

IV.  The  direction  of  the  Chief  Justice  was  uncertain  in  respect 
to  the  ground  on  which:  the  jufy  were  required  to  return  their  ver- 
dict»  so  that  they  could  not  distinctly  understand  whether  they 
were  to  return  a  verdict  for  the  defendants  on  the  ground,  that  no 
technical  rescue  was  sufficiently  proved,  w  because  Windsor  was 
not  in  ftkct  liberated  from  the  plaintiff's  custody,  or  upon  the  ground 
that  the  defendants  did  not  tntemf  to  set  him  free.  The  jury  were 
in  feet  left  to  infer  that  the  captain  and  owners  of  the  boat  had  a 
legal  right  to  put  Windsor  and  Carr  on  shore,  and  that  theiefoie 
the  defendants  could  not  be  Habie  in  this  actim,  and  it  is  not  clear 
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from  the  charge  bat  what  the  jary  returned  their  verdict  upon  this  f)^  Tem. 
ground.  ***®« 

Dow 

y 

Mr.  Qreemfood  and  Mr.  W.  T.  McCwm,  the  counsel  for  the  Northaniand 
defendants,  were  stopped  by  the  court,  in  their  reply.  C^gMli^ 

¥tT  Curianii  It  is  very  clear  that  this  motion  cannot  prevail. 
The  plaint!^  in  both  counts  of  his  declarationi  hais  brought  his 
action  against  the  defendants  for  having  rescued  Windsor  out  of 
his  power.  The  first  count  alleges  that  the  debtor  was  in  the 
custody  of  Carr,  a  qpecial  agent  deputed  by  th.e  {^ntiff  to  anest 
him,  and  that  he  was  taken  out  of  the  custody  of  Carr.  The  se- 
cond count  differs  in  no  respect  from  the  first,  except  by  alleging 
that  Windsor  was  in  the  custody  of  the  plaintiff,  and  was  reecued 
out  of  hie  hands  and  control  by  die  defendants.  Now  the  plain- 
tiff^s  own  evidence  shows  that  there  was  no  reecue  whatever,  no 
separation  of  the  parties,  no  sundering  of  the  debUnr  firom  the 
party  having  charge  of  him.  If  the  plaintiff  was  represented  by 
Carr,  then  the  debtor  was  left  under  his  controid ;  for  both  went  on 
shore  together,  and  so  far  firom  being  separated,  they  were  in  fact 
kept  together.  If,  however,  Kinney  wais  the  representative  of  the 
plaintifi^  still  thei^  was  no  rescue,  because  Kinney  was  eipressly 
requested  to  retain  the  custody  of  Carr,  by  going  into  the  small 
boat  with  him.  If  the  plaintiff  himself,  through  his  agent,  vo- 
luntarily  abandoned  the  debtor,  he  surely  cannot  charge  the  de- 
fendants with  having  rescued  him. 

The  plaintiff,  if  he  has  any  cause  of  action  againfl(t  the  defend- 
ants, has  marafestly  mistaken  hv$  remedy.  He  should  have  fram- 
ed a  count  to  correspond  with  his  proof,  and  if  the  captain  was 
bound  to  bring  Windsor  to  New-York,  and  refused  to  do  so,  he 
should  have  been  charged  with  the  act,  which  he  in  fact  commit,- 
ted.  If  we  treat  the  second  count  as  a  declaration  in  case,  for 
sending  Carr  and  Windsor  oa  shore,  that  will  not  asrist  the  plain- 
tiff;  for  the  proof  shows  no  damage  firom  that  adj  and  therefoi:^ 
the  gravamen  of  the  declaration  would  not  be  supported. 
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Dee.  Tcm^       The  Judge  charged  the  jury  expressly  to  say  by  ^ir  verdict, 
^^^        whether  Windsor  was  in  truth  set  at  large  or  not,  and  they  han 


'^^"fm^*^  found,  i^xHi  that  point,  against  the  plaintiff.     Their  verdict  is 
„▼.  fully 


MoHan  dmed. 


ipporled 


(F.  S.'Kiimey,  JitPyfat  the  fff. 

J.  Greenwood,  MPyfor  Mriham,  S.  D.  Hewlett,  JitPyfur  Cogg$$kdL} 


John  Turnbuu.  &  Michael  Phtfe. 

venus 
Robert  Trout. 

Where  the  maker  of  a  pronuMory  note  endoned  the  nme  for  his  own  benefit  m  the 
payee's  name,  by  ^riitiie  of  a  parol  aolhority  for  that  purpose  eomnranicated  to 
him  by  the  payee,  it  was  hold  to  be  well  eodoiBed ;  and  that  the  payee  was  lia- 
ble upon  such  endoRninenC,  in  the  same  manner,  as  if  it  h^  been  made  by  hink> 
self  with  his  own  hand. 

It  is  not  necessary  that  the  mOkoriiff  by  which  one  person  executes  a  written  agree- 
ment for  anodier  and  in  his  name,  should  be  in  writinf  also;  althoo^  such  writ- 
ten agnemmt  may  not  be  for  the  benefit  of  the  party  bonnd  by  it 


Assumpsit  brought  by  the  holders  of  a  promisBory  note  against 
the  defendant  as  endoraer.  The  note  purported  to  be  drawn  by 
one  Richard  EL  Arnold  in  favour  of  the  defendant^  and  to  be  by 
him  endorsed.    Plea,  the  gene^  issue. 

Upon  the  trial,  it  appeared  that  the  note  was  notmdorsed  by 
the  defendant  wlh  his  mm  lumd,  but  his  name  had  been  written 
upon  ithy  the  makeftfar  kU  mm  ben^  with  theaasent  of  the  de- 
fendant, and  by  yirtoe  of  a  parol  permtssion  or  authority,  for  that 
purppiBe  communicated  to  bim  by  the  defendant. 

Under  these  ciicumslBnoes,  the  counsel  for  the  defendant  coo- 
tended,  that  a  parol  authority  to  endorse  a  note,  given  to  pay  the 
debt  of  another  person,  was  void  under  the  statute  of  frauds.     But 
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the  preskiing  Jadg«  (Hoffman)  charged  the  jury,  that  if  they   Dec.  Teim, 
bdieyed  that  the  defendant  had  given  to  the  maker  of  the  note       *^^ 
authority  to  endorse  it  for  him  and  in  his  name,  that  then  the  ''^^^^^^^ 
plaintiflfe  were  entitled  to  recover,  notwithstanding  the  authority         ▼• 
was  comiHunicated  by  parol. 

The  jury  found  for  the  plaintiffi  and  the  defendant's  counsel 
todc  exceptions  to  the  charge  of  the  Judge. . 

Mr,  Jl  Miihm  for  the  defendant  now  moved  f<^  a  new  trial  and 
contended, 

I.  That  the  authority  to  sign  the  name  of  the  defendant  as 
proved  in  this  case,  was  void  by  the  statute  of  frauds.  The  parol 
authority  was  void  in  itself ;  for  it  would  be  a  most  mischievous 
evasion  of  the  statute,  if  the  atitftori(jjf  might  be  communicated  by 
jMtroI,  while  the  statute  requires  the  agrtemenX  to  be  in  imtJng. 
[10  Vez.  311.  18  Yt9.  509.  1  Egp.  R.  106.  2  Ohmi.  203.  7  T.  £. 
S07.  1Mq»9.  R.  283.  1  Marsh,  R.  {Kentucky)  436.  2  SUtrk, 
606.  1  iSdL  ^  lie/.  22, 27. 31.] 

n.  The  authority  was  communicated  to  a  person  not  capable 
of  exercising  it :  it  should  have  been  given  to  some  third  person, 
and  not  to  the  party  who  was  to  receive  the  benefit.  [5  Bam.  4r 
JBd.  SS3.  2  Camp.  203.] 

JIfr.  W.  H.  BeU  for  the  plaintifTs. 

This  is  not  a  case  which  falls  within  the  statute  of  frauds, 

in  any  shape.     It  is  not  a  collateral  undertaking  to  pay  the 

debt  of  another ;   but  it  is,  in  contemplation  of  law,  a  new 

and  distinct  promise  firom  the  endorser  to  the  endorsee,  for  a 

proper  confflderation,  to  pay  the  note,  if  the  maker  did  not    The 

undertaking  of  the  endorser  of  a  note,  payable  to  order,  is  not 

to  be  considered  as  collateral,  even  if  the  endorsement  were 

granted  for  the  sole  accommodation  of  the  maker ;    for  the 

note,  when  endorsed,  is  sent  into  the  market,  and  becomes 
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Dea  TeiBi»   negotiable ;  while  a  mere  eMUertil  coolract  can  haire  no  sueh 
euneaoy. 


^h^l"^  The  ftUacy  at  the  arguiueDl  on  the  other  aide  conwtd  in  ai^ 
rp^  fOiiBg  that  thia  is  a  promise  to  pay  the  debt  of  mothtr  perBon. 

The  payee  of  the  note  is  supposed  to  have  endcnrsed  it  for  a  con* 
aidarattoB  reoeived  by  him  of  the  endorsee,  and  he  becomes  the 
drawer  of  a  new  bill  upon  the  maker.  His  promise  to  pay  is  esi^ 
dUionalt  but  not  collateral :  he  stands  not  in  the  light  of  a  mere 
8Ui«ty>  but  as  an  original  undertaker  to  pay  the  amount  of  the 
note,  if  the  maker  refuse. 

The  maker  of  the  note  in  this  case,  was  the  agent  of  the  payee 
t(^  endonre  the  same ;  avid  it  is  admitted  by  the  counsel  kx  the  de- 
fendaDtythat  if  the  aoth<»ity  given  to  the  agent  for  this  purposehad 
been  in  writing,  it  would  have  been  sufficient. 

Now  there  is  nothing  in  the  statute  of  frauds  relative  to  the 
manner  in  wbdch  a  principal  must  communicate  his  power  to 
an  agent;  and  it  is  well  settled  that  the  aiUhority  may  be 
imparted  in  &ny  manner  susceptible  of  cx^dicit  proof.  Suppose 
it  were  proved  that  a  merchant  was  in  the  habit  of  allowing 
his  clerk  to  endorse  and  negotiate  notes  received  by  him  in 
payment  for  goods ;  would  he  not  be  bound  by  such  endorse- 
ment, unless  the  holder  could  prove  that  the  cleric  had  an 
expresss  authority  for  this  purpose  in  tmting  I — The  argu- 
ment for  the  defendant,  wlion  pushed  to  Us  conseqtiences, 
proves  too  much,  and  it  is  evident,  that  a  case  like  the  present, 
cannot  be  within  any  of  the  objects  of  the  sthtute. 

Jones,  C.  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  assumpsit  on  a  promissory  note  by  the  hold- 
ers, against  the  endorsers.  The  note  was  made  by  one  Richard 
H.  Arnold,  for  the  payment  of  $169  89-100,  to  the  defendant 
ninety  days  after  date,  and  dated  January  19th,  1828. 

It  was  admitted  that  the  name  of  the  defendant  <^ndorsed  upon 

the  note,  was  not  written  by  the  defendant  himself,  but  by  Arnold, 

the  maker.     And  it  \vas  alleged,  that  the  same  was  so  written 

;  and  endorsed  by  Arnold,  with  the  assent  and  by  the  authoriiy  of 

the  defendant,   and  proof  was  offered  to  show  the  authority. 


Trout. 
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One  witness  testified  to  the  admission  of  the  defendant,  tiiat  he    Dec.   TVitn. 

had  authorized  Arnold,  the  maker»  to  endorse  his  name  u|k)u  the *^^' 

note^  and  tlxat  if  it  had  been  teoiq^ht  to  him,  he  would  have  writ-  Tn^buli  and 

ten  his  name  upon  it  himself. .  Some  evidence  was  offered  on  ti\e       _  v. 

pari  of  the  defendant  tending^  to  show  that  this  conversation  had 

reference  to  a  different  note  ^  and  evidence  was  abo  produced  by 

the  plaintiff,  conducing  to  ttie  conclusion  that  the  maker  had  the 

authority  of  the  defendant  to  make  tlie  endorsement.    The  ques* 

tion  upon  the  testimony  was  left  to  the  jury*  who  gave  a  verdict 

for  the  jdaintiff,  thereby  establbhing  the  fact,  that  the  note  was 

endorsed  by  the  auAority  of  the  defendant,  and  the  point  on 

which  the  defendant  now  relies  for  his  defence  is,  that  a  parol  au- 

thority  to  endorse  a  not6  for  the  debt  of  a  third  person*  which  he 

affirms  this  to  be,  is  void  under  the  statute  of  frauds*    This  point 

was  raised  at  the  trial,  and  overruled  by  the  judge,  and  it  now 

comes  before  us  on  an  exception  to  his  opinion. 

I  state  the  exception  in  the  terms  of  the  case ;  but  it  is  observa* 
bk,  that  the  facts  disclosed  to  us  do  not  bear  out  the  positk>n  it  as- 
sumes, that  the  note  in  question  was  given  for  the  debt  of  a  third 
person,  within  the  meaning  of  the  statute.  On  reference  to  the 
ease,  it  appears  that  the  note  liras  dmwn  by  Arnold  in  favour  of 
Trout,  the  defendant,  and  passed  by  the  maker  with  the  name  of 
Th>ut  upon  it,  as  endcNrser  to  the  plaintifis — ^for  what  oonsidera- 
tioD,  whether  in  payment  of  an  antecedent  debt,  or  for  value 
received  upon  the  credit  of  the  paper  itself,  at  the  time  of  the  ne- 
gotiation for  it,  does  not  appear.  But  it  Is  a  negotiable  note  in  the 
hands  of  an  endosee,  and  in  the  absence  of  all  proof  to  the  con- 
trary, must  be  taken  to  have  been  negotiated  by  ttie  maker  for 
value  in  the  usual  course  of  budness,  and  the  question  vrill  be 
whether  payment  of  such  a  note  can  be  successfully  resisted  by 
the  defendatit  <»i  thegrdund  taken  upon  the  argument. 

In  euppOTt  of  the  objectk>n,  it  is  contended,  I.  as  a  general 
proposition,  that  the  engagement  of  the  endorser  of  a  promis- 
8ory  note,  is  a  collateral  undertaking  within  the  statute,  to  an- 
swer for  the  debt  of  another,  and  to  be  obligatory,  must  be  in 
wntmg. 


340  CASES  IN  THE  SUPERIOR  COURT  OF 

DecTenn,        II.  That  the  authority  of  an  ageDt  to  endorse  for  his  principal 

! mast  also  be  in  writing,  as  a  parol  authority  would  introduce  the 

"'phyfe^    very  mischief  against  which  the  statute  is  intended  to  provide. 
^  ^*  III.  If  such  parol  authority  is  good,  it  can  only1)e  so  when  g^ven 

to  a  third  person,  who  is  not  to  be  benefitted  by  the  exercise  of 
the  power ;  and  from  these  premises  the  conclusion  is  drawn, 
that  the  authority  in  this  case  being  by  parol  and  to  the  person, 
whose  debt  the  endorsement  guaranteed,  that  authority  was 
invalid. 

I  cannot  accede  to  the  views  taken  by  the  defendant's  counsel 
of  the  nature  of  the  endorser's  engagement,  nor  to  the  opinion, 
that  the  authority  to  endorse  the  note  was  void,  because  it  was  by 
paioL  The  only  engagement  of  the  endorser  is  for  the  payment 
of  the  note  he  endorses ;  and  when  he  is  the  payee,  (as,  in  the 
regular  course  of  negotiating,  tlie  first  endorser  generally  is,)  the 
note  is  payable  to  himself,  and  is  his  own  debt.  When  he  trans- 
fers it  to  another  by  endorsement  he  assigns  or  passes  over  to  bis 
endorser  the  note  or  debt  thus  due,  and  payable  to  himself;  and 
the  legal  effect  of  his  endorsement  is  to  superadd  his  own  personal 
obligation  as  endorser  for  the  pa3rment  of  the  note  to  the  endorsee* 

This  is  the  process  and  legal  operation  of  the  transfer  of 
the  note  by  endorsement  as  between  the  maker,  the  payee  and 
the  endorsee  of  the  note.    And  to  this  pure  unmixed  case  of  the 
note  of  a  maker  to  a  payee  and  endorsed  by  the  payee  to  an  en« 
dorsee,  who  continues  as  the  holder,  we  must  kx^  for  the  true 
nature  and  legal  effect  of  the  engagement  of  the  endorser.     In  it 
no  feature  of  an  undertaking  of  the  endorser  to  answer  the  debt  of 
a  third  person  within  the  meaning  of  the  statute  for  the  preven*- 
tion  of  frauds,  is  discemable.     It  is  the  transfer  in  such  cases 
permitted  by  law,  of  the  debt  (which  the  note  makes  payable  to 
him,)  by  him  to  the  transferee  ;  and  the  obligation  the  endorse-. 
roent  creates  is,  that  the  debt  thus  transferred  by  him  to  the  en* 
dorsee,  in  case  of  the  non-payment  of  the  maker  at  the  maturity 
of  the  note  upon  demand,  shall  upon  due  notice  of  the  makei'a 
default  be  paid  by  him  (the  endorser)  to  the  holder.     There  is  no 
debt  due,  or  owing,  or  about  to  be  contracted  by  the  maker  of 
the  note  to  the  endorsee,  for  which  the  payee  thus  gives  his  en« 
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doiBement    The  first  connection  the  endorsee  has  with  the  note    Dee.  Temv 

is  the  negotiation  and  transfer  of  it  to  him^  for  the  value  he  then 

pays  for  it :  and  that  value  he  gives  for  the  endorsed  note,  as  he  ''"^'?  ""^ 
feceives  it  with  all  the  engagements  and  liabilities  of  the  parties  v. 

to  it-— as  well  endorser  as  maker — for  the  payment  of  its  contents. 
Such  was  in  effect  the  negotiation  of  this  note  to  these  plaintifls. 
They  received  the  note,  it  is  true,  from  the  maker,  and  not  from 
the  payee.  But  the  payee  having  made  the  maker  his  agent  for 
the  negotiation  of  the  paper  with  his  endorsement  upon  it,  the 
negotiation  of  it  by  the  agent  was  the  same  as  respeets  the  de« 
fendant — ^his  constituent,  as  if  he  had  conducted  the  negotiation 
himself  in  person.  Or,  if  the  circumstance  diflfers,  the  case  it 
makes  is  still  stronger  against  the ,  defendant.  It  is-in  evidence 
that  the  note  was  endorsed  by  the  defendant  for  the  accommoda- 
tion of  Arnold  the  maker,  by  Arnold  himself,  as  the  agent  of  the 
defendant,  and  was  negotiated  with  the  name  of  the  defendant 
upon  it  as  endorser,  by  Arnold  to  the  plaintiffs  for  his  own  ben^t 
The  negotiation  was  necessarily  of  the  entire  endorsed  note,  for  a 
consideration  to  the  maker.  The  delivery  of  the  note  to.  the 
plaintiffig  gave  it  no  vitality  as  operative  negotiable  paper.  The 
only  aliment  for  the  promise  of  the  maker,  or  the  engagement  of 
the  endoreer,  was  the  consideration  paid  for  the  note  by  the  plain- 
tiflk  And  the  endorsement  was,  under  sueh  eircurastances, 
emphatically  an  original  engagement  of  the  defendant,  as  endorser 
to  the  plaintiffs,  for  the  payment  of  the  contents  of  the  note. 

The  case  of  Ukn  v.  KUtnige^l  Mobs,  233.  was  that  of  a  gua- 
ranty by  the  defendant  of  his  promissory  notes,  made  by  one  EIh 
phalet  Butman,  for  one  hundred  ddlars  each,  payable  to  Alen  or 
order.  The  plaintiff  declared  upon  the  guaranty,  and  averred,  that 
in  consideration  of  his  forbearance  (by  his  agent)  to  sue  until  his 
retnm  from  sea,  the  defendant  promised  to  guaranty  the  payment 
of  the  notes.  It  appeared  in  evidence,  that  the  notes  had  been 
left  in  the  hands  of  an  agent  for  collection  during  the  plaintiff's 
absence  at  sea ;  that  after  many  fruitless  applications  to  Butman 
(the  maker)  for  payment,  he  was  notified  that  the  notes  would  be 
put  in  suit,  unless  they  were  paid,  or  the  payment  of  them  secur- 
ed :  that  Butman  and  the  defendant  thereupon  went  together  to  the 
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Deft  TeiM»    agent,  when  Butman  offered  the  defendant  as  surety,  and  &e  de» 
^^^        feodant  consented  to  become  security  (m  the  money,  on  condU 


TunMland  tjon,  tbatihe  agent  wouldVorbear  to  sue  Butman,  the  maker,  on 
V.  the  note,  until  the  plaintiff's  return  from  sea.     To  this  conditioit 

the  agent  acceded,  and  the  defendant,  for  the  purpose  of  tlie  in« 
tended  security,  endorsed  the  notes.  This,  then,  was  a  plain  case 
of  a  guaranty  or  collateral  undertaking  of  Kittridge,  the  defend- 
anty  to  answer  for  the  antecedent  and  subsisting  debt  of  Butman, 
for  the  consideration  of  the  forbearance  of  that  debt  by  the  plain- 
tifl^  who  was  absent  at  the  time,  until  his  return  firom  sea.  It  has 
no  resemblance  to  the  case  now  before  us,  which  is  purely  the 
casoof  the  transfer  of  negotiable  paper  to  the  plaintifib  for  value, 
in  the  usual  course  of  dealing,  by  endorsement. 

T^  rule  is  too  well  settled  to  be  now  shaken,  that  a  negotiable 
prcHuissory  note  like  the  present,  in  the  hands  of  an  innooant 
holder^  who  takes  it  in  the  usual  course  of  negotiation,  ftir  a  valu- 
able consideration,  without  notice  of  any  equity  or  secret  trust  to 
it,  is  obligatory  and  condusiTe  upon  all  the  parties,  whose  names 
appear  upon  the  paper,  and  cannot  be  affected  by  any  <rf  the  con- 
siderations which  belong  to  cdlateral  engagements  for  the  debts 
of  third  persons.  Nor  can  the  iacts  or  circumstances  (necessary 
to  be  shown  for  those  considerations  to  arise)  be  inquired  into  or 
shown  by  the  endorser  in  his  defence  against  his  endorsement. 

Bui  if  the  engagement  of  this  defendant  could  be  brought  with- 
in the  statute,  its  obligation  could  not  for  that  reason  be  avoided ; 
for  it  is  in  writing,  and  the  sufficiency  of  the  writing  has  not  been 
drawn  in  question.  The  only  view  in  which  the  application  of 
the  statute  to  the  endorsement  could^be  material,  is  the  bearing  it 
may  be  supposed  to  have  upon  the  second  pomt,  which  predi- 
cates of  an  authority  to  endorse,  that  it  must  be  in  writing,  be- 
'cause  the  statute  is  supposed  to  require  the  endorsement  itself  to 
be  in  writing,  and  a  parol  authority  to  endorse  would  introduce 
the  very  mischief,  against  which  the  statute  was  intended  to  pro- 
vide* Bui  if  the  engagement  of  the  endorser  is  not  within  the 
act,  if  the  endorsement  of  the  payee  of  a  negotiable  promissory 
note,  (passed  in  the  course  of  negotiation  to  an  endorsee  in  good 
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fiikh,  nAfot  a  &ir wd  valuaUe  eonocbfatioii,)  ia in judgmeBt  of  ^^ Tem* 
kvan  origuttl  uadertiddDf  to  which  Iho  provisions  of  the  alatult       ^^^ 
bamnQa|fU<»itioD»itiirastibUow,ihafctjheqpe^  Tw^i^and 

id  upon  by  iho  eounasl  (in  ths  secondiniBt)  for  requiiiBg  the  aa«         v. 
of  &e  ftfanl  toeodoiie  te  hiB  pdocipcdi  to  be  ift  writiB  9,  (di^ 


duccd  fimii  the  pioviM&B  or  policy  of  tbe  statiiley)  must  fail  hiiii» 
and  the  question  will  staad  upon  the  general  principles  oflaw  and 
comiBeielal  wiagt,  applioaUe  tothe  relation  of  piineipa  land  agent 

Tested  by  these  rules^  eaa  there  be  a  seiioos  doubt  on  the 
pouit?  In  a& auonymoue case  in  1ft  JlibdL  JR.  564,  it  wae  sac^ 
presfily  ruled  by  Lord  CUef  Justice  Hei.is  that  an  authority  to 
endorae  a  bill  of  exchiaige,  in  another  person's  name^  may  be  by 
paroL  Tliia  nde  lias  often  been  rseogniaed  by  judicial  opinienq, 
and  its  soundness  has  never,  I  behe^e^  been  questioned*  But  the 
pcineiple  cC  the  rule  is  admilted.  It  is  conceded,  that  the  delegn* 
tien  b^  one  person  to  another,  of  the  power  of  contracting  for  him, 
and  of  signfaig  the  name  of  the  eonslituent  to  the  contract,  may 
be  by  parol,  except  in  cases  to  ^rixieh  the  statute  for  the  proTention 
of  frauds  is  held  to  apply.  If  I  am  right  in  the  views  I  have  pi^ 
sented  of  the  case,  iliat  exception,  if  admitted,  would  be  of  no 
avafl  to  the  defendants.  But  I  am  not  able  to  discorer  any  solid 
ground  for  the  exception.  And  whether  the  engagement  of  an 
endoreer  is  to  be  deemed  an  original  undertaking  to  the  endorsee, 
fw  a  debt  or  responsibility  of  his  own,  or  a  oellateral  engagement 
to  answer  for  the  debt  of  the  maker,  and  as  such  (wiUun  the  sta- 
tute) a  parol  authority  firom  the-endemer  to  the  maker  to  endome 
the  note  for  him,  vkouM  in  either  case  be  valid  in  law,  and  suffi- 
cient to  charge  the  constituent  with  a  habihty  as  endorser  of  the 
note,  however  desirable  it  might  be,  that  the  authority  of  an  agent 
who  acts  fer  the  principal  in  cases  which  fall  within  the  statute, 
should  be  in  writing.  T%e  1 1  tb  section  oC  the  statute,  which  ref- 
lates to  cottateral  undertakings  for  the  debts  of  third  persons,  does 
»ot  reqmre  i^  and  the  uniform  construction  of  the  courts  has  been, 
that  the  power  of  the  agent  in  such  cases  maj^  be  by  parol. 

In  the  cose  of  CMan  v.  Coeke,  [1  Skh.  ^  Lef.  p.  22.]  die 
leadbfig  question  was  upon  the  si:Aciency  of  a  parol  authority 
to  enable  the  agent  to  bind  Ms  principal  by  an   agreement 
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•  I 

Dec  Term,    for  a  lease,  and  the  counsel  for  the*  defenidant  strenuoady  con-* 


188& 


Turnbulland 


tended  against  its  sufficiency,  insisting  that  where  an  authority  is 
Ph]^^^  given  to  another  to  enter  into  a  contract  of  this  deschpticMi,  it  must 
^'  beinwriting.  But  the  Chancellor  observed,  that  there  was  nofoun* 
dation  for  that  position ;  that  the  words  of  the  statute  of  frauds  do 
not  import  any  such  thing,  and  that  there  are  decided  cases  to  the 
contrary.  He  referred  to  a  case  as  a  precise  determination  in  point, 
which  he  said  was  decided  in  perfect  cmiformity  to  the  statute. 

The  case  referred  'to  by  the  Chancellor  was  that  of  Barry  v. 
Lord  Barrymare,  before  Lord  Lifford,  in  Chanceiy,  Michiel- 
mas  term,  1770,  cited  by  counsel  as  furnished  by  fifr.  Fitzge- 
raid,  from  Mr.  Malone's Notes.  In  that  case,  the  bill  was  forthe  spe- 
ci$c  execution  of  an  agreement  for  a  lease  made  by  one  Under- 
wdkMl,  the  agent  of  the  defendant.  The  defendant  put  in  a  plea  un- 
der  the  statute  of  fraudli  to  this  effect,  that  the  defendant  did  not  put 
in  writing  anycontract  or  agreement  for  makingthe  lease  mention- 
ed in  the  H^  ner  lawfully  authcMrise  in  writing  Underwood  or  any 
other  person  as  agent  for  him  to  make  or  sign  any  agreem^it  in 
writing  for  any  of  the  lands  in  the  bill,  or  any  memcnrandum  or 
note  for  making  any  lease,  otherwise  than  as  the  defendant  had  set 
forth.  The  Chancellor  held  the  plea  to  be  evidently  bad,  because 
the  defendant  said  that  he  did  not  authorize  "  m  writing;^  he 
held,  that  the  statute  does  not  require  the  authority  to  be  in 
writinj^  and  therefore  the  defendant  was  not  within  the  statute. 
The  earlier  case  of  WaUeer  v.  Henden  and  CoXy  [5  Vin,  524.  PL 
45.  is  to  the  same  p(Hnt.     It  was  an  appeal  from  the  Rolls,  in  10th 
Geo.  I.  (1724.)     The  case  was,  that  Hendon,  as  agent  for  Cox, 
entered  into  a  contract  in  writing  with  the  plaintiff  for  the  pur- 
chase of  a  college-lease,  and  the  bill  was  against  both  the  {Nrinci- 
pal  and  agent  for  a  balance  due  of  the  purchase  money.    The  de- 
cree at  the  Rolls  was  against  both  to  pay  the  money,  and  in  case 
Hendon  should  pay  it,  then  he  to  be  at  liberty  to  prosecute  the  de- 
cree in  the  name  of  the  plamtiff  against  the  other  defendant  Cox, 
who  was  the  principal.     Cox  tq»pealed,  for  that  he  did  not  give 
any  authority  in  writing  to  the  defendant  Hendon  to  buy  the  leate 
for  him,  and  therefore,  by  the  statute  of  frauds^  he  ought  not  to 
be  held  by  the  contract.    But  Macclesfield,  Chancellor,  af- 
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firmed  the  decree,  holding  that  the  authority  to  treat  or  buy  tat  Jttt. 
him,  may  be  good  without  writing*  though  the  contract  itself  must 


be  in  writing  by  the  statute.  The  case  of  MorOock  v.  jBuOer,  [lOth  *^'«gt!£'^ 
Vesey,  292.]  and  DevereU  v.  Lord  BoUon,  [  tSth  Vesey,  505,]  citedby  ▼. 

the  defei^dant)  are  both  cases  of  agreements  of  agents  acting  un« 
der  a  parol  authority  of  the  principals.  They  show  that  the  agent 
must  be  fully  and  clearly  empowered  to  bind  the  principal  by  the. 
contract,  and  must  keep  strictly  within  the  line  of  his  authority : 
but  the  Chancellor,  in  each  case,  distinctly  recognizes  and  admits 
the  rule  that  the  authority  may  be  by  parol,  though  the  agreement 
must  be  in  writing.  In  the  case  of  CUnan  v.  Cooke^  before  refer- 
red  to,  the  question  was  fully  considered  in  all  its  bearings,  and  re* 
ceived  an  unqualified  determination,  which  fully  settled  the  com- 
petency of  a  parol  authority  to  enable  the  agent  to  bind  his  princi- 
pal by  his  contract,  and  the  obiter  opinions  of  the  two  judges  in 
the  only  case  in  which  a  contrary  doctrine  appears  to  have  been 
advanced,  were  exploded  and  overruled. 

Id  the  case  of  Ulm  v.  EUtridgt^  [7  Mass.  Rep.  p.  233,]  as  we 
have  already  seen,  the  defendant  became  the  guarantee  for  the  pay^ 
ment  of  two  promisoiy  notes  given  by  one  Pitman  to  the  plain- 
tifi^  by  writing  the  name  of  him,  the  defendant,  upon  them  after 
they  had  fallen  due  upon  the  consideration  of  the  forbearance  of 
the  plaintiff  to  sue  the  maker  upon  them.  It  was  objected  that  the 
indorsementor  guaranty  of  the  defendant  being  an  undertaking  to 
pay  the  debt  of  another,  he  could  not  be  charged  upon  the  promise 
because  there  was  no  consideration  for  the  guaranty  or  agreement 
expressed  in  writing.  To  which  it  was  answered,  that  the  for- 
bearance to  sue  was  a  valid  consideration,  and  was  sufficiently 
expressed  in  the  agreement,  and  would  be  considered  at  the  trial 
as  if  written  over  the  defendant's  name,  by  the  witness  as  hia 
agent,  authorized  thereto  by  parol.  And  the  court  held,  that  the 
defendants  signature  upon  the  back  of  the  note  was  the  authority 
given  by  him  to  write  over  the  signature  a  sufficient  guaranty, 
and  such  guaranty  being  accordingly  written  pursuant  to  the  au- 
thority, nught  be  considered  as  a  memorandum  signed  by  the 
party,  within  the  intent  of  the  statute,  as  fully  as  if  it  had  been 

i^tten  in  the.  defendants  presence^  immediately  after  the  f^paim 
VOL.  I.  44 
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Me.  ttitot    ture,  and  tliat  a  pord  authority  to  the  agent  to  fill  up  the  blaidta 

^  waft  mifficieat  in  Irtw,  and  parol  evidence  was  admissible  to  prove 

''"phyfe*"*  rtich  ^rol  authority. 

^^'  In  tbe  case  ofMmiit  agabut  Clasoni  [IS  John.  R.  p.  lO&J  it 

was  conceded  by  the  counsel,  and  assumed  by  the  court,  that  the 
authorization  of  the  agent  under  this  section  of  the  act,  need  not 
be  in  writing.  Ill  that  case,  Townsend  the  broker,  who  was  held 
to  be  the  ftg'ent  of  both  parties,  acted  under  a  pard  authority 
solely,  and  the  sufficiency  of  his  authority  to  bind  the  parties  by 
hb  nieroorandutn  in  writing,  of  the  agreemeat  was  expressly  ad- 
mitted. In  the  case  of  Coles  v.  Trecothkk^  [9  Ve$.  p.  S49.,]  and 
other  equity  cases,  a  written  authorization  of  the  agent  to  write 
out  the  coutl^ct  for  the  principal,  was  held  unnecessary,  and  this 
rule  was  recognized  and  sanctioned  by  the  English  Court  of 
Common  Pleas,  in  the  case  o^Emmersonv.  Heeli8^[iTtmrU.  p.  46.,] 
and  by  Chancellor  Kent  in  the  Court  of  Chancery  of  this  state, 
in  the  case  ofMcCombv.  Dwighty  [4/oAn.  Ch.  Rep.  p.  659.]  In 
commenting  on  the  case  from  Taunton,  the  Chancellor  approves 
of  the  conclusion  of  the  Court  of  Common  Pleas,  that  the  auc- 
tioneer is  an  agent  ^of  the  purchaser,  and  a  contract  signed  by 
such  agent  is  binding,  and  that  an  agent  for  the  buyer  need  not 
be  authorized  in  writing.  The  same  rule  of  construction  must 
apply  to  the  authority  of  an  agent  by  whom  the  principal  con- 
iracts,''and^  becomes  answerable  for  the  debt  of  another,  which 
comes  within  the  same  section  of  the  act. 

These  precedents  exhibit  a  clear,  strong  and  uniform  ccurent 
of  judicial  opinion  for  more  than  a  century,  in  the  English  Court  ; 
and  of  those  of  this  state,  since  its  organization  as  such,  in  favour 
of  the  suMciency  of  the  parol  authority  of  the  agent  to  sign  for 
hi^^fpniicipal ;  and  we  cannot  against  such  an  unbroken  series 
of  decisions  in  support  of  it  hold  it  invalid. 

The  remaining  objection  to  the  validity  of  the  autborizatioQ  ici 
the  present  case,  because  it  is  given  to  the  maker  of  the  note, 
whose  debt  was  to  be  guaranteed,  is  clearly  untenable.     The  in-> 
terest  of  the  party  in  the  endorsement  does  not  disqualify  him  f^x 
tlie  agency,  if  the  principal  is  willing  to  trust  him  with  the 
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k  c<mjera.    Jt  was  tbe  iotentiaa  9n4  d«9igu  of  the  defendant  to  Dee.  t 
lend  the  maker  of  tbe  note  the  uae  of  his  nfop^  as  aodcNwr  of  his       '^^ 


paper,  and  it  was  but  tbe  &rtbor  proof  of  his  eoii^nce  i^  t^vf^  to  TunMland 
confer  on  him  the  auUiomy  to  make  the  endorsement.  TiUe  age^t 
Atthesame  time  he  bound  him  ae  endorser,  i^Mi&t  bindhi|welf  as 
mAker  of  the  nole,  and  tb^^y  oblige  himself  to  reimb^^s^  0  tht 
principal  the  momey  he  might  be  eoxapelled  to  pay  for  lii^  ^a  ei^* 
doraer.  And  tbe  prindfial  if  he  confided  in  tbe  integrity  im^  tbe 
solvency  of  the  person  be  kitended  to  befriend,  might  1^  viUpg-to 
commit  to  him  the  charge  of  showing  the  extent  of  the  liability. 
The  intereat  of  the  maker  of  the  note  in  the  endorsment,  and  tbe 
temptation  he  would  be  under  to  abuse  the  power,  if  allowed  to 
prove  it,  woald  be  a  strong  objection,  and  perhaps  conclusive 
against  his  competency  as  a  witness  to  establish  his  authority  to 
endorse.  But  in  this  case,  his  authority  is  proved  by  other  testi- 
mony, and  be  is  not  called  to  establish  it  by  his  own  oath.  I  see 
no  solid  reason  against  his  capacity  to  act  as  agent  under  either  a 
written  or  a  parol  authority.  His  interest  in  the  endorsement 
cannot  distttde  kirn,  tot  the  debt  created  by  the  indorsement 
continues  against  him  as  maker ;  and  his  authority  is  conferred 
upon  him  by  Ae  party  himself,  who  alone  is  to  safier  hj  the«ot. 

The  cases  cited  by  tbe  counsel  to  this  point  have  no  application. 
The  case  of  Wright  v.  Wardle,  [2  Camp.  p.  200.,]  was  an  a,c.tiQnibr 
the  price  of  furniture  supplied  the  witness,  at  the  request,  and  on 
thecredit  of  the  defendant.  The  witness  to  whom  the  goods  were 
furiuBhed,  and  who  was  'then  tiie  owner  of  them,  was  called  tp 
prove  that  the  credit  was  given  to  the  defendant,  and  it  was  ob- 
jected, that  she  was  not  4i  competent  witness  without  a  ndeaae,  ^as 
the  goods  were  furnished  to  her,  and  she  W9b  prima  faek  liable  for 
lhem,and  hada  direct  interest  to  fix  the  liability  on  another.  She 
was  GD  that  ground  rejected. 

Another  point  was  made  by  the  plaintiffon  Che  argument  which 
it  m^y  be  proper  to  notice.  -It  was  contended  that  the  subsequent 
assent  of  the  defendant  to  <the  endorsement,  and  ibis  promiae  to 
|Nqr  the  note  was  a  waiver  of  any  exception  that  otherwiee  ^might 
^ve  been  taken  to  the  sufficiency  of  the  authority  4o  endene ; 
and  the  eases  from  i  Camp.  p.  450.,  and  <6  JSip.  p.  UO.)  wove  dted 
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in  support  of  the  proposition.  I  incline  to  the  opinion  that  this 
case  comes  within  the  principles  of  those  cited  by  the  counsel, 
^^^  and  that  the  defendant  ought  upon  principle  as  well  as  precedent, 
RodewtM.  ^  to  be  precluded  from  the  benefit  of  a  defence  which  appears  from 
his  own  admission,  not  to  be  very  meritorious,  and  which  he  so 
clearly  appears  to  have  waived.  But  my  opinion  being  in  favour 
•f  the  plaintiffi  upon  the  other  points  of  the  cause,,  it  will  not  be 
necessary  to  enter  more  fully  into  the  consideration  of  this ;  there- 
fore, the  nu>tion  for  a  new  trial  must  be  denied. 

Motion  denied. 

IW.  H.  Bell,  JWyM  rfff-    ^  AnUion,  JltPy  far  dept.\ 
r7»Tr.— Vide  Shmo  v.  ^fSidd,  8  Pick.  Rep.  9. 


HEimr  D.  Sewall  versus  Herrt  Rodbwald. 

Althmigh  the  genenl  rule  ia,  that  demands  growing  out  of  paitnerahip  dealingt* 
cannot  be  set  off  against  individual  demands  on  one  of  the  partners,  yet  a  spe- 
cial agreement  for  that  purpose  may  of  course  be  made  which  will  be  binding  oq 
Um  parties,  and  entitle  the  defendant  to  the  set  off  claimed. 

This  was  an  action  of  mdebUaiiu  astumpritt  brought  by  the 
plaintiff  as  the  surviving  partner  of  the  firm  of  H.  D.  ^  C.  B. 
Sewallf  to  recover  a  balance  of  account,  due  that  firm  from  the 
defendant,  or  the  amount  of  certain  advances  made  by  his  or- 
der. The  declaration  contained  the  common  Counts,  for  money 
paid,  money  lent  and  advanced,  for  goods  sold,  &c.,  and  a  count 
upon  an  mftmul  computassent.    Plea  the  general  issue. 

The  cause  was  tried  before  Mr.  Justice  Oaklet,  on  the  9tli 
day  of  October,  1828.  At  the  trial  it  appeared,  that  the  plain- 
tifis  were  merchants,  residing  in  New-York,  that  the  defendant 
was  a  merchant  in  Baltimore,  and  that  he  had  a  brother  resi- 
ding in  Bremen,  (Frederick  Rodewald,)  who  was  a  cotninis- 
sion  meichant  there,  and  with  whom,  both  the  plaintiflb    and 
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the  defendant  had  extensive  connexions  of  business.  There 
was  no  general  partnership  existing  between  these  parties,  but . 
several  shipments  had  been  made  by  Frederick  Rodewald  from 
Bremen  on  the  joint  account  of  himself,  his  brother  and  the 
phiinuf&;  and  in  the  course  of  this  business,  the  plaintifb  al- 
ways gave  credit  to  the  defendant^  for  the  net  proceeds  of  the  ship- 
ments made  from  Bremen  on  the  joint  account  of  all  the  parties. 

Frederick  Rodewald  was  the  owner  of  a  ship  called  the  Louise, 
and  during  the  summer  of  the  year  18S6,  he  shipped  a  cargo, 
consisting*  of  sheep,  rags,  glass  &c.,  on  joint  account,  which  was 
received  by  the  plaintifib  at  New-York :  and  one  John  C.  Dunte, 
an  agent  of  Frederick  Rodewald,  applied  to  the  plaintifis  to 
make  a  return  shipment  to  him  by  that  vessel.  This  they  did, 
and  charged  the  amount  of  their  advance  for  that  purpose  to  the 
defendant 

On  the  S6lh  of  august  1826,  the  plaintifis  wrote  to  the  defend- 
ant, and  enclosed  a  copy  of  their  account  exhibiting  a  balance  of 
$5,497. 79  due  to  them ;  on  the  SOth  of  the  same  month  they 
drew  upon  him  for  f  3000,  and  their  bill  was  duly  accepted.  Hie 
defendant  in  reply,  and  in  his  letter  of  advice  concerning  the  bill, 
desired  the  plaintiffi  to  send  him  **a  Btatemmt  of  the  accamU  of 
the  skip  Louise^  eo  cu  to  enabk  hm  to  make  the  necessary  entries  J* 
On  the  6th  and  8th  of  September  following  the  plaintiffs  drew, 
two  bills  on  the  defendant,  one  for  $1240.  and  the  other  for  $\2 
57, 99,  the  two  together  amounting  to  the  exact  balance  of  their, 
account. 

These  bills  the  defendant  refused  to  accept,  but  stated  that  he 
had  written  them  on  the  28th  of  August  1826,  '<  in  words  which 
could  not  be  misunderstood''  that  he  **  would  make  provision  to 
pay"  the  ^*  plaintiffs  the  whole  amount  of  their  purchases  for  the 
Louise  at  maturity  in  New-Tork."  He  also  added,  that  he  had 
die  more  right  to  claim  indulgence  from  the  fact ;  that  the  plain- 
tifis had  in  their  hands,"  *^  the  goods  per  Louise,  the  proceeds  of 
the  sheep  sold  and  those  on  hand  as  an  additional  security."  As 
to  the  drafts,  he  promised,  **ihat  due  payment  should  he  mad^  to 
Che  plaintiflb  **  for  them  at  maturity." 


Dec  Term, 

18S8. 

Sewali 

V, 
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Dec  Tena,       In  reply  to  this  kuer,  the  plaintiffs  stated,  that  *<  the  balanee 
^^^'       due  on  sbeep^  &c.  by  the  Louise,  after  deducting  expenses,  would 


be  but  trifling  if  but  thai  as  to  the  defendant's  daim,  **beitwhat 
it  nught,**  diey  ^  were  read^  to  make  U  gwd.^  It  appealed,  duriog 
Ifae  progress  of  the  trial,  that  on  the  7th  day  of  July,  1826,  die  plain- 
tifisand  Dunie  had  settled  their  accountswith  Frederick  Rodewald 
byan^fgrwntfitfjaifriling,  and  (hat  a  balance  of  4,499«  S$-100  was 
admitted  by  the  agreement  to  be  4ue  to  the  latter  from  the  former. 
Dttnte  testified  that  he  was  induced  to  make  this  settlement  in 
eqMcMioii  4^  maoMtng  the  balance,  and  for  fear  that  the  plakitift 
frooldfBLH.  He  abo  testified,  thatsome  time  before  this,  the phuB- 
tiflbhad  insisted  that  they  were  wA  interested  joindy  with  the  de- 
fendant and  bis  brother,  in  the  sheep,  &c.  by  the  l40uiae,4Nid  Asf 
he  (die  witness)  had  dieckarged  Ihemjirom  M  Ko&ttty  en  ooeounl  ef 
that  adventure. 

Upon  this  stale  of  iaots,  the  plaintiffs  brougiit  &e  present  ac- 
tion. The  defendant  did  not  deny  his  liability  ito  pay  the  whole 
amount  of  the  plaintiff's  advanoes  to  purchase  the  i^um  cargo 
tif  <he  Louise,  but  claimed  thai  he  was  to  he  credited  with  the 
nett  proceeds  of  the  shipment  of  riieep,  &c.  which  Frederick 
Rodewald  had  made  by  that  vessel  for  the  joint  account  of  alltbe 
parties. 

Xhe  plamtiffii  resisted  this  claim,  upon  the  ground  that  their  de- 
mand upon  the  defendant  was  fixr  bis  own  individual  debt,  found- 
ed upon  his  promise  to  pay  the  amount  of  fheir  adranoes  to  pur- 
chase the  return  cargo  of  tbe  Louise :  that  the  adventure  by  that 
vessel  was  upon  jakU  uecounty  and  being  a  partnerdup  concern, 
could  not  be  set  off  against  the  defendantfs  individual  debt.  A 
number  of  letters,  accounts,  and  statements  were  spread  before 
the  jury  by  the  plaintiff  and  by  the  defendant,  and  several  wit- 
nesses were  called  to  substantiate  the  podlioos  assumed  by  the 
respective  parties.  But  the  facts  stated  are  supposed  to  be  suffix 
dent  to  a  correct  understanding  of  the  pcnnts  of  law. 

The  J^ge  charged  the  jury, 

I.  Tiiat  they  could  not  set  off  Ihe  proceeds  of  tbe  adventure  by 
the  Louise,  against  the  claim  of  the  plaintiA,  unless  they  found 
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that  ibay  had  made  on  expremprmmn  to  cradit  the  defendant  with   Dec  Ten^ 
the  amount  of  suck  proeeeda.    That  they  ought  to  be  eatiiAsd 
that  there  was  an  agreement  to  separate  the  cargo  of  the  Louise 
from  the  general  partnership  acoounts,  or  it  conU  not  be  done. 

Secondly,  that  they  were  to  consider  whether  such  agreement, 
if  made,  was  not  altered  or  modified  by  any  thing  done  sabee« 
quently  by  Henry  Rodewald.  If  he  had  anUhmiMed  the  agreement 
made  by  Dunte^  «r  afterwards  assented  to  it»  that  then  such  off- 
set could  not  be  made. 

Thirdly,  that  if  the  setoff  should  bemade,  the  account  must  be 
settled)  for  the  purpose  of  ascertaining  the  amount  of  suck  sel^^ 
in  the  same  manner  as  if  settled  with  the  defendant,  and  Frederick 
Rodewald. 

The  jury  fiamd  a  verdict  for  the  plaintiff  for  six  hundred  and 
six  doliare  and  forty-five  cents. 

Mr.  J.  Blunty  and  Mr.  R.  Sedgwick  on  behalf  of  the  plaintifis, 
now  moved  for  a  new  trial  and  contended, 

I.  That  the  defendant  was  bound  by  his  express  promise  to  pay 
the  balance  of  the  plaintiff's  account,  as  exhibited  on  the  25th  of 
August,  1826. 

II.  The  supposed  agreement  or  promise  of  the  plaintiff's  men- 
tioned in  the  charge  of  the  Judge,  to  credit  Henry  Rodewald  with 
the  proceeds  of  the  cargo  of  the  Louise,  was  without  consideration 
and  not  binding. 

III.  There  never  was  any  agreement  on  the  part  of  the  plain- 
tiflb,  to  separate  the  cargo  of  the  Louise  from  the  general  part- 
nership concern,  and  the  verdict  was,  in  this  respect,  without 
evidence. 

IV.  In  order  to  authorize  the  set-off  claimed,  it  ought,  at  all 
events,  to  have  been  shown  that  there  was  an  express  or  unquali- 
fied agreement  (hat  the  same  should  be  made,  whatever  might 
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prove  to  be  the  state  of  the  accounts  to  which  Frederick  Rode« 
wald  was  a  party  or  in  which  he  was  concerned. 

y.  If  any  agreement  was  made  it  was  vfohed. 

VI.  After  the  agreement  made  with  Frederick  Rodewald, 
Henry  R.  had  no  right  to  interfere  with  the  same,  and  he  was 
bound  by  it,  so  far  at  least  as  F.  R.  was  concerned. 


VII.  After  that  agreement,  Heniy  R.  could  not  claim  any 
on  account  of  the  partnership  transactions,  except  in  a  Court  of 
Equity. 

y  ni.  The  debt  claimed  to  be  set-off  was  due  if  at  all  to  Frede- 
rick R.  and  Henry  R.,  it  was  not  therefore  a  subject  of  set-dff  be* 
tween  the  parties  to  this  suit 

JUr.  J.  Boyd  for  the  defendants  contra^  contended,  that  the 
Judge's  charge  was  unexceptionable  in  point  of  law,  and  that  the 
finding  of  the  jury  under  the  charge  was  fully  justified  by  the 
evidence. 


Oaklet,  J.  The  plaintifis  in  this  case  were  merchants  resid- 
ing in  New-York;  the  defendant,  a  merchant  at  Baltimore ;  and 
Frederick  Rodewald,  a  brother  of  the  defendant,  was  a  merchant 
residing  at  Bremen.  F.  R.  owned  the  ship  Louise,  and  several 
shipments  had  been  made  firom  Bremen  by  that  and  other  vessels, 
on  the  joint  account  of  the  plaintiflb,  the  defendant,  and  F.  R. 
There  was  no  general  partnership  existing  between  them,  but 
they  were  jointly  interested  in  the  particular  cargoes  shipped.  In 
the  general  course  of  the  business,  the  plaintiff^  always  gave  cre- 
dit to  the  defendant,  for  the  nett  proceeds  of  the  shipments  made 
by  F.  R.  his  brother,  on  the  joint  account  of  the  then  houses.  la 
the  summer  of  1826,  a  cargo  of  sheep,  rags,  tic.  by  the  Louise^ 
was  received  at  New-York  by  the  plaintiffs,  shipped  by  F.  R.  <xk 
]oint  account.     One  jDuntej  the  agent  of  F.  R.,  applied  to  the 
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pliaotift  to  procure  and  ship  a  reUurn  cargo  by  the  Lowe  to  F.   Pao.  Tefn, 


R»t  which  they  did,  ud  charged  the.  amoont  of  their  ex 
on  thai  account  to  the  defendant,  and  drew  en  him  for  the  same  ' 
at  Baltimore.  The  first  draft  was  accepted ;  but  a  siibaequeni 
one  was  not.  The  defendant,  however,  promised  to  pay  it  at  nuu 
turity,  and  not  haviog  done  so,  this  action  was  brought  on  that 
promise,  or  for  the  nKHiies  expended  by  the  plaintiffs  in  maUng 
the  shipments  to  Bremen,  they  claiming  to  have  made  the  same 
by  the  order  of  the  defendant.  The  defendant  admitted  his  lia- 
bility to  pay  the  amount  of  the  draft,  but  claimed  to  be  allowed, 
by  way  of  set-ofl^  the  nett  proceeds  of  the  shipment  made  by  the 
Louise  from  Bremen,  then  in  the  hands  of  the  plaintiffs.  The 
plaintiflb  resbt  this  set-off,  on  the  ground  that  this  demand  on  the 
defendant  was  for  his  individual  debt  due  to  them ;  and  that  the 
proceeds  of  the  cargo  from  Bremen  being  on  joint  account,  could 
not  be  set  off  against  it. 

The  Judge  at  the  trial  ruled  that  such  set-off  could  not  be 
allowed,  unless  an  express  agreement  was  proved  to  have 
been  made  by  the  plaintiffs,  to  credit  the  defendant  with 
the  amount  of  the  said  cargo  shipped  from  Bremen*  The  de- 
fendant offered  evidence  to  establish  such  an  agreement,  and 
the  jury  found  a  verdict  for  the  plaintifli,  for  the  balance  due  them, 
after  allowing  the  set-off.  The  plaintiffs  now  move  for  a  new 
trial.  There  appears  to  me  no  ground  to  question  the  correctness 
of  the  decision  of  the  Judge.  Though  the  general  rule  is,  that 
demands  growing  out  of  partnership  dealings,  cannot  be  set  off 
against  individual  demands  on  one  of  the  partners,  yet  it  was  ne- 
ver doubted,  that  a  special  agreement  might  be  made  for  such 

set-off. 
In  the  present  case,  the  jury  have  found,  as  I  think  upon 

sufficient  evidence,  that  such  agreement  was  made  by  the  plain- 
tiffs. The  assent  of  F.  R.  to  the  arrangement  for  crediting  to  the 
defendant  the  entire  nett  proceeds  of  the  cargo,  may  well  be  im- 
plied from  the  fact,  that  it  had  been  the  constant  course  of  the 
business  for  the  plaintiffs  to  credit  to  the  defendant  individually, 
the  proceeds  of  all  shipments  made  on  joint  account  by  F.  R^ 
The  plaintiffs,  after  agreeing  to  give  the  credit  to  the  defendant, 
VOL.  I.  45 
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I>ea  Tttu,    could  not  retract  it,  without  showing  that  F.  R.  had  interfered  to 
j._-i»      g^^j^  credit,  of  which  there  is  no  evidence  in  the  case. 


^•JJ^  The  jury,  in  framing  their  verdict,  appear,  hy  a  reference  to 

RodewtU.  the  accounts  annexed  to  the  case,  to  have  given  the  plaintifls  cre- 
dit for  the  balance  of  their  account-current  with  the  defendant! 
as  stated  by  themselves,  and  to  have  charged  them  with  the  nett 
proceeds  of  the  shi(nnent  from  Bremen  by  the  Louise.  This  was 
in  accordance  with  the  justice  of  the  case,  and  the  agreement  of 
the  parties,  as  the  jury  must  have  found  it,  on  the  evidence,  and 
I  th^eforesee  no  reason  for  disturbing  their  verdict 

Motion  for  a  tieu^  (rial  deitied. 
[U  D.  Field,  JiWyfir  th^  pff.    S.  Boyd,  JItVyfir  tkt  drft,] 


THE  CITT  OF  NEW-TORK.  365 

IMC*    XAfllly 

idts. 


Edward  Ladder  versw  Joseph  W.  Clark.  Lamkr 

V. 

TIm  owner  of  a  ifaip  hasi  by  the  geneml  rales  of  Uw,  a  lien  on  the  cugo  for  bia   ^    ^1*"^ 
fiei|^t,  although  the  YesMl  may  be  hired  to  another,  proTided  he  cootimiee  in 
the  actual,  or  cmwtructive  po»9€9tkn  and  etntnA  of  it    But  if  he  part  with  his 
possesBion  to  a  cAart«rer,  the  latter  is  considered  as  the  owner  for  the  voyage^ 
and  the  fonner  has  no  hen  for  the  freight* 

By  covenant  of  chartep-party,  the  mmut  of  the  bhg  Hol%,  let  her  to  the  platntiS 
fat  a  vojrage  from  Boston  to  the  East  Coast  of  South  America,  and  back  to  Bos> 
ton.  The  mnuUr  of  the  vessel  was  to  be  appointed  by  the  plaSnt^j  and  he 
stipulated  to  pisy  the  owner  §600  per  month  for  tHe  hire  of  the  vessel,  to  pay  all 
port  charges  and  pilotage  during  the  voyage,  and  to  ''deliver  the'^rif*  on  her  le- 
tora  to  Boston,  to  the  atener  or  his  order. 

The  vessel  proceeded  to  Rio  Grande,  and  having  delivered  her  cargo  there,  took 
on  board  another,  partly  the  property  of  the  plainti^  and  partly  on  freight  for 
New-Tork.  She  likewise  received  the  defendmU  on  board  at  Rio  Qrande,  as 
moiter  for  the  homeward  voyage.  He  was  directed  to  proceed  to  Ne#-York, 
«nd  theie  delner  soch  part  ot  the  cargo  as  was  taken  on  fiei^t  iiir  thnt  place ; 
and  then  await  the  orders  of  the  pMnli0^.  Among  the  articles  taken  on  freight, 
was  a  quantity  of  hides,  4^,  consigned  to  one  WhitlodL  of  New- York. 

Before  the  arrival  of  the  vessel  at  New-York,  the  cWferer  became  kucheni,  and 
immediately  on  her  arrival,  the  owner  tock  poesessiott.  Whitlock  paid  tiie 
fiei^torthepropekty  consigned  to  him,  to  the  d^^nufasif;  and  he,  with  fiill 
knowledge  of  the  charter^iarty,  and  of  the  claims  of  the  plaintiff  paid  pver  the 
money  to  the  eioner  of  the  vessel  Hdd,  that  the  charterer  might  recover  back 
the  freight  thus  paid  over  to  the  owner,  in  enaction  of  assumpsit  against  the  mas- 
ter, the  defendant.  HeU  sleo,  that  the  deeiofion  of  the  vessel  from  the  direct 
rottte  from  Rio  Grande  to  Boston,  for  the  purpose  of  delivering  freight  at  New- 
York,  eottld  not  be  considered  by  the  eioiier  snch  a  violation  of  the  chartes* 
party,  as  would  authorize  him  to  treat  it  as  a  nullity,  resume  the  possession  of 
his  vessel  at  New- York,  and  claim  a  right  of  hen,  for  the  freight  of  the  goods 
found  on  board. 

This  was  an  action  of  assumpsit  for  money  had  and  received 
by  tlie  defendant  to  the  use  of  the  plaintiff.  The  declaration 
contained  all  the  usual  money  counts,  together  with  a  count  upon 
an  mrimul  campatauet.    Plea,  the  general  issue. 

The  action  was  ori^ally  brought  in  the  Supreme  Court»  but 
wag  transferred  to  this,  by  consent  of  parties^  according  to  the  pro- 
Tisions  of  the  act 

At  the  trial,  a  verdict  was  rendered  for  the  plainti£^  by  consent 
of  the  defendant,  for  the  sum  of  $1,132,67  damages,  and  six  cent? 


' 
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Dec  Tenn,  costs,  subject  to  the  opinion  of  the  court  upon  a  case  to  be  made. 
.'        The  material  facts  admitted  by  the  parties  were  these, 
^f^  By  a  covenant  of  charter-party,  bearing  date  the  third  dayd* 

^^  ^  June  18t6,  Smmud  Woods  of  Boston  the  owner  of  the  brig  Holly 
of  that  port,  chartered  his  vessel  to  Edward  Lander  of  Salem,  the 
pi  untifl^  for  a  voyage  from  Boston  to  the  **  East  Coast  of  South 
^  America,  and  back  to  Boston.''  By  the  terms  of  the  charter- 
party,  the  owner  of  the  brig  was  to  keep  her  tight,  eAaunch,  and 
strong,  and  **  pay  the  charge  of  victuaKng  and  manning"  her  daring 
the  voyage ;  but  the  master  was  to  be  appointed  by  Lander,  the 
charteier.  It  was  also  stipulated  that  the  latter,  his  agents  or 
factors,  should  have  the  right  of  putting  on  boaid  the  vessel,  both 
atlBoston  and  Rio  Orande,  such  merchandise  as  they  should 
think  proper,  contraband  goods  excepted. 

Lander  on  his  part,  covenanted  to  pay  Woods  or  his  order,  tlie 
the  sum  of  $600  per  month,  (and  in  that  proportioii  for  a  less 
time)  in  full  for  the  freight  or  hire  of  the  brig,  in  thirty  days  t^Ur 
her  return  to  Boston,  He  also  was  to  pay  all  port  charges  and 
pilotage  during  the  voyage,  and  to  delioer  the  brig,  on  her  return 
to  Boston  to  the  owner  or  his  order.  There  were  also  other  con- 
ditional covenants,  as  to  the  purchase  of  the  vessel,  by  Lander ; 
but  none  of  the  stipulations  in  the  charter-party  are  deemed  mate- 
rial in  the  cause,  exc^t  those  already  stated. 

Shortly  after  the  execution  of  the  charter-party,  the  brig  sailed 
on  her  voyage,  having  on  board  one  Brace  as  master ;  appointed 
to  that  station  by  Lander,  the  charterer.     She  proceeded  directly 
to  Rio  Orande  on  the  East  Coast  of  South  America,  and  there 
delivered  her  outward  cargo,  which  was  the  property  of  Lander. 
At  Rio  Grande,  a  homeward  cargo  was  put  on  board,  partly  be- 
longing to  Lander  and  partly  on  freight.    The  vessel  cleared  for 
New-York  and  Boston ;  but  was  bound  for  New-York,  at  wfaicb 
place  or  Boston  the  goods  were  to  be  delivered.    Brace  remained 
at  Rio  Grande,  and  sent  in  his  place  as  master,  Joseph  W.  Clsffce^ 
f ^  defendant  in  this  suit. 

The  brig  left  Rio  Grande  with  orders  fiom  Captain  Brace,  to 
proceed  to  New-York,  and  there,  after  delivering  the  freight  taken. 
for  that  place,  await  the  orders  of  Lander.    Among  the  article* 
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taken  on  board  as  freight,  was  a  quantity  of  hidesi  haur«  fte.*    Dm.  Trnm^ 
shipped  by  one  Richards  at  Rio  Grande,  aad  consigned  lo  Wni.        *^^' 
Whitlock,  Jun.  of  New-Tork.     The  Jreighi  of  these  articles, 
mumiUed  to  $\0l4^i4. 

Before  the  arrival  of  the  vessel  at  New-York,  the  [daintiff 
became  insolvent :  and  the  owner  of  the  brig  never  received  asy 
of  the  money  dae  on  the  charter-party,  nor  had  be  any  security 
therefor,  except  what  he  claimed  to  have  fiom  the  freight  of  the 
hides,  &c.,  shipped  to  Whitlock. 

Immediately  upon  the  arrival  of  the  brig  at  New-York*  Woods 
the  owner  took  possession  of  her.  Whitloek,  to  whom  the  hides 
were  consigned,  paki  the  freight  Aereon  to  Clark,  the  master  of 
the  vessel  and  defendant  in  this  suit.  Claik,widia,/iiBinmib«^ 
of  th$  charter^parlyy  and  of  the  rights  ami  dmms  of  the  {daintiir, 
paid  over  the  said  freight  to  the  owner  of  the  brig. 

Under  these  circumstances,  this  suit  was  brought  to  recover 
from  the  defendant,  the  master,  the  said  sum  of  f  1014,34»  toge- 
ther with  interest  thereon,  from  the  day  when  he  received  the 
same. 

With  the  case,  the  counsel  for  the  parties,  submitted  the  fol- 
lowing points  ibr  the  decision  of  the  court. 


I.  Whether  the  orniur  of  the  brig,  bad  a  lien  on  the  goods 
shipped  on  board,  for  the  hire  of  the  vessel,  in  virtue  of  the  char- 
ter-party. 

II.  If  not,  whether  in  consequence  of  the  brig's  gomg  to  New* 
York,  ftUhmU  neoetrify,  to  carry  freight  there,  the  chmtur'pwrii^ 
eeufsd  (0  be  hfndmg  upon  tiu  owner  of  the  vessd^  ss  thai  ho  had  m 
right  to  take  possoooum  of  her  at  Miw^Yorkf  and  by  that  means  ac« 
quire  a  lien,  or  right  to  frvi^t  on  such  merchandize,  as  he  Ibund 
onboard. 

in.  Whether  the  defendant  ought  to  accevnt  to  tkspUiil^fer 
the  freight  money  received  from  Wliitlock.  The  nounasl  for  the 
plaintiff  relied  upon  the  case  of  Pickaum  v.  fVoode^  recently  deter- 
in  the  Supreme  Judicial  Court  of  Massachufietts,  [6  P«cfc- 
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Dec  Tann,    eri%g  iM8.]  and  the  ccmrae  of  reasoning  adopted  by  Chief  Jnstioe 

1 Parebb,  in  giving  the  opinion  of  the  court  in  that  case. 

y.  For  the  defendant  it  was  contended,  that  as  the  charter-party 

^j*^  had  been  disregarded  by  the  charterer  or  his  agent,  and  a  new 
voyage  from  South  America,  substituted  for  that  specified  in  the 
charter-party,  it  ceased  to  be  binding  on  the  owner  of  the  vessel. 
The  brig  had  been  sent  to  New-York  instead  of  Boston ;  and 
Woods,  the  owner,  never  parted  with  the  possession  of  his  vessel 
for  a  voyage  to  JWtr-  York.  He  had  a  i^ht,  therefore,  to  con- 
sider Captain  Clark  as  his  captain,  on  a  voyage  not  within  the 
agreement,  and  could  demand  his  freight,  independent  of  the 
charter-party,  for  that  does  not  now  apply.  Under  these  circum- 
stances, the  owner  has  a  claim  on  the  goods  for  his  frdght,  and 
the  captain  ought  not  to  part  with  the  possession  until  thai  is  paid. 
[Burgon  v.  Sharpen  2  Camp.  629.  Lawts  on  Char.  Par*  64.  74. 80. 
SOS.  SmUkff.  flPtbon,  8  East.  4S7.] 

Mr.  R.  M.  BlaUhford,  for  the  plaintiff. 
Mr.  WUkeSf  for  the  defendant. 

Jones  C.  J.  S.  Woods  of  Boston,  the  owner  of  the  HoUy,  char- 
tered her  to  the  plaintifffor  a  voyage  from  Boston  to  South  Ame- 
rica and  back  to  Boston,  at  a  stipulated  compensation  or  hire  per 
month.  The  charter-party  was  an  absolute  demise  of  the  ship  to  the 
plaintifffor  the  voyage,  and  transferred  the  whole  ownership  of  her 
pro  hoc  vice  to  the  charterer.  The  brig  made  her  outward  voyage 
and  was  despatched  on  a  return  voyage  for  New-York  or  Boston, 
but  took  on  board  a  shipment  of  a  stranger  on  freight  consigned  (o 
a  house  in  New-Tork,  to  which  port  she  proceeded.  Lander  the 
charterer,  failed  in  businesB,  and  became  insolvent  before  the  arri- 
val of  the  brig  at  New-York ;  and  on  her  arrival  at  that  place^ 
Woods  the  owner,  entered  upon  her  and  insisted  on  holding  the 
goods  he  found  on  board  for  the  payment  of  his  charter-money  ; 
or  at  least  upon  his  right  to  the  freight  of  those  goods  brought  in. 
her  for  the  New-Yoik  house  on  freight.  This  freight  was  re-> 
eeived  by  the  defendant,  who  was  master  of  the  brig  and  who 
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thereupon  delivered  the  goods ;  and  this  suit  is  brought  for  the  re«   Pse>^enB, 
Govery  of  the  money  so  received. 

On  these  facts  two  questions  are  made,— Arst  whether  Ihe  ^^ 

owner  had  a  lien  on  the  cargo  of  the  chartered  vessel^  for  his      ^|*^ 
charter-money;  and  2d,  whether  the  deviation  and  departure 
of  the  ship  from  the  voyage  described  in  the   charter-party, 
dissolved  the  contract  and  renutted  the  owner  to  his  original 
rights. 

The  case  is  subnntted  by  the  parties  on  written  argmnents,  the 
one  side  relying  chiefly  upon  an  opinion  of  a  distinguished  juiist* 
of  our  own  state  and  the  other  upon  a  judicial  decision  of  the 
Supreme  Court  of  a  sister  state.  On  the  first  point  they  concur  in 
opinion ;  and  it  is  perfectly  clear  from  the  terms  of  the  charter- 
party,  that  the  owner  could  have  no  lien  on  the  goods  shipped  fay 
the  charterer,  or  under  his  authority  on  board  the  Holly  for  his 
freight  The  entbe  vessel  was  let  to  hire  by  the  owner  to  the 
charterer  for  the  voyage,  at  a  monthly  rate  of  compensation  and 
the  distinction  which  runs  through  all  the  cases  is,  that  where  the 
possession  and  control  of  the  ship  are  retained'by  the  owner,  and 
he  covenants  to  darry  the  goods  of  the  charterer  in  her  for  a 
stipulated  freight,  the  Uen  for  the  freight  remahis.  But  where  he 
transfers  the  ship  to  the  charterer  for  the  voyage,  and  the  whole 
charge  and  control  of  her  devolve  upon  the  charterer,  the  owner 
can  have  no  lien  upon  the  cargo  for  the  freight,  but  must  have 
recourse  to  his  covenaitt  for  his  remedy  in  case  of  default  of  pay- 
ment Possession  is  essential  to  the  existence  of  a  lien.  Here 
the  phiintiff  parted  with  his  possession  of  the  vessel,  and  he  con- 
sequently, had  no  lien  upon  the  cargo  for  his  freight,  but  relied 
upon  his  covenant  for  his  security. 

The  only  material  question  is,  whether  the  deviation  orchange 
<rf  voyage  dissolved  the  charter-party,  or  gave  a  right  to  the 
owner  to  re-possess  himself  of  his  vessel,  and  whether  in  either 
case  he  was  remitted  to  his  right  as  owner,  and  became  entitled 
as  such  to  retain  the  cargo  as  for  freight.  On  this  point  the 
opinions  laid  before  us  disagree. 

*  The  defendant's  oouiuel  had  presented  to  the  court  a  written  opinion  of  the 
late  ChanoeDor  Kent. 
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D«c  Term*  On  the  part  of  the  pbintU^  it  is  cQatended,  that  the  wyagefor 
,  which  the  vessel  was  let  to  charter,  has  been  changedf  and  that 
the  owner  is  thereby  discharged  from  the  obligaUon  of  the  con- 
tract; and  it  is  said,,  that  as  the  freight  was  payaUe  on  the  re- 
turn of  the  vessel  from  the  voyage,  and  could  by  the  change  of 
voyage  never  become  due,  the  owner  shall  be  remitted  U>  hisori* 
ginal  remedy  by  lien  on  the  goods  for  the  pice  of  the  carriage* 
The  cases  cited  in  support  of  the  proposition  do  not  sustain  it. 

The  case  of  Cookv.  Jmmmgh  bik  D.  4*  E.  381.]  was  an  ac- 
tion on  a  charler^rty  for  freight  covenanted  to  be  paid  on  the 
arrival  of  the  vessel  at  Liverpool,  partly  in  money  and  the  residue 
by  a  bill  at  four  months.  The  ship  was  prevented  from  peiConn* 
ing  the  voyage  by  perils  at  sea,  and  the  cargo  landed  ataport  of 
neceasiiy,  and  accepted  by  the  freighter.  Held,  that  no  action 
would  lie  on  the  charter«paity,  because  the  delivery  of  the  goods 
at  the  port  of  discharge  was  a  condition  precedent  which  had  not 
been  complied  with.  But  in  that  case,  delivery  was  prevented 
by  causes  to  which  the  charterer  was  not  accessary,  and  not  fay 
the  act  of  the  charterer.  In  the  same  case.  Lord  Kbhvov,  C.  J., 
puts  the  case  of  a  covenant  by  A  to  enfeoff  B,  (a  stranger  to  the 
deed,)  and  states  the  law  to  be,  as  it  clearly  is,  that  A  is  not  ab- 
solved from  his  covenant,  though  B  will  not  accept  livery  ct  seis- 
in, unless  the  act  be  frustrated  by  the  act  ofthemweumtee^  thus 
taking  the  true  distinction,  that  where  the  compliance  with  the 
condition  precedent  is  prevented  oy  the  party  himself  who  seeks 
to  take  advantage  of  the  non-peformance,  it  shall  not  avail  him ; 
and  upon  that  distinction  this  case  differs  from  those  cited. 

In  the  case  of  PhUips^BuiUr  v.  itote,  [8/.  R.  392.]  the  action 
was  covenant  on  articles  of  agreement,  by  which  the  plaintiffii 
agreed  to  erect  a  frame  of  certain  dimensions  on  a  certain  lot,  for 
an  oil  mill,  on  or  before  the  ISth  of  June  following ;  and  the  de- 
fendant agreed  to  make  the  press  and  other  machinery,  and  to 
complete  the  same,  the  piaintifls  finding  the  materials,  and  board- 
ing the  w<Nrkmen,  and  when  completed,  the  plaintift  were  to  pro- 
cure and  lay  in  4000  bushels  of  flax-4»ed,  wUch  the  defendant 
was  to  make  into  oil^  &c. 
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The  declaration  recited  the  agreement,  and  averred  perform-    Dec  Teni, 
ance,  &c.  on  the  part  of  the  plaintiffs  as  to  erecting  the  frame  of        ^^^ 
the  mill  by  the  Idth  of  June,  and  alleged  a  breach  on.  the  part  of      Lander 
the  defendant.      The  evidence  was,  that  the  frame  of  the  mill       ciaxk. 
had  been  erected,  but  not  until  the  15th  of  September  following 
the  1 1th  of  JuDc ;  and  that  the  defendant  declared  afterwards, 
that  it  was  immaterial  whether  the  frame  was  erected  by  the  Ifith 
of  June  or  not ;  and  that  its  not  being  finished  by  that  time,  was 
no  damage  to  him,  as  he  had  not  procured  the  workmen  or  the 
money.    The  evidence  was  objected  to,  but  admitted.    The  mill 
was  not  erected  on  the  spot,  nor  of  the  exact  dimensions  specified 
in  the  agreement,  and  parol  evidence  was  abo  admitted,  to  show 
that  the  defendant  had  consented  to  the  alterations,  and  assisted 
in  fixing  the  spot,  and  directing  the  workmen  in  erecting  the 
building,  which  was  objected  to  as  not  supporting  thedeclarataoD, 
but  admitted.    The  defendant  had  performed  no  part  of  his  agree- 
ment.   A  verdict  was  taken  for  the  jdaintii]^  subject  to  the  o{»iw 
ion  of  the  court  on  a  case. 

The  court  held,  that  the  contract  must  be  proved  as  it  is  laid, 
otherwise  the  defendant  has  no  notice  of  what  he  is  called  upon 
to  answer,  and  that  evidence  that  the  contract  was  enlarged  by 
parol  agreement,  will  not  support  the  declaration. 

In  Hueatmg  v.  Price  [\J.  C  22.]  a  special  written  agreement, 
whereby  the  defendant   was  to  deliver  to  the  plaintiff  a  quan- 
tity of  staves,  at  a  stipulated  price,  by  a  given  day,  viz :  the  1st  of 
May  1796.     The  defendant  proved  that  the  plaintiff  in  January 
U97,  admitted  that  he  had  agreed  to  extend  the  time  for  the  de- 
livery of  the  staves  until  the  spring  of  1797.     A  verdict  was  taken 
for  the  plaintiff  subject  to  the  opinion  of  the  court,  on  the  question 
whether  the  time  for  performing  the  contract-could  be  extended 
by  a  subsequent  agreement  between  the  parties,  and  whether 
testimony  could  be  received  to  prove  the  admission  of  the  pliun- 
tiff  of  such  enlargement  of  the  time.    The  court  declared  them- 
selves of  opinion  that  being  originally  a  simple  contract^  it  was 
competent  for  the  parties  by  parol  agreement  to  enlarge  the  time  - 
of  performing  it,  and  that  parol  testimony  to  prove  the  plaintiff  ^s 

declaration  to  that  effect  was  admissible,  an  extension  of  the  time 
VOL.  I.  46 
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Qm^  T6«,  being  dften  esKiHial  to  the  petformance  of  exeentory  contracts, 
^  and  there  can  be  no  reasm  why  a  subsequent  agreement  for  that 

purpow  should  not  be  valid. 

The  question,  however,  did  not  arise  here  upon  the  farm  of  the 
pbdntiff 'b  pleadings,  nor  upon  the  competency  of  the  evidence  to 
su|iport  the  declaration.  The  plaintiff  proved  his  case  by  showing 
the  Agreement,  and  the  failure  of  performance  by  the  stipulated 
day,  and  the  defendant  was  put  to  his  excuse  of  the  non-^perfomi* 
ance  for  his  defence;  and  to  sustain  that  defence,  he  introduced 
the  testimony  to  show  the  agi«ement  to  enlarge  the  time  for  per- 
formance, and  the  question  for  the  court  was  the  vafidity  of  such 
an  agreement,  and  what  its  operation  Was  upon  the  previoiM  writ- 
ten agreement.  If  the  party  to  the  contract,  who  obtained  the 
eKtensioa  of  time  to  perform,  had  brought  his  suit  upon  the  ori- 
ginal agreement,  h(iviiig  averred  performance  by  the  day,  and 
had  on  the  trial  shown  a  performance  after  the  day,  and  an 
agreement  of  the  other  party  to  extend  the  time,  the  question 
would  have  arisen  whether  his  proof  supported  his  pleading,  and 
then  the  principle  afterwards  settled  in  PkilifB  ^  Aitfer  o.  Aose, 
would  have  applied. 

In  LiiUer  «.  Ublhmd^  [S  Tetni  R.  £90.]  the  acti<H)  was  covenant 
on  articles  of  agreement  to  build  two  houses  on  or  before  Isi 
April  1788 ;  on  the  erection  of  which  the  defendant  was  Co  pay 
jC500.  The  declarotion  stated  that  the  houses  were  built  and 
finidtfed  by  the  time^  according  to  the  agreement,  but  that  the  de- 
fendant had  not  paid.  The  defendant  |deaded  that  the  houses 
wetenot  finiflhed  at  the  time  limited  by  the  contract ;  onwhich  issue 
was  taken.  On  the  trial  it  appeareid,  that  the  work  was  not  com- 
plefed  by  the  1st  April,  but  that  the  parties  had  by  a  parol  agree- 
ment, subsequent  to  the  date  of  the  articles,  enlarged  the  tine, 
and  thitt  the  whole  work  was  completed  before  the  expiratk>n  of 
tWenlai^jed  time. 

ii  was  contended  that  this  was  a  substantial  compliance  widi 
tht  contvaet^  and  a  case  was  cited  in  which  Justice  Bullsr  was 
said  to  have  nded,  that,  where  there  htA  been  an  agreement  to 
defivei  a  quantity  of  bariey  by  a  ^ vea  day,  and  it  was  afterwaid^ 
afieed^  that  die  defendant  should  have  a  month  longer  to  perform 
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the  contract ;  the  subsequent  agreement  was  oidy  .a  ooolinuation   Dto.  Ttnn 
of  the  first  contract,  a  forbearance  bj  the  plaintiff  for  a  longer        '^^ 
time,  and  that  a  performance  within  the  month  wooU  have  been      I-Mite 
a  substantial  performance  within  the  meaning  of  .the  fint  con-       duk. 
tract ;  and  it  was  insisted  that  though  that  was  aiam^pni  and  this 
covenant,  the  principle  was  the  same  and  ouf^t  to  gDvem  the 
case.    It  was  admitted,  that  the  subsequent  agreement  by  iwo], 
could  not  vary  the  terms  of  the  contraet ;  but  it  was^eoxtonded, 
that  it  might  be  offered  as  evidence,  that  after  the  daAndant^s 
consent  to  enlarge  the  time,  he  was  estopped  from  >sayiag  that 
it  was  not  a  substantial  performance  within  the  terms  cf  the 
original  contract.    But  Kenton  Chief  Justice  said  the  point,  was 
so  clear,  he  was  not  indioed  to  grant  a  role  to  show  cause.    The 
declaration  charged  that  the  parties  had  stipulated  by  deed  to 
perform  a  specie  thing  by  a  certain  day ;  then. if  .the  pbuntiff, 
who  sues  on  the  ocmtract,  be  not  bound  to  prove  ft.as  laid,  the 
defendant  has  no  notice  of  that*  which  be  is^salkd  «pon  to 
answer. 

In  Roe  dem.  Qrsgwn  o.  Harrisonf  [id  71  A.4S6.]  aiease  contain- 
ed a  provisothat  the  lessee  should  not  let  without  leave  in  wrMngt 
on  pain  <rf  forfeiture ;  andaparol  license  to  let  washeldnot  to  dis- 
charge the  lessee  from  the  restriction  of  such  a  proviso,  jkud  in 
Brown  v.  Ooodmmij  [rittd  inunote  toSdT.  R. SOS.]  which w:as 
debt  on  an  artntration  bond,  in  which  the  time  was  limited  for 
the  arMtrator  to  make  his  award,  the  declaration  stated,  that 
the  time  was,  by  mutual  consent  of  parties,  enlarged ;  and  that 
the  arbitrator  made  liis  award  within  the  oilarged  time ;  but 
Lord  KfiNTON  held,  that  the  defendant  had  bound  himself  to 
abide  by  an  award  under  a  penalty,  if  made  within  a  given  time: 
but  that  could  never  extend  the  penalty  to  an  award,  made  aflter 
that  time  under  a  new  agreement. 

The  principle  of  this  last  case  was  recognized  and  conflimed 
I7  the  Supreme  Court  in  the  case  of  Freeman  v.  Mam$^[9A  John. 
JLllS.]  It  was  there  held,  that  an  action  would  not  in  such  case 
lie  on  the  bond,  but  that  the  remedy  of  the  party  is  upon  the  sub- 
mission implied  in  the  agreement  to  enlarge  the  time.  And  the 
eourt  advert  to  the  case  of  PhiUps  v.  Rose,  [Wi  John.  R.  MS.]  as 
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]>ee.  Tenn,    an  authority  to  riiow,  that  if  a  contract  be  subsequently  changed, 
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you  must  declare  otherwise  than  on  the  contract  itself.      And 
^1^^       they  observe,  that  there  is  a  wide  difference  between  the  case  of 
^}^^       a  suit  to  enforce  the  bond  or  contract,  in  consequence  of  such 
agreement,  and  a  plea  of  a  discharge  by  the  obligee^  from  a  strict 
and  literal  compUance  with  the  obligation,  according  to  the  doc- 
,  trine  in  FUmmg  v.  Gilbert.  [S  John.  R.  528.] 

The  same  rule  applies  to  charter-parties,  and  the  strict  compli- 
ance  with  a  condition  precedent,  has,  upon  the  same  principle, 
been  dispensed  with  where  the  party  who  objects  to  the  action 
for  want  oi  such  compliance,  was  himself  the  immediate  cause 
of  it.  And  in  the  case  of  Hoiham  v.  The  East  lnd\a  Company^ 
[1  T.  R.  6S8.]  sanctioned  by  the  court  in  SmUh  v.  FFtbon,  the 
only  thing  that  stood  in  the  way  of  the  plaintifTs  recovering  the 
allowance  claimed  for  short  tonnage,  according  to  the  teims  of 
the  charter-paily,  after  having  taken  all  proper  steps  on  his  part 
to  obtain  the  necessary  certificate  to  entitle  him  thereto,  was  the 
neglect  and  default  of  the  company's  own  agent  in  refusing  to 
afford  him  such  certificate. 

In  that  case,  the  court  ruled,  that  assuming  the  clause  relating 
to  the  certificate  to  be  a  condition  precedent,  yet  the  plaintiff's 
having  taken  all  proper  steps  to  obtain  the  certificate,  and  it  be- 
ing rendered  impossible  to  be  performed  by  the  neglect  and  de- 
fault of  the  company's  agents,  it  was  equal  to  perfcnmance.  And 
thp  court  emphatically  add,  that  if  it  were  necessary  to  cite  any 
case  for  this,  which  is  evident  from  common  sense,  it  was  so  held 
in  RoWa  Abridgementy  445^,  dhd  many  other  books. 

In  the  case  at  bar,  the  charter  was  for  a  voyage  firom  Boston 
to  the  east  coast  of  South  America,  and  back  to  Boston^  where  the 
vessel  was  to  be  discharged.  And  the  covenant  of  the  charterer 
is  to  pay  for  the  use  of  her  at  the  rate  of  $600  per  month,  in  thirty 
days  after  her  return  to  Boston.  She  arrived  at  Rio  Grandtj  a 
port  in  the  east  coast  of  South  America,  and  was  sent  from 
thence  by  the  agents  of  the  charterer  with  a  cargo  to  the  port  of 
New-York,  with  direction  to  the  master,  after  diiM  barging  the 
cargo  taken  on  freighter  that  port,  to  wait  the  orders  of  Lander, 
^ht  charterer,  as  to  the^ulterior  destination  of  th^  brig.      Thus 


i 


' 


THE  CITY  OF  NEW-YORK.  860 

the  return  of  the  vessel  direct  to  Boston,  which  the  terms  of  ihe    Dee,   Tenn, 

cbarter-party  are  supposed  to  require,  was  rendered  impracticable  . * 

by  the  act  of  the  charterer,  whose  agent  sent  her  to  the  port  of  l^tAn 
New- York.  He  therefore  could  not  make  it  an  objection  to  an  Claik. 
action  in  this  court  for  freight,  that  the  return  of  the  vessel  to 
Boston  was  a  condition  precedent,  which  had  not  been  performed. 
For  it  was  an  act  which  was  to  be  done  by  himself,  and  his  own 
breach  of  his  implied  covenant  to  return  with  the  vessel  direct  to 
Boston,  could  not  be  ket  up  or  insisted  upon  by  him  as  a  defence 
against  the  action  for  the  freight.  If,  then*  it  be  admitted,  that 
the  neglect  and  default  of  the  charterer  in  not  returning  with  the 
vessel  direct  to  Boston,  was  equivalent  to  performance,,  with* 
in  the  meaning  and  spirit  of  the  cases,  still  the  consequence 
could  only  be  that,  eo  tn^tontt,  liis  wilful  departure  and  devia- 
tion from  the  track  of  the  voyage  for  which  the  brig  was 
chartered  to  him,  was  consummated  by  conducting  her  to  the 
port  of  New-York  instead  of  Boston,  he  became  liable  to  an  ac- 
tion on  his  covenant  for  the  monthly  hire  of  the  vessel,  and  the 
remedy  of  the  owner  against  him  was  as  coipplete  as  it  would 
have  been  in  case  of  her  return  to  Boston. 

The  rule  applied  in  cases  of  the  capture  of  neutral  vessels, 
rests  on  the  same  principle :  for  although  the  voyage  is  not  com- 
pleted, and  consequently  the  whole  freight  not  earned,  yet  as  the 
captor  has  prevented  its  completion,  his  seizure  shall  operate  to 
the  same  effect  as  an  actual  delivery  of  the  goods  to  the  consignee, 
and  subject  him  to  the  payment  of  full  freight.     [The  Copenha 
gm,  1  Robm8on*8  ^drnkaUy^  JR.  p.  %89.]     If,  then,  the  charterer 
breaks  up  the  voyage,  or  substitutes  a  different  port  of  destination 
from  that  authorized  by  the  charter-party,  whereby  he  prevents 
the  completion  of  the  voyage,  for  which  freight,  or  a  gross  sum  as 
compensation  for  her  use,  was  to  be  paid,  will  not  his  change  of 
voyage  have  the  same  effect  as  the  actual  performance  of  the 
voyage  thus  prevented,  and  the  actual  return  of  the  vessel  to  the 
stipulated  port,  and' subject  him  to  the  payment  of  full  freight,  or 
the  entire  sum  contracted  to  be  paid,  for  the  use  of  the  brig  ?  And 
will  not  this  immediate  right  to  his  reserved  freight  or  compensa* 
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Bae.  Teno,   tioQ  for  the  vessel,  and  his  right  to  her  restoration,  fullj  satisfy  Us 
.  juat  daiiOB  under  the  charter-party  1 

Lante  g^(  tgj^  another  view  of  the  case.    Was  the  brig  bound  by  the 

Ckik.  charter-party  to  return  direct  to  Boston^  or  had  she  not  by  ftir 
construction  a  latitude  to  touch  at  intermediate  ports  in  the  iter 
of  the  voyage,  so  that  Boston  was  constantly  kept  in  view  as  the 
nltimate  port  of  destination  1  The  terms  of  the  contract  are,  that 
she  is  to  proceed  to  the  east  coast  of  South  America  and  back  to 
Boston,  and  on  her  return  to  that  place  to  be  delivered  up^  and 
the  charterer  is  to  pay  for  the  use  of  the  vessel  a  monthly  com- 
pensation for  each  month  she  should  be  employed  in  the  service^ 
and  not  a  gross  sum  for  one  entire  voyage.  There  is  no  express 
covenant  in  the  charter-party  binding  the  charterer  to  return  with 
her  direct  to  Boston.  And  the  provision  for  a  monthly  fireight  or 
compMMation  for  the  use  of  her  during  the  time  she  should  con- 
tinue in  the  service,  likens  it  more  to  a  general  contract  upon  time, 
allowing  a  latitude  and  range  of  employment,  than  a  contract  tot 
a  specific  voyage  to  a  designated  port,  and  then  directly  back  to 
the  port  of  departure.  And  the  subsequent  agreements  in  the 
contract  for  the  right  of  purchase  and  sale  of  the  vessel  at  given 
periods  on  stipulated  terms,  strongly  favours  that  construction. 
For  it  vested  in  the  charterer  a  species  of  equitable  ownership, 
and  was  calculated  to  impress  on  his  agent  the  conviction,  that 
he  had  a  discretionary  authority  for  her  emplojnment,  and  was  at 
liberty  so  to  order  her  return  voyage,  and  to  take  such  freight  for 
the  ports  in  the  immediate  route  for  Boston,  as  should  best  sub- 
serve his  interest. 

Malyne,  in  his  Lex  Mereaioria,  states  the  case  of  a  diip  charter- 
ed by  a  merchant,  who  engaged  the  master  and  crew,  equipped 
the  vessel  at  his  own  cost,  and  by  the  charter-party  engaged  to 
pay  the  owner  jC20  for  the  use  of  her  per  month,  until  she  should 
return  into  the  Thames.  The  merchant  loaded  the  ship  for  the 
straits,  and  to  sail  from  port  to  port  to  different  places ;  and  afler 
the  expiration  of  two  years  she  sailed  from  Barbary  for  London 
with  a  cargo^  and  was  lost  in  a  storm  near  Dover.  The  cargo 
was  saved,  but  the  merchant  refused  to  pay  the  freight,  because 
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the  ebin  bad  not  retarded  iato  the  Thames.    It  does  not  wpear   Dec  Tma, 

whether  there  was  any  legal  excuse  on  his  part  (Mr  not;  but  Ma^ 

lyne  pnmotmees  tha  merchant  wioflgi  beeaoae  the  freight  was  de-      ^^''^f^ 
flignated  by  the  month)  and  the  place  of  ultimate  return  was  only  ^   ^j"j[; 
specified  in  order  to  ascertain  the  time  when  the  freight  would  be 
payable.  So  in  this  ease,  the  freight  was  deiqgnated  by  the  month, 
and  Boston,  the  place  of  ultimate  destination,  is  specified  to  ascer- 
tain the  time  when  the  fireight  would  be  payalde. 

But  snppMe  the  true  construction  of  this  charter-party  to  re-* 
qtrire  that  the  brig  should  return  direct  to  Boston.  Did  her 
touching  at  New-Tork  to  deliver  the  goods  taken  on  fireight  for 
that  port  vacate  and  rescind  the  contract  1  Suppose  the  devia- 
tion to  amount  to  a  change  of  voyage,  and  conceding  that  it  was 
the  act  of  the  charterer,  could  it  absolve  him  from  his  covenant  to 
pay  the  stipulated  monthly  rate  of  compensation  1  or  would  not  the 
legal  eflect  and  operation  of  it,  on  the  principles  before  stated,  be 
to  dispense  with  the  return  of  the  vessel  to  Boston,  as  a  condition 
precedent  to  the  right  of  action  against  him  on  the  covenant  for 
the  charter  money,  and  entitle  the  owner  to  an  immediate  action  1 
But  was  the  voyage  on  which  the  brig  sailed  a  new  or  different 
voyage  from  that  described  in  the  charter-party  ?  Or  was  her 
proceeding  to  New-Tork  a  deviation  only  from  the  voyage  to  Bos- 
ton ?  The  case  states  that  she  cleared  for  New-Tork  and. Bos- 
ton :  part  of  the  goods  were  deliverable  at  New-Tork,  and  the  re- 
sidue at  New-Tork  or  Boston,  and  the  instructions  of  the  master 
were  to  proceed  to  New-Tork,  and  there  deliver  the  goods  ship- 
ped for  that  place,  and  then  wait  the  further  instructions  of  the 
charterer. 

Her  clearance  and  the  instructions  both  show  that  she  was 
bound  to  Boston,  after  touching  at  New-Tork  for  the  delivery 
of  a  part  or  the  whole  of  her  cargo,  according  to  the  instruc- 
tions of  the  charterer.  It  was  not  at  New-Tork,  but  at  Bos- 
ton, that  the  voyage  was  to  end,  and  to  which  Ae  was  to 
return.  The  owner,  by  taking  the  possession  and  control  of 
her  at  New-Tork,  and  divesting  the  charterer  of  all  further 
power  over  her,  prevented  her  return  to  Boston,  and  the  ful- 
filment of  the  engagement  to  deliver  her  to  him  at  that  place. 
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I>oe.Teniip    The  charter-party  did  not  require  the  brig  to  return  to  Boston 

1898.  •.■ 

.  With  a  cargo. 

The  only  expressions  in  it,  which  intimate  any  such  intention, 
are  in  the  description  of  the  voyage  back  to  Boston,  where  she  is 
to  be  discharged,  and  in  the  allowance  of  thirty  ^ys  after  her  re- 
turn to  that  port,  for  payment  of  the  freight.     But  these  provi- 
sions aptly  apply  to  the  case  of  her  return  with  a  cargo^  which 
she  had  a  right  to  do,  and  probably  expected  to  do*.    But  the 
Covenants,  on  the  part  of  the  charterer,  for  the  payment  of  the 
charter-money,  and  the  re-delivery  of  the  vessel  to  the  owner 
point  to  the  rehum  of  the  vessel  and  not  to  the  discharge  of  the 
cargo.    He  stipulated  to  pay  the  hire  of  the  vessel  in  thirty  days 
after  her  return  tp  Boston,  and  to  deliver  her  to  her  owner  on  her 
return.  She  was  on  her  way  back  to  Boston*  and  but  for  the  inter- 
vention of  the  owner,  would,  we  are  to  presume  have  returned  to 
that  place.    She  was  intercepted  at  the  intermediate  port,  where 
she  had  touched,  and  was  from  that  cause  unable  to  complete 
and  end  the  voyage.    The  orders  to  her  master  were  not  to  ter- 
minate the  voyage  at  New-York,  but  to  wait  there  for  the  in- 
structions of  her  charterer  for  the  voyage.    To  what  could  these 
instructions  refer  1  Clearly  to  the  discharge  of  the  residue  of  the 
cargo,  which  was  shipped  for  the  account  of  the  charterer  himself, 
and  was  to  be  delivered  at  New-Tork  or  Boston  as  he  should  di- 
rect.    He  might  have  directed  the  brig  to  proceed  with  that 
lading  to  Boston,  and,  even  if  his  intentions  were  to  direct  her  dis- 
charge at  New-Tork,  until  his  directions  were  given,  her  aban- 
donment of  the  voyage  was  not  complete.     It  continued  a  mere 
deviation  from  which  the  vessel  might  return  or  not,  and  as  to 
which  her  election  was  not  yet  made  and  could  not  be  known: 
Nor  did  it  follow,  that  she  would  end  the  voyage  at  New-Tork, 
even  if  she  discharged  her  whole  cargo  there.    She  might,  and 
most  probably  would,  if  unmolested,  have  returned  to  Boston, 
either  with  part  of  her  lading,  or  in  ballast,  and  in  either  case  she 
might  have  satisfied  the  terms  of  the.  charter-party.    The  owner 
had  no  interest  in  her  returning  to  Boston  with  a  cargo ;  for  he 
would  have  no  lien  upon  such  cargo  for  his  freight.     He  had 
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taken  the  personal  covenantor  the  charterer  for  his  security,  and  Dee.  Tenot 
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trusted  to  his  solvency.    The  only  ground  he  could  have  to  com-    '  

plain,  was  the  deferring  the  payment  by  postponing  the  time  of      Lender 
the  return,  from  which  the  credit  of  thirty  days  was  to  com*       ^aik^ 
mence.     But  as  an  equivalent  for  that,  the  monthly  payment  of 
the  hire  would  continue  to  run,  up  to  the  time  of  the  ar« 
rival. 

In  the  actual  state  of  things,  which  was  produced  partly  by  the 
act  of  the  charterer  in  deviating  from  the  direct  voyage  to  Boston, 
and  partly  by  the  owner,  in  dispossessing  the  charterer  of  the  ves- 
sel, and  taking  her  into  his  own  charge,  it  cannot  be  known  with 
certainty  whether  the  vessel  would  have  proceeded  on  to  Boston, 
or  the  voyage  have  terminated  at  New-York;  and  credence 
must  therefore  be  given  to  the  documentary  evidence  which 
shows  an  intention  to  proceed  to  Boston.  If  so,  the  vessel  did  sail 
on  her  voyage  to  Boston,  but  with  the  intention  first  to  stop  on  her 
way,  at  New-York,  and  which  intention  she  carried  into  e£fect. 
Was  this,  in  the  legal  acceptation  of  the  term,  a  change  of  vc^rage 
or  a  deviation  from  the  original  voyage  1  The  criterion  established 
by  our  courts  for  distinguishing  between  a  change  of  voyage,  and 
a  deviation,  is,  whether  the  termini  of  the  voyage  are  jHreserved  qr 
not.  If  the  voyage,  upon  which  a  ship  sails,  have  the  termini  of 
the  voyage  described  in  the  contract,  the  indentity  of  the  voyage 
is  preserved ;  and  if  she  touches  or  trades  at  intermediate  ports 
in  the  course  or  track  of  the  voyage,  she  deviates  only,  but  does 
not  desert  the  voyage.  In  all  the  cases  the  question  of  deviation 
or  change  of  voyage  turns  on  that  distinction. 

In  the  case  of  Henehaw  v.  The  Marine  Insurance  Company^ 
[2  Cometh  R.  274.]  the  principle  was  strikingly  ezempUfied.  That 
was  the  case  of  an  insurance  upon  the  vessel.  The  voyage  des- 
cribed in  the  contract  and  for  which  the  insurance  was  made,  was 
at  and  from  Ne  wry,  in  Ireland,  to  P^ew- York.  Previous  to  her 
sailing,  the  master,  in  conjunction  with  the  agent  of  the  assured, 
•  entered  into  a  written  contract  to  land  some  {Missengers  at  Hall- 
fax  in  Nova  Scotia  under  a  penalty  of  £500.  She  cleared  for 
New-York,  but  sailed  on  her  voyage  by  way  of  Halifax.  She 
there  landed  her  passengers  and  afterwards  arrived  safely  atNew- 

voL.  I.  47 


StO  CASES  IN  TH£  SUPERIOR  COURT  OF 

D«e.  Ton,   York,  the  port  of  her  ultimate  destination.    In  an  action  <m  the 

'        policy  for  a  loss,  which  happened  before  the  vessel  came  to  the 

^f^  dividing  point,  the  court  ruled,  that  the  intention  to  touch  at 
^^^  Halifax,  did  not  make  it  a  different  voyage.  The  argument  of  the 
defendant  was,  that  a  settled  plan  and  intention  to  alter  the  voy- 
age destroys  the  contract ;  and  that  a  voyage  from  Newry  to 
Halifax,  and  then  to  New-York,  could  never  be  the  same  as  a 
voyage  from  Newry  direct  to  New-York.  But  the  court  held 
that  the  termini  of  the  voyages  being  the  same,  neither  the  inten- 
tion to  touch  at  an  intermediate  port,  nor  the  actual  touching 
there,  made  them  distinct  voyages. 

The  same  rule  prevails  in  the  English  Courts.  Thus  where  the 
captain,  on  a  voyage  from  Honduras  to  London,  took  a  consign- 
ment of  goods  for  Amsterdam,  it  was  held  not  to  change  the 
voyage.  And  in  Kewley  v.  iZyan,  [2  H.  BL  343.]  where  the 
ship  was  bound  from  Grenada  to  Liverpool,  but  was  to  touch  at 
Cork,  the  identity  of  the  voyage  was  not  destroyed  by  the  devia- 
tion. And  in  the  Supreme  Court  of  the  United  States,  in  the 
ease  of  the  Marine  Insurance  Company  v.  Tuckery  3  Cranch^s  R. 
375.  where  the  voyage  as  described  in  the  policy,  was  at  and  from 
Kingston  in  Jamaca  to  Alexandiia  in  Virginia,  and  the  vessel 
took  freight  for  Baltimore  as  well  as  Alexandria,  intending  to 
touch  at  Baltimore  first,  and  was  captured  while  in  the  common 
track  to  both  places,  the  court  held,  that  as  the  final  port  of  des- 
tination or  terminus  ad  quern  was  not  changed,  the  vessel  had 
sailed  on  the  voyage  insured. 

These  cases  all  arose  on  policies  of  insurance,  where  the  under- 
writer has  no  covenant  of  the  assured  to  protect  him,  and  must 
rely  on  a  strict  observance  of  the  contract  for  his  safeguard 
against  abuse.  And,  if  so  much  latitude  is  allowed  to  the  assured 
in  the  construction  of  their  contract  with  the  insurers,  the  char- 
terer ought  not  to  be  held  to  a  stricter  rule  with  the  ship  owner, 
to  whom  be  is  bound  by  personal  covenant  for  his  fidelity  to  his 
engagements,  and  is  liable  to  damages  for  every  deviation  from 
them. 

In  3  Lev.  41.  we  find  the  report  of  tlie  case  of  Cole  v.  Mattett. 
It  was  an  action  of  covenant  on  a  charter-party,  by  which  the 
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master  of  the  ship  covenanted  to  sail  with  the  first  fair  wind  to    Dec.  Teno* 
Barcelona,  and  that  the  mariners  should  attend  with  a  boat  tore- 
lade  the  ship,  and  then  to  return  with  the  first  fair  wind  to  Lcm-      ^^^A^ 
don,  and  unlade  and  deliver  the  cargo;  and  (he  freighter  cove-       Ckric 
nanted  to  pay  freight  and  demurrage.     The  master  brought  his 
action  for  the  freight  and  demurrage.    The  defendant ,pleaded,  as 
to  the  freight,  that  the  ship  did  not  return  direct  to  London,  but 
went  to  Alicant  and  Tangier,  and  made  divers  deviations,  and  by 
those  delays  the  goods  were  spoiled  :  to  which  the  plaintiff  de- 
murred, and  judgment  for  the  plaintiff,  for  that  the  covenants  are 
mutual  and  reciprocal,  upon  which^  each  shall  have  his  action 
i^ainst  the  other,  but  shall  not  plead  the  breach  of  one  in  bar  of  the 
other ;  for  perhaps  the  damages  of  the  one  side  and  of  the  other 
are  not  equal.    In  that  case,  the  master  kept  the  government  and 
controul  of  the  ship,  and  covenanted  to  carry  the  goods  of  the 
merchant :  consequently  the  deviation  was  his  act.    And  it  was 
surely  as  much  a  change  of  voyage  as  this.    The  deviation  from 
the  track  of  the  voyage  from  Barcelona  to  London,  in  going  to 
Alicant  and  Tangier,  was  quite  as  material  as  that  to  New-York, 
from  the  track  of  the  voyage  from  South  America  to  Boston.  Tet 
the  deviation  was  held  not  to  dissolve  the  contract. 

In  this  case,  the  vessel  was  let  to  the  charterer,  who  took  the. 
exclusive  possession  and  controul  of  her,  appointed  the  master, 
and  by  his  agents  conducted  the  voyage,  and  received  on  board 
the  freight  for  New-York.  Then  surely  the  breach  by  him  of  his 
implied  covenant  to  return  with  the  vessel  direct  to  Boston,  and 
there  discharge,  admitting  it  in  its  broadest'  latitude  and  fullest 
force^  by  taking  freight  for  New-York,  and  proceeding  to  that  port 
to  deliver  it,  could  not  operate  to  vacate  or  dissolve  the  charter,  or 
absolve  him  from  his  covenant  to  pay  the  freight,  nor  give  the 
owner  of  the  vessel  a  right  to  re-enter,  dispossess  the  master  of  the 
vessel,  and  hold  the  goods  of  the  general  shippers  for  the  pay- 
ment of  the  freight  secured  by  the  bills  of  lading  to  him  as  owner. 

It  must  often  happen,  that  a  freighter  who  charters  a  ship  for  a 
distant  voyage,  will  meet  with  unforeseen  occurrences,  which  pre- 
vent the  strict  and  literal  observance  of  all  the  conditions  of  the 
ebarter-party,  and  impose  on  him  the  necessity  or  expediency  of 
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I5ec.  TeiBi,  deviation  from  the  voyage  prescribed  by  tbe  contract^  as  the  only 

'- —  means  of  avoiding  a  ruinous  sacrifice.     His  deviation,  if  not  fully 

y.  and  entirely  justified  by  the  exigency  of  (he  case,  will  expose  him 

^l^-       to  damages  for  the  breach  of  his  covenant.     But  if  he  preserves 
*the  substantial  features  of  the  contract,  and  adheres,  as  far  as  rea- 
sonably practicable,  to  the  general  course  and  ultimate  termination 
of  the  voyage  prescribed  to  him,  he  cannot  be  said  to  forsake  or 
abandon  the  charter-party. 

In  the  case  before  us,  the  brig  sailed  from  South  America  for 
Boston,  by  the  usual  and  accustomed  route,  and  the  port  of  New* 
York,  at  which  she  was  to  touch,  was  in  the  course,  and  as  it 
were,  the  very  iter  of  her  voyage.     Can  she  then  be  said  to  have 
forsaken  or  wholly  disregarded  the  charter-party  1    An  advanta- 
geous and  tempting  freight  offered  for  a  port  in  the  direct  course 
of  the  voyc^e,  and  the  immediate  vicinity  of  the  port  of  destina- 
tion mentipned  in  the  charter-party.     The  charterer,  who  by  his 
controul  o^  her,  was  the  absolute  owner  of  the  ship  for  the  voyage, 
and  as  the  reward  for  the  use  of  her  was  to  pay  a  gross  sum  for 
each  month  she  was  employed  in  his  service,  agreed  to  take  the 
freight  lor  the  intermediate  voyage,  but  kept  his  eye  steadily  upon 
the  port  of  destination  to  which  he  was  botmd  by  the  charter  to 
proceed.     His  voyage  was  for  Boston,  by  way  of  New- York,  and 
the  latter  port  being  in  the  course  of  the  voyage  to  tbe  former, 
that  voyage  was  not  abandoned  or  superseded,  but  was  preserved^ 
and  intended  to  be  performed ;  and  if  the  deviation  from  it,  by- 
touching  at  New-York,  was  not  warranted  by  the  contract,  it  was 
a  breach  of  the  implied  covenant  to  proceed  dhrect  to  the  contract 
port  of  destination,  and  the  charterer  would  be  liable  to  the  owner 
for  all  the  loss  and  damage  which  tliat  deviation  might  occasion. 
But  that  breach  of  covenant  could  not  dissolve  the  contract  or  va- 
cate the  charter-party.     It  would  be  a  most  alarming  principle  to 
establish,  that  every  breach  of  the  covenants  of  a  charter-party  by 
tbe  charterer,  should  annul  the  contract,  and  give  the  owners  & 
right  to  resume  the  ownership  of  the  vessel,  and  dispoeseas  tbe 
charterer. 

Suppose  the  brig,  in  the  case  of  the  voyage  from  Newry  to 
New-York,  in  the  case  cited  from  Gaines,  or  the  ship  in  the  ^oy  i^ge 
from  the  West  Indies  to  Alexandria,  in  the  case  cited  from  Crcuc^ch, 
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had  been  under  charter  for  those  voyages,  and  the  master  appoint*   Dec.  Term, 
ed  by  the  charterers:  could  the  owners  have  taken  poisesBion  of 


the  vessels  at  Halifax,  or  Nrfolk,  turned  out  the  charterer,  and  Leader 
his  captain,  and  broken  up  the  residue  of  the  voyage  1  What  Ckik. 
was  to  become  of  the  goods  shipped  in  the  one  case  for  New-Yodi, 
or  in  the  other  for  Alexandria?  The  charterer  was  absolute 
owner  for  the  voyage  described  in  the  charter-party,  and  had  a 
right  to  contract  with  general  freighters  by  bill  oi  lading,  to  con- 
vey their  goods  in  bis  vessel  from  the  port  of  departure  to  the  port 
of  destination  for  freight.  His  charter-party  was  his  title,  and  the 
shif^rs  were  bound  to  look  no  further  for  his  right  to  contract 
with  them.  Could  the  contract  be  defeated  by  his  subsequent 
deviation  from  the  track  of  the  voyage,  to  deliver  goods  subse- 
quently taken  on  freight  for  others  1  Such  deviation  might  give 
them  claims  to  damages  for  any  loss  of  insurance  or  other  injury 
they  might  sustain  by  it,  and  it  might  also  give  a  cause  of  action 
to  the  owners  of  the  vessel ;  but  it  surely  could  not  dissolve  the 
charter-party* 

But  again.  Could  the  owner,  by  possessing  himself  of  the 
vessel  against  the  will  of  the  charterer,  as  for  a  breach  of  his  own 
contract  of  hire,  substitute  himself  for  the  chaiterer  in  his  con- 
tract with  the  shippers,  and  enforce  performance  of  them  1  The 
claim  of  the  owner  was  to  the  gross  monthly  sum  agreed  to  be 
psdd  for  the  hire  of  the  vessel,  and  for  that  his  remedy  was  against 
the  charterer  personally,  and  the  charterer  could  not  defeat  that 
remedy  by  his  own  act  in  deserting  the  voyage  prescribed  by  the 
contract,  and  substituting  another  in  its  place.  What  title,  then, 
could  the  owner  make  to  the  freight  payable  by  the  shippers  1 
The  contract  of  the  shippers  was  with  the  charterer  as  owner  pro 
hoc  wee,  and  they  have  tio  privity  with  the  general  owner.  If  he 
assumes  the  possession  of  the  ship,  as  forfeited  by  the  deviation  of 
the  charterer,  he  must  surely  take  it  subject  to  the  contracts  of  the 
charterer.  His  claim  for  his  payment  must  stDl  be  agunet  the 
party  with  whom  he  contracted,  and  the  obligation  of  the  ship- 
pers to  the  party  who  contracted  with  them. 

Suppose  the  freight  had  been  paid  in  advance,  would  they  be 
compelled  to  pay  it  over  again  ?     Or  if  they  had  legal  matter  of 
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Dee.  Tem,    seUoff  against  the  charterer,  could  their  just  rights  be  defeated  f 
-  It  cannot  be  contended  that  the  shippers,  who  are  strangers  to  the 

charter-party,  and  never  contracted  with  the  owner,  can  be  bound 
or  their  goods  liable  for  the  whole  mpnthly  hire  of  the  ship.  And 
yet  that  is  the  amount  which,  by  his  contract,  he  was  entitled  to 
demand. 

But  the  ship-owner's  right  to  freight  of  the  shippers*  goods,  is 
placed  on  the  ground  of  lien.  How  was  that  lien  acquired  1  He 
had  no  possession  of  the  brig  at  the  time  the  goods  were  shipped, 
nor  until  after  her  arrival  at  the  port  where  the  goods  were  deli- 
verable. The  freight,  which  then  became  payable,  was  due  to 
the  charterer.  How  could  the  right  to  that  freight  be  transferred 
without  bis  consent  to  another  t  The  ship-owner  regained  the 
possession  of  the  vessel  by  his  entry ;  but  it  does  not  follow,  that 
the  immediate  ownership  and  right  of  possesion  reverted  to  him, 
or  became  revested  in  him  by  his  re-entry,  or  that  the  right  to  the 
freight  payable  by  the  general  shipper  to  the  charterer,  or  the  lien 
for  it  upon  the  goods,  was  tranferred  or  accrued  by  his  entry  and 
possesion  to  him. 

It  has  been  my  endeavour  to  show,  that  the  personal  covenant 
of  the  charterer  contains  the  remedy  of  the  ship-owner  for  the 
monthly  sum  or  compensation  stipulated  by  the  charter-party  fior 
the  use  of  the  vessel,  and  that  the  further  remedy  he  may  have 
acquired  for  it,  is  an  immediate  right  of  action  for  the  demand. 
And  the  views  I  have  taken  of  the  case,  have  resulted  in  the  opin- 
ion, that  the  ship-owner,  whatever  his  other  rights  in  the  premises 
may  be,  did  not  by  his  entty  upon  the  charterer,  and  repossessing 
himself  of  the  vessel,  acquire  or  become  entitled  to  a  lien  on  the 
goods  for  freight,  and  that  the  plaintiflf  must  have  judgment. 

Oaklbt  J.  The  first  ground  on  which  the  plaintiff's  right  of 
recovering  is  reedsted,  is,  that  Woods,  as  the  general  owner  of  the 
vessel,  had  a  lien  for  the  freight  on  the  goods  found  on  board, 
when  he  took  possession,  notwithstanding  the  proviaons  of  the 
cliarter'farty. 

It  is  well  settled,  that  the  owner  of  a  ship  has,  by  the  general 
rules  of  law,  a  lien  on  the  cargo  for  his  freight,  although  the  vessel 
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may  be  hired  to  another,  provided  he  continues  in  the  actual,  or  Dec  T«nd, 
constructive  poflsession  and  control  of  it.  His  right  of  lien  depends  . 
upon  his  possession*  If  that  is  parted  with»  the  lien  is  lost*  In 
Garkimv.  CoUsf  [4  Cotsai,  R.  470.]  the  Supreme  Court  lay  down 
the  rule  to  be,  that  when  the  general  owner  of  a  vessel  parts  with 
his  ownership  and  possession,  to  a  charterer,  the  latter  is  con- 
adered  owner  for  the  voyage,  and  the  former  has  no  lien  for  the 
freight.  The  court  in  that  case,  reviewed  the  principal  cases  on 
the  subject,  and  they  fully  support  the  doctrine  laid  down.  In 
Chandler  t.  Taiboty  [18  Jokn.  IL  157.]  Chief  Justice  Spencre 
says,  <'  the  right  to  retain  the  cargo  for  the  freight,  has  grown  out 

of  the  usage  of  trade,  and  it  does  not  exist  where  the  parties 

have  regulated  the  time  and  manner  of  paying  freight,  by 
*<  stipulations  in  a  charter-party ;  and  especially  if  the  caigo  is 
<(  deliverable  before  the  arrival  of  the  period  of  payment." 

These  principles,  which  are  well  settled,  furnish  the  rule  of  de- 
termining the  validity  of  the  first  ground  of  defence  set  up  in  this 
case.  It  cannot  be  doubted,  that  by  the  terms  of  the  charter- 
party  in  question,  the  entire  ownership  and  possession  of  the  ves- 
sel for  the  voyage,  were  transferred  to  the  plaintiff.  He  was  Co 
appoint  the  captain,  who  of  course  became  hU  agent ;  and  an  ex- 
press stipulation  is  inserted,  that  he  should  deUver  the  vessel  to  the 
owner  on  the  termination  of  the  voyage.  These  provisions  in  the 
charter-party  are  altogether  inconsistent  with  the  idea,  that  the 
owner  retained  any  possession  of  the  vessel,  or  had  any  control 
over  her,  during  the  continuance  of  the  voyage.  It  is  also  pro- 
vided, that  the  freight  reserved  in  the  charter-party,  shall  not  be 
payable  until  thirty  days  after  the  termination  of  the  voyage. 
There  being  no  stipulation  that  the  cargo  should  remain  on  board 
during  that  time,  it  follows,  in  the  language  of  Chief  Justice 
Spencer,  that  the  cargo  **  was  deliverable  before  the  arrival  of  the 
*^  period  of  payment,''  of  the  freight. 

The  present  case,  as  far  as  the  first  ground  of  objection  to  the 
plaintiff's  recovery  is  concerned,  falls  entirely  within  the  princi- 
ples of  Clarksan  v.  Coksy  and  Chandler  v.  Talbot. 

The  second  ground  upon  which  the  plaintiff's  right  of  recovery 
is  resisted,  is,  that  the  vessel  having  touched  at  New-York,  without 
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Dec  Tdnn,   necesaiiyy  oa  her  return  voyage,  and  having  thus  departed  from 


18M. 


her  direct  mute,  the  charter-party  was  thereby  violated  by  the 
plaintiff;  and  that  Woods,  the  general  owner  ol  the  brig,  hadarigfat 
to  consider  it  as  abandoned,  and  to  resume  the  possession  of  the 
vessel ;  and  that  having  thus  regained  the  possession,  his  right  of 
lien  for  freight  attached  upon  the  goods  found  on  board. 

When  the  goods  shipped  at  Rio  Orande,  and  consigned  to 
Whitlock,  at  New-York,  were  put  on  board,  it  is  clear  that  the 
contract  for  the  pajrment  of  the  freight  was  made  by  the  shipper 
with  the  plaintiff  The  plaintiff  being  owner  of  the  vessel /wv 
hae  fiee,  had  a  right  to  take  the  goods  on  freight ;  and  the  shipper 
having  contracted  to  pay  the  freight  to  him,  was  bound  to  do  so^ 
on  the  delivery  of  the  goods  to  the  consignee,  at  New-Toric ;  un- 
less he  was  discharged  from  that  obligation  by  the  alleged  viola- 
tion of  the  charter-party  by  the  plaintiff.  I  am  at  a  loss  to  con- 
ceiTC  how  any  such  violation,  if  it  took  place,  could  authorize  the 
shipper  or  his  conrignee  to  refuse  to  pay  the  freight,  when  it  had 
been  earned  according  to  the  terms  of  his  agreement  with  the 
owner  of  the  vessel. 

It  seems  clear,  that  on  the  arrival  of  the  vessel  at  New-Torir,  the 
obligation  to  pay  the  freight  to  the  plaintiff  became  complete  on 
the  part  of  the  shipper,  or  his  consignee :  and  if  so^  it  is  equally 
certain  that  he  could  be  under  no  obligation  to  pay  it  to  the 
general  owner  of  the  vessel.    The  freight  might  have  been  paid 
in  advance  to  the  plaintiff;  or  the  payment  might  have  been  post- 
poned by  agreement  to  a  day  subsequent  to  the  delivery  of  the 
goods ;  in  either  of  which  cases,  it  could  not  be  pretended  that  the 
general  owner  of  the  vessel  could  have  retained  the  goods,  though 
the  charter-party  may  have  been  abandoned,  or  annulled  with  the 
consent  of  the  plaintiff.    The  terms  of  the  agreement  between  the 
plaintiff  and  the  shipper  of  the  goods,  could  not  have  been  aflected 
by  the  interference  of  any  claims,  on  the  part  of  the  general 
owner.     And  the  true  ground,  as  it  appears  to  me,  on  which  the 
decision  of  the  case  ought  to  rest  is,  that  as  between  the  shipper^ 
or  his  consignee  and  the  plaintiff,  the  right  of  the  latter  to  clcam 
the  freight,  could  not  be  questi<med  by  the  former ;  and  tliat  the 
consignee  could  not  have  paid  it  to  Woods,  the  general  opener,  ex* 
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cept  in  bis  own  wrong.    The  payment  to  the  defendant,  who  was   0^  ^mot 
the  agent  of  the  plaintiff  in  taking  the  goods  on  board,  and  in        ^^^ 
earning  the  freight,  by  the  completion  of  the  voyage,  was  equiva*'       Luder 
lent  to  a  payment  to  the  plaintiff;  and  the  money  must  be  con*       cuuk* 
sidered  as  paid  for  the  plaintiff's  use,  because  it  was  paid  in  dis- 
charge of  the  contract  made  with  him,  by  the  shipper  of  the 
goods. 

The  case  would  stand  thus,  in  my  judgment,  though  it  were 
conceded  that  Woods  had  strictly  a  legal  right  to  take  possession 
of  the  vessel,  on  her  arrival  at  New-York.  But  had  be  such  right  1 
The  position  is,  that  by  a  departure  from  the  direct  route  of  the 
voyage  from  Rio  Grande  to  Boston,  and  touching  at  New- York, 
although  with  the  intent  to  terminate  the  voyage  at  the  latter 
place,  the  general  owner  of  the  vessel  was  authorized  to  dissolve 
the  charter-party,  to  resume  the  possession  of  the  vessel,  and  to 
demand  payment  of  the  freight  of  any  goods  he  might  find  on 
board ;  not  in  pursuance  of  the  terms  of  the  charter-party,  but  as 
upon  a  quantum  meruit*  These  are  consequences  which  can 
scarcely  flow  from  so  unimportant  a  deviation  from  the  direct  line 
of  the  voyage. 

The  charter-party  clearly  continued  binding  on  the  plainti^ 
though  the  vessel  touched  at  New-York,  and  would  continue  to 
q>erate  until  her  arrival  at  Boston,  unless  the  interference  of  the 
general  owner,  and  the  consequent  breaking  up  of  the  voyage^ 
discharged  him  from  iu  The  owner,  then,  lost  no  security  for  his 
freight,  in  consequence  of  the  touching  of  the  vessel  at  New* 
York.  He  relied  originally  on  the  personal  responsibiBty  of  the 
[daintifl^  and  assumed  the  hazard  of  his  becoming  insolvent  He 
has  no  ground  of  complaint,  unless  it  be  that  the  voyage  might 
have  been  somewhat  lengthened,  and  the  period  at  which  the  pay* 
ment  of  freight,  according  to  the  terms  of  the  charter-party,  was 
to  become  due,  might  have  been  postponed  for  a  few  days.  This 
consideration  is  of  little  importance,  when  it  is  recollected,  that 
the  freight  is  charged  at  a  certain  sum  per  month,  daring  the 
continuance  of  the  voyage :  and  that  the  voyage  itself  was  there* 
ibre  understood  by  the  parties  to  be  one  of  indefinite  length*  And 

indeed,  the  provision  in  the  charter-party,  that  the  voyaf^e  is  to 
VOL-  I.  48 


S78  CASES  IN  THE  SUPERIOR  COURT  OF 

Dee.  Temi,    terminate  at  Boston,  may  justly  be  considered  as  inserted,  rather 
for  the  purpose  of  fixing  a  period,  from  which  the  time  limited  for 


l'^^^  the  payment  of  the  freight  may  begin  to  run,  than  to  confine  the 
Claik.  homeward  voyage  to  the  most  direct  route  from  Rio  Grande  to 
that  place.  If  the  deviation  from  the  direct  route  of  the  home- 
ward voyage  can  be  considered  at  all  as  a  violation  by  the  plain- 
tiff" of  the  terms  of  the  charter-party,  the  owner  of  the  vessel  may, 
probably,  have  his  action  for  the  damages,  if  any,  which  he  may 
have  sustained  in  consequence  of  it.  But  I  know  of  no  principle 
upon  which  the  owner,  under  such  circumstances,  is  justified  in 
treating  the  charter-party  as  a  nullity. 

The  preceding  view  of  this  case  agrees  with  that  taken  by  the 
S.  C.  of  Massachusetts,  in  the  case  of  Pickman  v,  Woodsy  in  which 
the  same  questions  were  involved,  arising  under  the  same  charter- 
party.     We  have  been  furnished  with  a  manuscript  copy  of  the 
opinion  delivered  by  C.  J.  Parker,  in  giving  the  judgment  of  the 
court  in  that  case.     It  was  an  action  of  replevin  for  certain  pro- 
perty, the  proceeds  of  the  cargo,  shipped  by  Lander  under  the 
charter-party  in  question.     The  cargo  was  assigned  by  Lander  to 
Picknum ;  and  on  the  arrival  of  the  vessel  at  New-York,  Piekman 
claimed  the  property  under  his  assignment,  which  Woods  refused 
to  deliver,  unless  the  freight  was  paid.     The  same  questions  ex* 
isted  as  in  the  present  case.     1st.  Whether  Woods  had  a  lien  on 
the  goods  for  the  hire  of  the  vessel,  by  virtue  of  the  charter-party. 
2d.  If  not,  whether,  in  consequence  of  the  vessePs  going  to  New- 
York,  the  charter-party  ceased  to  be  binding  on  Woods,  so  that 
he  might  resume  the  possession  of  the  vessel,  and  acquire  a  right 
to  freight  on  such  goods  as  he  found  on  board.     Both  these  ques- 
tions are  examined  at  length  by  the  Chief  Justice ;  and  he  comes 
to  the  conclusion,  that  Woods,  by  the  fair  construction  of  the 
charter-party,  had  transferred  the  entire  possession  and  control  <^ 
the  vessel  to  Lander,  and  could  not  claim  a  lien  for  the  freight  upon 
any  goods  taken  on  board  by  him  ;  and  that  the  vessel's  touch^ 
ing  at  New-York,  under  the  circumstances,  did  not  authorize 
Woods  to  consider  the  charter-party  as  dissolved ;  and  judgment 
was  given  for  Pickman. 
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This  is  an  adjudication  of  a  court  of  high  authority  on  the  very    Dee.  Tern, 
points  involved  in  the  present  case,  and  is  entitled  to  great  respect. 
I  am  entirely  satisfied  with  the  correctness  of  the  decision,  and    Brittmgham 
with  the  reasoning  on  which  it  is  founded.  StevetuL 

The  defendant,  then,  in  the  present  case,  having  received  the 
freight  inqaestioD  from  the  consignee  of  the  goods,  is  to  be  held  to 
have  received  it  for  the  use  of  the  plaintiff;  and  having  paid  it 
over  with  full  knowledge  of  the  plaintiff's  rights,  he  is  Jiable  to 
the  present  action.  The  plaintiff  must  have  judgment  )br  the 
amount  of  the  freight,  with  interest,  according  to  the  stipulations 
of  the  case. 

Judgment  for  the  plaintiff, 

JR.  M.  Blalchford,  AtPyfor  the  plff.    H.  &  E.  Wilkes,  ^Wysfor  the  deft.] 


AsahelP.  Brittingham  versus  William  Stevens. 

K  party  giving  a  bill  of  particularB  under  a  Judge's  order,  is  not  held  thereby  to 
fiirnish  evidence  against  himself;  but  is  merely  confined  at  the  trial  to  the  range 
of  proof  which  he  himself  has  choeen.  And  where  referees  allowed  the  plaintiff 
to  resort  to  the  particulars  of  the  defenant's  set-ofl^  to  establish  a  fact,  the  evi- 
dence was  held  to  have  been  improperly  admitted. 

Where  referees  certify  to  the  court,  that  they  have  overiooked  a  circumstance  con- 
nected with  the  accounts  submitted,  and  request  that  the  same  may  be  sent  back 
to  them  for  re-ezamination,  the  court  will  set  aside  the  award  and  send  back  the 
accounts  to  the  same  referees. 

Mr.  /.  Stevens  in  behalf  of  the  defendant  in  this  cause,  moved 
to  set  aside  a  report  of  referees,  to  whom  the  accounts  of  ttie  par- 
ties h€id  been  submitted  under  a  rule  of  court. 

He  read  an  affidavit  setting  forth,  that  in  the  progress  of  the  in- 
vestigation of  the  accounts  before  the  referees,  the  counsel  for  the 
plaintiff  read  in  evidence  abiU  ofthepartieuiars  of  the  defendants 
ssUoffy  which  had  been  served  upon  the  plaintiff's  attorney,  pursu- 
ant to  a  nile  obtained  in  the  ordinary  way,  under  a  Judge's  order, 
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Pec  Tenoy    for  the  purpose  of  proving  the  payment  of  a  sum  of  money  at  a 

' particular  time.    The  counsel  for  the  defendant  objected  to  the 

reading  of  the  bill  of  particulars  for  the  object  stated ;  but  it  was 
admitted  and  received  by  the  referees  as  evidence. 

A  certificate  signed  by  the  referees  was  also  read  by  Mr.  Stevens, 
stating  a  request  on  their  part  that  the  accounts,  might  be  again 
sent  back  to  them  for  examination,  upon  the  ground  that  **  a  cir- 
**  cumstance  connected  with  the  accounts  had  been  overlooked 
**  by  them  in  making  their  report." 

The  counsel  for  the  defendant  contended, 

I.  That  the  referees  ought  not  to  have  admitted  the  bill  of 
particulars,  as  evidence  against  the  defendant. 

II.  That  the  mistake  of  the  referees  as  proved  by  their  certifi- 
cate is  sufficient  to  send  the  accounts  to  new  referees  on  the  merits. 
lHe^2E8p.Jf.P.a602.  2J.R.62.] 

Mr.  T.  C  Pinckney  for  the  plaintifi*  contended, 

I.  That  a  party  is  bound  to  confine  himself  to  his  bill  of  particu- 
lars.    [14.  /.  JB.  329.  15.  /.  R.  222.  2  Bos.  ^  Pii/.  243.J 

The  case  cited  from  Espinasse,  was  an  action  for  the  sale  of 
some  lottery  tickets,  and  the  particubtre  of  the  defendant's  set-off 
were  produced  as  proof  of  the  sale.  But  here  the  bill  of  particu- 
lars was  offered  for  the  sole  purpose  of  establishing  the  time  at 
which  a  certain  payment  was  made.  It  was  not  used  lo  prove 
the  account,  or  support  the  declaration,  or  to  show  admissions  in 
favour  of  the  plaintiff.  For  the  purpose  of  identifying  the  time  of 
a  payment  the  particulars  of  set-off  were  admissible  in  evidence. 
[1  PhO.  Ev.  15S-4.,  and  the  eases  there  cited.] 

II  The  certificate  of  the  referees  ought  not  to  be  received  by 
the  court:  1.  because  it  is  not  under  oath  :  2.  because  «*the  cir- 
<<  cumstance  connected  with  the  accounts^  which  is  said  to  lia.ve 
been  overlooked,  is  not  stated  in  the  certificate.    And  thirdly,  be- 
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cause  parties  are  never  permitted  to  introduce  the  certificates  or  Dec  Tcnn, 

affidavits  of  arbitrators,  referees,  or  jurors  to  show  a  mistake. 

[6  Cowai'f  JR.  53.  t  John.  R.  92.  2  Jlrek,  P.  225.,  <£-  292.]  Brittinghaa 


Stevens. 


Per  Curiam.  The  report  of  the  referees  in  this  case  must  be  set 
aside,  and  the  accounts  referred  back  to  them  for  re-consideration. 
The  bill  of  the  particulars  of  the  defendant's  set-off,  was  not  pro- 
per testimony  to  prove  any  fact ;  and  is  not  to  be  viewed  in  the 
light  of  an  admission.  Its  sole  object  ^is  to  point  out  and  specify 
the  part3r's  claims,  and  to  restrict  him  at  the  trial  to  the  range  of 
proof  which  he  has  himself  chosen,  so  that  the  opposite  party 
may  be  apprized  of  the  charges  which  may  be  proved.  A  party 
giving  a  bill  of  particulars  under  a  Judge's  order,  is  never  held 
thereby  to  furnish  evidence  against  himself;  and  it  is  in  practice 
considered  as  a  part  of  the  pleadings. 

The  second  ground  assumed  by  the  counsel  of  the  defendant 
against  the  report  is  also  well  taken.  It  appears  from  a  certificate 
furnished  by  the  referees  that  a  circumstance  connected  with  the 
accounts  was  overlooked  by  them  on  their  examination.  What 
that  circumstance  was,  we  are  not  informed ;  but  the  court  have 
a  right  to  deem  it  an  important  one,  since  the  referees  themselves 
request  that  the  accounts  may  be  sent  back  to  them  for  re-consi- 
deration. The  affidavits  of  jurors  cannot  be  received  to  show  a 
mistake  upon  the  grounds  of  public  policy ;  because  they  may  be 
tampered  with.  But  the  rule  does  not  extend  to  referees.  True 
it  is,  this  certificate  is  not  under  oath  ;  but  that  will  not  vary  the 
case.  If  the  court  be  satisfied  that  a  mistake  has  been  made  by 
the  referees,  and  that  substantial  justice  requires  it  to  be  rectified, 
they  have  the  power  to  set  aside  an  award  and  direct  a  re-examina- 
tion of  the  accounts.  In  this  case,  the  referees  themselves  have 
declared  that  the  matters  laid  before  them  ought  to  be  re-consi- 
deied ;  and  we  therefore  direct  the  report  to  be  set  aside,  and 
that  the  accounts  be  again  submitted  to  the  same  referees  for  re- 
examination. 

IT.  C.  Pindmey,  AWyfor  the  jiff.    T.  Stevens,  MVyfir  the  depU] 
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Dae.  Teim, 
1818. 

Donn.  oz  ddin 

▼. 

MoneU  and 
othen. 


John  Denn,  ex  dem,  Lucrbtia  Hughs 

« 

versus 
William  M.  Morrell  Ain>  others. 

Upon  an  application  for  a  new  trial,  on  the  ground  of  newly  difloovered  evidence, 
when  eoch  evidence  reata  in  the  knowledge  of  a  witneaa,  the  Coort^will  require 
the  party  moving  to  prodoce  an  affidavit  of  the  witness,  setting  forth  the  facts 
upon  which  he  relies,  or  to  show  that  it  could  not  be  obtained. 

This  was  an  application  for  a  new  trial,  upon  the  ground  of 
newly  discovered  evidence.  The  original  action  brought  by  the 
the  plaintiffs,  was  an  action  of  ejectment,  to  recover  one  third 
part  of  a  house  and  lot  of  land,  situated  in  the  city  of  New-York. 
Upon  the  trial,  the  plaintiffi  had  a  verdict,  subject  to  the  opinion 
of  the  court,  up<»i  a  case  to  be  made,  and  upon  the  argument  of 
the  case,  the  court  gave  judgment  in  favour  of  the  plaintiffs.  The 
defendants  now  moved  for  a  new  trial  upon  the  ground  of  newly 
discovered  evidence.  The  affidavit  upon  which  the  motion  was 
founded,  was  made  by  John  M.  Cannon,  one  of  the  defendants, 
and  it  set  forth  the  particular  JaetSf  which  the  defendants  expected 
to  prove,  if  a  new  trial  were  granted.  It  stated  also,  that  a  fort- 
night after  the  trial  of  the  cause,  the  deponent  ^*  discovered  new 
**  and  material  evidence  in  favour  of  the  defendants ;''  and  fur- 
ther, that  upon  a  new  trial,  the  deponent  would  be  able  to  prove 
the  facts  upon  which  relied  by  Frederick  Dibblee,  Esq.,  of  the 
city  of  New-York,  counsellor  at  law.  It  was  also  stated  by  the 
deponent,  that  the  witness  would  testify,  that  the  lessor  of  the 
plaintiff  had*  at  a  certain  period  long  since  elapsed,  executed  a 
deed  in  his  presence,  either  a  quit  claim  or  a  release,  (the  witness 
could  not  remember  which,)  whereby  all  the  interest  of  the  lessor 
in  the  premises  was  conveyed  to  one  Maria  H.  Williamson. 
That  said  deed  was  delivered  in  the  {vesence  of  Dibblee,  but  had 
never  been  in  the  possession  of  the  deponent,  and  as  he  was  in- 
formed, and  verily  believed,  it  had  never  been  in  the  possession  of 
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the  other  defendants,  but  had  been  loet  or  mislaid  in  the  life-timd    Dee.  Tena, 

of  the  said  Maria.  '"^ 

PwML  €■  dcni 

It  was  objected  to  this  application^  ▼• 


I.  That  the  affidavit  did  not  contain  any  allegation  of  the  de« 
ponent's  ignorance  of  the  fact,  that  Dibblee  could  testify  to  the 
matters  detailed  until  after  the  trial. 

II.  That  there  was  no  affidavit  of  Dibblee. 

III.  That  there  was  no  affidavit  of  the  other  defendants  as  to 
the  loss  of  the  deed.  And  [3  Cotnes'  R.  186.  and  8  J.  R.  489.] 
were  cited. 

Upon  this  state  of  facts,  the  Court  hddf  that  the  party  moving- 
for  a  new  trial  upon  the  ground  of  newly  discovered  evidence^ 
was  bound  to  produce  the  c^fidamt  of  the  wUnesSf  from  whom  such 
evidence  was  to  come,  setting  forth  the  facts,  or  shew  that  stich 
affidavit  could  not  be  obtained.  In  the  present  case,  (they  said,) 
there  was  no  ground  to  suppose  that  Dibblee  would  give  the  testi- 
mony detailed  in  the  affidavit,  except  from  the  belief  of  the  depo- 
nent, and  the  application  was  therefore  refused. 

(W.  W.  McLellan,  AtVyfir  the  ji{ff.    John  M.  Ctimoii,  JitVffif  the  d^] 


others. 
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Dec.  Term, 
1888. 

Norton 

V. 

Vultee. 


James  C.  Norton  and  John  L.  Norton 

versus 
Gertrude  Vultee. 


An  action  of  dAt^  for  the  recorery  of  rent  founded  on  a  lease,  will  lie  in  faTonr  of 
the  lessor,  notwithstanding  the  lease  may  have  9gifW€d. 

The  MngM9  of  a  lease,  who  enters  upon  and  occupies  the  demised  premises^  is 
liable  for  the  rent  in  like  manner  with  the  assignor.  In  declaring  against  him, 
he  may  be  described  as  assignee  in  general  terms ;  and  the  msmisr  in  which  the 
assignment  was  made,  need  not  be  set  forth.  But  the  sssignee  cannot  be  made 
Miswerable,  by  the  action  of  de^  fbr  the  rent  of  any  part  of  the  premises  de* 
mised,  except  that  whidi  has  been  possessed  and  enjoyed  by  himself;  and  the 
rent  in  such  cases  may  be  qiporiiofied,  the  action  being  founded  on  the  prtotty  ^ 
estate  merely,  and  not  on  the  privity  of  contract 

The  plaintiffii  demised  certain  premises  for  a  term  of  years  to  one  F.  L.  Ynltee. 
The  lessee,  a  short  time  before  the  expiration  of  the  temiy  died^  and  the  defend** 
ant,  (his  widow,)  took  out  letters  of  administration  upon  his  estate,  and  con- 
tinued in  possession  of  apmt  of  the  premises,  until  the  lease  expired.  An  action 
of  debt  being  brought  against  her  for  all  the  rent  which  was  in  arrear  at  the  time 
of  the  expiration  of  the  lease,  it  was  held,  that  she  was  only  liable  in  thb  ac- 
'^on  ibr  the  rent  of  sudi  parts  of  the  premises  as  had  been  occupied  by  her  after 
>  her  husband's  death. 


This  was  an  action  of  debt,  brought  against  the  defendant  as 
the  assignee  of  a  lease.  The  declaration  was  founded  on  an  in- 
denture of  lease,  made  by  the  plaintiflEb  to  one  Frederick  L.  Vul- 
tee, bearing  date  the  20th  of  February,  1821,  for  the  term  of  five 
years,  to  commence  on  the  first  day  of  May  thereafter,  and  re- 
serving rent  at  the  rate  <^  $160  per  annum,  payable  quarterly. 
The  declaration  stated,  that  after  tlie  making  of  the  lease,  to  wit, 
on  the  first  day  of  April,  1825,  ^  all  the  estate,  right,  title,  inter- 
**  est,  and  term  of  years  then  to  come,  of  the  said  Frederick  L^ 
**  Vultee,  in  and  to  the  said  demised  premises,  by  assignmmt  ikatt^^ 
**  came  to  and  vested  in  the  defendant;  whereupon  she  entered 
«  upon  said  premises,  became  thereof  possessed,  and  so  contino!- 
<<  ed  from  thence  until  the  first  day  of  May,  when  said  lease  was 
*<  determined."  The  declaration  further  stated,  **  that  after 
^<  the  making  of  said  indenture,  a  large  sum  of  money  was  in  ai"- 
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»*  Kftr,  to  wit,  the  avm  of  eighty  dollars  for  the  two  last  qoarUr^    Beo.   Tetn^ 
"  ending  the  first  day  of  May,  1826  ;*»  for  which  sum  this  action        ^^^' 
was  brought 

The  defendant  pleaded  ml  debet, 

«  '  .  ->  • 

The  cause  was  tried  before  Mr.  JusTiba  HoFPHUK-on  the  Wk 
day  of  September  1828.  .At  the  trial  the  plaintiffs  pi'ored  the 
ejEeeution  of  thfi  lea3e,  and  that  one  Micbaer  Jordan  hired  the 
fixnUpart  of  the  premises  described  therein  fcH:  the  term  of  three 
years,  and  paid  the  relit  m  odvance  to  Frederick  L.  Yult^e.  After 
the  death  of  Jordan,  om  McGlade  purchased^rf  Vultee  the  re^ue 
of  his  term  of  the  frmU  Aottfe,  and  paid  him  therefor,  in  advaiifee^ 
The  defendant  occu^ed  the  tear  house  on  the  premises,,  but  iieyer 
occupied  any  part  of  the  front,  which  was  hired  by  McGlade. 

'nie  plaintiffs  also  proved,  that  on  the  24th  of  February  182S, 
letters  of  administration  were  granted  to  Gefirude  Vtm  WtiUe^ 
widow  of  Frederick  Lome  Vm  Ftiftee,  by  the  surrogate  of  the  city 
and  county  of  New»T(»k. 

Upon  this  evidence'  the  counsel  for  the  {daintiffii;  having  rested 
their  cause,  the  counsel  for  the  defendant  moved  for  a^  non-scdi 
upon  the  following  grounds.  First,  that  the  letters  of  adminis- 
tration did  not  show  the  defendant  to  be  the  periBon  declared 
againat 

II.  That  the  action  of  debt  would  not  lie,  on  an  expired  lease. 

•  ■ 

in.  That  the  declaration  did  not  state  hm»  the  defendant  be-^ 
came  liable  as  assignee. 

IV^  By  the  plaintiffs  own  showing  a  part  only  of  the  pi^emises 
came  to  the  defendant ;  the  recovery  against  her,  th€frefbre,  could 
only  be  for  the  part  she  occupied. 

Upon  these  objections  the  presiding  Judge  declined  passing 
an  opinion  at  the  trial,  but  directed  the  jury,  with  the  consent  of 
parties,  to  find  a  verdict  in  favour  of  the  piainti£b  for  the  two  quar- 
ters rent  and  interest^,  subject  to  the  opinion  of  the  court  iqpon  the 
-whole  case. 

vol:  I.  49 
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]>0c  Tenup  The  jury  cetunied  a  verdict  in  favour  of  the  plaintiff  for  nniotf 
-      UireedoUare  and  eighty  cents. 

Norton  j^  ^ng^  having  been  made  containing  ihe  foregoing  fkcta.  JIfr. 

Ynltee.  Muiock  for  the  defendantuow  contended,  that  the  plaintaflb  should 
be  non-Buited  for  the  reasons  assigned  at  the  trial.  That  this  ac- 
tion would  not  lie  on  an  expired  lease.  The  action  of  debt  (he  said) 
grows  out  of  the  privity  between  the  paHifis,  and  when  that  expires, 
the  right  to  the  action  expires  with  it.  There  never  was  any 
privity  of  eoitfr<K<  between  the  plaintifis  and  the  defendant  in 
point  of  feet,  and  the  lease  temunated  on  the  fest  day  of  May. 
No  action  would  lie  against  the  defendant  on  ihe  leaee^  for  she 
never  was  a  party  to  it,  in  any  shape,  directly  or  indirectly. 
[  WoodfaU  326.  Cro.  IXiz.  264.  2  Easfe  R.  575.] 

11.  It  does  not  appear  from  the  pleadings  how  the  defendant 
became  assignee.  As  she  is  sued  in  a  special  character,  she 
should  liave  been  specfally  declared  against :  she  is  charged  as  ad- 
ministratrix, but  is  not  sued  as  such.  By  this  means,  the  defendant 
is  taken  by  surprise,  for  if  she  had  been  sued  as  administratrix,  die 
might  have  |deaded  pkne  admkiistravU.  As  assignee  in  fact,  the 
defendant  had  no  notice,  and  theobject  is  to  charge  her  as  assignee 
in  judgment  of  law.  But  conclusions  of  law  are  not  to  be  pleaded ; 
the  facts  from  which  those  conclusions  are  drawn  are  to  be  set 
forth,  that  the  defendant  may  know  bow  to  answer.  In  this  case 
the  letters  of  administration  could  not  prove  the  defendant  to  be 
assignee  in  fact,  and  the  plaintiffs  was  bound  to  show  the  mamtr 
in  which  she  became  liable  to  hitn  for  the  debt,  which  they  seek 
to  recover.  [1  Saund.  104.]  It  will  probably  be  said,  that  if  an 
executor  or  administrator  cannot  get  rid  of  a  term,  that  all  the  le- 
gal consequences  of  the  contract,  attach  themselves  to  him.  If 
this  be  so,  then  clearly  the  declaration  ought  to  point  oat  ihe 
character  in  which  the  defendant  is  sued.  [  Cro.  Jac.  549.  1  Mod. 
R.  188.] 

III.  The  proof  does  not  support  the  declaration.  The  only 
evidence  adduced  to  charge  the  defendant,  is  to  be  found  in  the 
tetters  of  administration  granted  to  Gertrude  Von  Vultte.    The 
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DMoe  of  the  adminisimtrix  is  entirely  diftrent  fiom  diat  of  the    D«e.  Tem, 
defendant,  and  there  is  no  proof  that  die  same  person  is  meant  -..— _^ 
This  is  8  fatal  Tariance.  [1  Cmnf.  tL  195. « JBsp.  R.  7S6.  %  Bam.      ^^ 
4- -fid  768.  AMcnii  ^  8eL  470.]  v  J2^ 

IV.  The  recovery  in  this  case,  at  all  events,  can  only  be  pr6 
rata,  for  the  plaintiffii  show,  that  DO{)art  of  the  premises  except 
the  rear  building  ever  came  into  the  possession  of  the  defendant. 
As  she  is  not  charged  by  privity  of  eofUrad;  but  only  by  means  of 
the  privity  of  esMe,  she  can  only  be  made  answerable  for  the  rent 
of  that  portion  of  the  premises  which  came  to  her. 

A  p^sonal  cofilMd  eannoi  be  apportioned;  bat  if  the  lessee  for 
yeare  rendering  rent,  grant  away  part  of  the  land  during  the  tens, 
thei^nt  shaUbe  apportioned.  [;9Aep.  Mr.  voL  1.  p.  166.] 

The  plaintiflb  of  course  must  l»ve  accepted  McOlade  as  a 
tenant,  beeanse  ttia  clefondant  is  merely  charged  as  assignee.  If 
soi,  she  is  the  assignee  of  that  pert  of  the  premises  only,  which 
eame  lo  her,  and  McGMade  was  the  assignee  of  the  nwidne. 
The  defendant  ought  not  to  be  made  liable  for  an  estate,  which 
she  never  enjoyed,  and  cannot  be  made  liable  as  the  represen- 
tative of  her  deceased  hosband,  unless  ehargtdaimek  [iBaafs 
R.  57&  UJohn.  B.  89.  WoodfM  i&K  2  Lfv.  291.  3  Coke**. 
LUIf0  Enir.  iSS.] 

Mr.  SMen  contra  for  the  plaintifis. 


The  {daitiii&  in  this  ease  demised  certain  premises,  ibr  a 
term  of  yean^  to  one  Frederick  L.  Vultee.  The  lessee  before  the 
ezpiFation  of  the  term  dies*  and  the  defendant  his  widows  takes 
out  letfcen  of  administration  upon  his  estate,  and  «<mtinues  in  pos- 
session of  the  premises.  The  rent  for  two  quarters,  having  be-* 
come  due,  and  remaining  unpaid,  this  action  of  debt  is  brought 
against  the  admbmtrairix^  to  recover  that  amount. 

The  (daintiib  have  their  option  to  resort  to  an  action  of  cove- 
nant, or  ifeU,  for  either  of  them  will  lie  in  acase  b'ke  the  preisent^ 
although  debt  is  the  most  appropriate  remedy.  [1  Sawnd.  tSS. 
a.  1.     WoodfMy  S23.  chap.  13.  sec.  2.     1  Lev.  25.] 
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'Dm.  Tenq,        The  counsel  for  the  defendant  has  been  misled  by  the  mar^nal 

^  note  to  the  case  in  Cra,  Etig.  264. ;  for  upon  an  examination  of 

Norton       ^^^  ^2^  there,  it  will  be  found  that  the  lease  in  that  case  had 

Vdtee.       been  eonceUed,  and  that  was  the  reason  why  debt  would  not  lie. 

But  the  case  in  1  Lev.  25.  was  an  action  of  debt  on  an  expired 

I^Mise^  and  is  directly  in  point  for  the  plaintiffs. 

II.  As  there  can  be  no  doubt  about.the  propriety  of  thiaacticMiy 
Ihe  next  question  arises  upon  the  state  of  the  pleadings.     It  was 
not  necessary  orfn-acticabie  for  the  plain  tills  to  set  forth  ihe  terms 
of  the  assignment  from  the  lessee  to  the  defendant.     Kow  could 
theg  know  any  thing  of  a  new  contract  between  other  parties  1 
and  how  can  they  be  compelled  to  set  forth  that  which  cannot  be 
within  their  knowledge!    The  lessor  has  his  election  to  charge 
the  defendant,  either  as  administratrix,  or  as  assignee.    She  may 
plead  m  her  defence  that  she  is  administratrix,  and  that  the  prem- 
ises do  not  produce  the  amount  claimed  by  the  landlord,  and 
that  she  has  no  assets  to  make  good  the  deficiency.     But  where 
a  privity  of  estate  for  any  part  of  the  premises  existsi,  the  plaintiff 
may  bring  his  action  for  the  whole  rent,  and  the  defendant  must 
show  the  reason  why  he  is  not  chargeable  for  the  whok.    The 
intermediate  transactions  between  the  lessee  and  his  assignees, 
cannot  be  known  to  the  lessor,  and  if  there  be  any  special  de- 
fence against  the  claim  of  the  landlord  for  the  whole  rent,  thede- 
fendant  should  show  that  by  his  plea.     [1  ChiU  Pfcii.'S5S.     2  lb. 
194.  note.     1  Sound.  1.  noU  1.     1  Salk.  S16.     Cro.  Jac.  411. 
ehv.  JSfe.  633.     1  Salk.  308.  297.     Cawp.  768.     Dmg.  184] 

IH.  The  only  inquiry  remaining  is,  whether  the  proof  sup- 
ports the  declaration.  The  variance  at  most,  is  merely  in  the 
middle  letter  of  the  defendant's  name,  which  is  never  considered 
as  a  defect..  But  if  the  defendant  intended  to  rely  upon  this  as 
her  defence,  she  should  have  pleaded  the  matter  in  abatement. 
The  person  of  the  defendant  is  identified  in  the  letters  of  admin- 
istration aff  the  widow  of  Frederick  Louis  Vultce,  and  if  she  be 
not  the  pei:Bon  meant,  let  that  be  shown  by  a  proper  plea.     This 
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is  no  defect  or  variasee  in  point  of  facl»  and  if  it  were»  it  could    Dec  Tem/ 
not  be  taken  advantage  of  in  this  manner.  ^^^' 

Norton 

▼. 

Per  Cmnam,  This  is  an  action  of  debt  brougfat  against  the  Vukee. 
defendant  as  the  assignee  of  a  lease,  to  recover  rent  in  arrear. 
From  the  facts  disclosed  by  the  case,  and  from  the  averments  in 
the  declaration,  it  may  be  fairly  inferred,  that  the  rent  for  which 
the  action  is  brought,  has  accrued  since  the  death  of  the  original 
lessee ;  that  the  defendant  has  sihce  that  time  entered  upon  and 
enjoyed  a  part  of  the  demised  premises,  and  that  the  lease  on 
which  the  action  is  founded,  expired  before  the  commencement  of 
this  suit. 

The  first  objection  made  to  the  plaintiff's  right  of  recovery  is, 
that  the  action  of  debt  will  not  lie  on  an  expired  lease.  But  this 
18  a  mistake.  At  comqion  law  the  lease  must  expire  bf»fore  an 
action  can  be  brought,  and  then  debt  is  the  proper  action*  We 
have  looked  into  the  case  cited  by  the  defendant's  counsel  from 
[Cro  Etix.  p.  264.]  and  are  satisfied  that  its  import  has  been  mis- 
taken* The  termination  of  the  lease  can  neither  destroy  the 
lessor's  right  to  the  rent,  nor  take  away  his  remedy  to  recover  it. 
And  there  is  a  case  reported  in  the  same  book,  {Brawn  o.  £Iare, 
Cro.  EUz.  633.)  where  it  was  expressly  decided,  that  debt  upon 
an  expired  lease  would  lie,  and  the  other  authorities  cited  on  the 
argument  fully  support  the  same  position.  [1  Lev.  25.  1  Sound* 
233.  a.  1.     fFoorf/oH,  323.     2  Lee.  231.] 

The  objection  that  the  declaration  does  not  show  the  manner  in 
which  the  defendant  became  assignee,  is  equally  unfounded.  She 
may  be  described  as  assignee  in  general  terms,  and  such  descrip- 
tion will  be  sufficient  to  charge  her  for  the  estate  which  actually 
came  into  her  possession  ;  *'  for  the  plaintifl^  is  a  stranger  to  the 
defendants'  title,  and  cannot  set  it  out  particularly."  [1  CkU.  353. 
FolUardv.  fVaUace,  2  John,  A.  402.  1  Savnd.  note  1.  1  Salk.  316.] 

But  the  verdict  in  this  case  has  been  rendered  for  the  entire 
rent  of  the  whxAe  premises  for  the  two  quarters*  which  is  a  greater 
amount  than  that  for  which  the  defendant  is  liable;  and  there 
must,  therefore,  be  a  new  trial,  to  correct  the  amount  of  the  re- 
covery.   The  defendant  entered  upon  apor^  of  the  premises  only, 
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Dee.  Tem^   4uid  she  caimat  be  charged  for  a  greater  eetale  than  that  which 

!-..»  she  enjoyed.    She  is  sued  as  assignee  generally^  and  like  every 

Y.  ,       other  assignee,  is  liable  for  the  estate  which  came  into  her  hands. 
Y^*^  .   I^  ^  cases  where  there  is  no  pririty  of  contract,  the  rent  may  be 
apportioned,  and  the  law  leans  towards  this  course,  as  most  con- 
sistent ^th  the  ends  of  justice. 

If  the  de&ndant  had  be«i  sued  as  administratrix  with  assets, 
then  the  rent  could  not  have  been  apportioned,  for  the  adminis- 
tratrix would  have  been  bound  to  fulfil  the  contract  of  the  intes- 
tate. But  here  she  is  made  answerable  for  the  estate  which  she 
has  kene^  enjoyed^  and  the  judgment  goea  against  her  own  pro- 
perty. As  she  is  liable  merely  through  her  privity  of  estate,  she 
of  course  cannot  be  made  answerable  for  what  she  never  possessed. 
There  must  therefore  be  a  new  trial,  to  ascertain  what  the 
value  of  the  rent  ct  that  porticm  of  the  preamtB  occupied  by  the 
drfendsnt,  actually  was,  in  relation  to  the  other  part  in  the  pesaee- 
sion  of  McGlade,  the  other  tenant. 

As  in  the  view  we  take  of  the  subject,  the  defendant  is  Iiabk^  in 
her  own  capacity,  for  the^  rent  of  the  prranises  enjoyed  by  her,  the 
objection,  that  the  proof  does  not  support  the  declaration,  in  ood- 
sequence  of  a  misdescription  in  the  defendant's  name,  has  no  ap- 
plication, and  need  not  be  considered. 

Jfew  trM  gftmUd. 

[Emaiet  and  Selden,  Me  ft  fir  tht  pifi.    Mvloch,  M'fM  (^  ^^\ 
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Hannah  Rogers  et  al.  executors  of  Fitch  Rogers  deceased,   Rogers  et  «i. 

versus  Rpgen, 

Nehemiau  Rogers.  K^^ff^sr^^f 

A  court  of  law  oaoiMi  teka  jiuisdictba  of  «oeo«aU  betwMo  paitaeis.    To  an 

action  opoD  a  promissory  note,  the  deteudant  pleaded  that  the  note  was  given 

as  the  isonnderation  of  a  release  of  a  certain  lot  of  land  held  by  himself  and  his 

co-partner  jotdt§j  npon  Hm  snppbsHkm  that  the  balaiice  of  the  partnerdup  ao- 

oofmts  was  in  IsToor^  wish  oo^-partaer ;  whienas  ia  point  offlu^t,  thn  bclaaeo    - 

was  in  his  own  &Toinrj^  and  so,  that  the  censideiatioA  had  fUIod.    Theplaimili 

replied  that  the  balance  of  said  accounts  was  nol  m  Hrwa  of  Uie  defendant,  and 

and  that  the  said  lot  of  land  waS  held  by  the  said  co-paitners  not  jointly,  bat  as 

tenants  ia  eonnnon.    Upon  demntrer  to  tins  repticatum  it  w^  held  that  the  pUa 

■  was  no  bar  to  the  action,  as  it  sought  to  causa  an  mvevtigatton  of  aeoacnts 

betwuen  pactnMs,  before  a  court  of  law.    Tho  ^UmM^  tbMfeie,  had  judfiBent 

on  the  demoner.  . 

The  declaration  in  this  case  contained  two  counts.  The  first 
was  upon  a  promissory  note  for  $1457.  74.,  bearing  date  the  first 
day  of  May  1827.,  made  by  the  firm  of  N.  Rogers  and  Son,  in  fa- 
vour of  the  defendant,  payable  twelve  months  after  date  at  the 
Bank  of  New-York,  and  mdorsed  by  the  defendant  to  the  testator 
of  the  plaintifis.  The  declaration  alleged  a  regular  demand  at 
the  Bank  of  New-York,  when  the  note  became  payable,  and  a 
refusal  of  payment  on  the  part  of  the  makers  with  notice  to  the 
defendant. 

The  second  count,  was  for  money  lent  and  advanced,  money 
paid,  mcmey  had  and  received  and  upon  account  an  stated. 

The  defendant  pleaded  first,  non-assumpsit,  and  secondly  in  bar 
of  the  action,  that  the  consideration  of  the  notes  specified  in  the  de« 
claration  and  the  hiU  of  particulars  of  the  plaintifis,  **  was  the  re- 
lease by  said  testator  of  his  supposed  right  and  interest  in  cer- 
tain real  estate  situate  in  Pearl-street,  (No.  2SS.)  in  the  city  of 
^*  New-York,  wherem  the  defendant  and  the  said  testator  were 
**  jointly  and  exclusively  interested  as  co-partners  under  the  firm 
^*  of  Rogers  &  Lambert,  and  said  makers  of  said  notes  above  de- 
"  cliBured  on  and  mentioned  in  said  bill  of  particulars,  had  not  any 
interest  therein ;  and  under  an  impression  that  said  co-part- 
nership  in  form,  (but  the  defendant  in  fiatct^)  was  indebted  to  said 
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Fbb.  Terni^  ^*  testator  on  oo-partnenhipaocoont ;  a  reUoit  of  his  said  mipposed 
^'ioterestia  said  real  estate  was  executedaDd  said  notes  .were  given 
**  therefor^  whereas  in  fact  and  truth,  since  the  giving  of  said 
**  notes,  viz  :  within  a  shcHt  time  befoi«  the  institution  of  this  suit, 
**  it  was  discovered  that  the  balance  of  account  between  the  de- 
**  fendant  and  said  testator,  in  said  partnership  account  is  against 
^^  said  testator  in  a  large  amount,  and  was  in  jfieu^t,  against  said 
**  testator  at  the  time  of  the  giving  of  said  note :"  and  the  defend- 
ant averred,  **  that  said  testafor  had  not  any  right  or  interest  in 
^*  said  real  estate  to  retease,"  &c. 

To  Ms  plea  the  plaintiffs  replied  by  protesting,  that  the  balance 
of  account  between,  the  defendant  .and  said  testator  in  their  co- 
partnership  accounts  was  not  against  the  said  testator  at  the  time 
of  die  givmg  of  said  note,  and  by  alleging  "  that  said  testator  and 
**  the  said  defendant  were  not  jtrintty  interested  in  the  said  real 
<<  estate  as  co-partners  \inder  the  firm  of  Rogers  &  Lambert,  as  in 
^*  the  said  plea  is  alleged,  but  as  tefumis  in  common,  and  that  the 
*^said  testator  had  a  right  or  interest  in  said  real  estate  as  such 
**  tenant  in  common  to  rdease,''  and  of  this  he  put  himself  on  the 
country. 

To  this  replication,  the  defendant  demurred  specially ;  first,  be- 
cause the  plaintiffs,  by  their  replication,  admit  that  the  balance 
of  account  mentioned  or  referred  to,  was  against  the  said  testa-* 
tor,  and  yet  deny  that  said  real  estate  was  co-partnership  property. 
Secondly,  because  the  replication  is  double.  Thirdly,  because  the 
balance  of  account  being  against  the  said  testator,  the  real  estate 
was  thereby  co-partnership  property.  Fourthly,  because  the 
plaintifis  have  not  set  out  with  sufficient  certainty  the  title  and  in- 
terest which  they  aver  their  testator  had  and  released  ;  whereas 
they  ought  to  have  averred  that  their  testator  was  seized  in  fee, 
(and  undivided  with  said  Nehemiah)  of  a  certain  specific  portion 
of  said  real  estate,  and  being  so  seized  thereof,  released  the  same 
to.  the  makers  or  endorsers  of  said  notes,  as  the  case  might  be.  la 
support  of  the  cause,  last  assigned, 

Mr,  G.  Suttioan,  for  the  defendant,  cited  [Coles  v.  CoUs^  15  JT. 
R.  159.  1  fMlarsh.  R.  258.  Maberley  v.  Rohms,  5  Taimf.  625.  John^ 
ionv.  Johmm.  Sd  Bos.  and    Ptd.  162.   Sugdm  on  Vend.  226.] 
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He  alM  iawUd,  thai  ths  eanses  of  demurrer  were  well  UlkMf  Mi.  T«a^ 
mmI  thai  t|ie  1^  wae  noi  answered.  ^^^ 

JIfr.  &()girjcX:^  for  the  plaintiflsy  contra,  contended,  that  the  plea      ^J^^ 
was  bad : 

I.  Because  it  assumes  to  answer  the  whole  declaratioDy  where* 
as  it  answers  only  the  count  on  the  note.    [1  Gftft.  P.  MB.     18 

II.  The  bill  of  particulars  makes  no  part  of  the  record,  and 
the  court  oannpt  ipom  on  demurrer  what  it  comprises. 

IIL  The  plea  is  founded  on  partnership  accounts  and  other 
matten^  of  which  a  Court  of  Equity  alone  has  cognizance. 

lY.  The  plea  is  aijgumentative. 


Mr.  Sedgwkk  insisted  principally  upon  his  third  point,  and  that 
matters  of  partnership  between  the  parties  <ould  not  be  investi- 
gated in  a  trial  at  law. 

The  court  decided  the  demoirer  in  favour  of  the  pbdntiff  on  the 
argument,  upon  the  ground  that  the  ipatters  set  up  in  the  plea,  if 
they  could  fiimish  any  defence,  were  not  avaUable  as  a  bar  to  the 
action  in  a  court  of  law. 

Per  Curiam.  If  the  defendant  relies  upon  partnership  transac- 
tions as  a  defence  to  an  action  at  law,  his  course  obviously  ia  to 
go  into  a  Court  of  Equity,  which  alone  has  the  power  to  investi- 
gate accounts  between  partners,  and  to  do  justice  between  them. 
This  suit  might  be  restrained  by  an  injunction  out  of  Chancery 
upon  a  bill  which  the  defendant  has  the  power  of  filing.  If  he 
wishes  to  have  an  investigation  of  the  accounts  between  himself 
and  his  deceased  partner,  he  has  merely  to  apply  to  the  tribunal 
which  has  jurisdiction  over  the  subject  matter  to  be  examined. 
But  how  can  this  court  ascertain  in  an  action  at  law,  upon  which 
aide  liesthe  balance  of  the  accounts  ?  Are  they  to  be  investigated 
\fj  a  jury  at  the  trial,  and  can  they  examine  the  transactions  of 

VOL.  r.  SO 
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FM».  Teno,  years  perhape,  and  measure  out  justice  in  ah  intelUgeni  and  itn- 

l...  partial  manner*  upon  matters  which  may  require  an  appeal  to  the 

^***'v.*'  consciences  of  the  parties,  as  well  as  to  the  ordinary  proofs  fur- 
^*^B«"*  nished  iu  a  trial  at  law  ]  It  is  obvious  that  the  defendant  has 
mistaken  the  proper  mode  of  defending  himself  and  has  sought  to 
^ATestigate  matters  before  a  tribunal  which  cannot  take  proper 
cognizance  of  them.  His  plea,  theref(H=e,  cannot  be  sustained, 
and  as  the  first  fitult  inpleading  is  his,  the  plaintiffs  must  haTe 
judgment  upon  the  de-murrer. 

Judgment  for  thepMtUiffBxm  the  demurrer. 

[D.  D.  Field,  AWyfor  the  plffs,     A.  G.  Ro5er8,  AtVyfw  the  ieJX.\ 
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DECEASED, 

versus 
Nehemiah  Rogers  and  Samuel  Rogers. 

A  Court  of  Equity  has  exclusive  jurisdiction  of  accounts  between  paitners,  and 
a  pica  in  bar  of  an  action  upon  a  promissory  note,  which  sought  to  open  part* 
nenhip  accounts  for  the  purpose  of  showing,  that  there  was  a  fnutefcc  in  tbe 
note  and  that  its  ooosideratioa  had  failed,  was  adjudge^  to  be  bad  upon  de- 
murrer. 

The  declaration  in  this  case,  contained  two  counts.  The  firet 
count  was  upon  a  promissory  note  ior  $8,000,  made  by  the  defend- 
ants in  favour  of  Fitch  Rogers  deceased,  of  whose  last  will  and 
testament  the  plaintiffs  were  executors.  The  note  was  dated  on 
the  31st  of  December,  1814,  and  was  payable  two  years  after 
its  date  with  interest. 

The  second  count  was  for  money  lent,  money  had  and  received, 
money  paid  and  upon  an  account  stated. 
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The  defeodants  separately  appeared  by  the  same  attorney  and  Feb.  Tens, 
separately  pleaded  the  tame  pleae  in  bar  of  the  action.  These  _!!!?1_ 
pleaa^  (especially  the  second)  were  long  and  special  in  their  ^^^8^^^ 
Btatementft  aOeging  all  the  matters  therein  contained  in  a  very  R^gm. 
circumstantial  and  particular  manner. 

The  first  plea  set  forth  in  substance,  <Uhat  before  the  making 
at  the  note 'in  the  (daintiiTs  declaraliQn  mentioned  and  thebittiif 
fmHodan  above  set  fonth  and  stated/'  the  said  Neheroiah  and  the 
saidtsstaUur  became  co^partners  with  one  DavidRogers  Lambert, 
under  the  firm  of  Rogers. and  Lambert,  to  wit  in  the  year  1795. 
That  the  books  of  the  firm  were  kept  by  Lambert  who  was  to  be 
xewaided  by  a  part  of  the  profits  of  the  business,  while  all  the  cap- 
ital should  remain  the  property  of  the  testator  and  Nehemiah 
Risers. 

That  in  the  year  181 1,  Lambert  being  debtor  to  the  firm  in  the 
sum  of  X4768,7,4  :  New-York  currency,  in  stating  his  account 
with  the  firm  debited  to  them  the  snm  of  jCS,*500.  as  profiu  and 
admitted  a  balanee  of  jC  1,268,  to  be  due  firom  himself  to  the  finn : 
which  sums  he  afterwards  entered  in  the  partnership  books  where- 
by he  stood  discharged  of  said  last  mentioned  sum  and  the  said 
teetator  had  eredii  for  {|1,610,45.  This  last  entry  was  made.as 
if  Lambert  had  actually  paid  the  money  i.o  the  firm,  whereas  in 
point  of  fBJCi  no  part  of  it  was  ever  paid  into  the  partnership 
funds :  nevertheless  the  said  testator  had  credit  for  it  and  inter- 
est thereon  in  account  current  between  himself  and  othera  with 
the  defendant,  (N.  R.)  who  were  successively  partners  with  the 
defendant,  until  the  Ststday  of  December,  1814. 

The  plea  then  stated  all  the  particulars  of  the  partnerships,  and 
who  the  successive  partners  were,  and  how  the  various  firms 
were  composed,  and  averred  that  the  said  sum  of  $14610,45, 
was  continued  upon  the  books  of  the  various  firms  to  the  credit 
of  ssid  tedtator  until  December,  1814,  when  an  account  was 
stated  between  the  testator  and  the  defendant,  N.  R.  in  fact  but  un- 
der tfaie  name  of  N«  Rogers  &  Son,  wherein  credit  was  given 
to  the  testator  for  the  aforesaid  sum  of  |1,610  45-100,  to* 
-gelher  with  interest   thereon,  making  altogether  the  sum  0f 
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Ni.  Tma,   it»<MMY*100»  which  last  meDtioned  sum  was  jnekHM  t»  the  M- 

aogenetaL  i]^^  p^^  ^^^  further  stated,  that  Lambert  made  eaid  eatriei 
R^s^  in  the  boaks,  in  discharge  of  bfanself^  ander  aa  expectalKm  that 
his  share  of  the  profits  arising  out  of  uncollected  debts  due  to 
said  finn  would  equal  the  amount  for  which  he  had  made  the 
entries^  whereas,  it  was  afterwards  ascertained  that  no  prafiia  had 
Momed  to  said  Lambert  firimi  aoy  outstanding  debts,  wbei«by 
the  amoaatef  said  entry  of  |t,<10, 4»^tOQ,  to  the  credic  of  said 
testattNT  together  with  the  inCcrest  thereon  induded  in  said  note 
**had  become  erroneous,  null  and  Toid." 

The  second  plea  set  forth  the  fiartaenship  between  tbe  detsn- 
dant,  the  testator  and  Lambert  as  in  the  first  plea,  and  that  Lain- 
bert  kept  the  hooks  of  the  firm.  That  in  December,  ISOi,  die 
testator's  name  was  withdrawn  firom  the  firm,  and  his  sen,  Heh^ry 
Rogers  became  a  partner  theiem.  That  (Us  partnemhip  bo^ 
tween  the  defendant^  Lambert  and  Henry  R.  contittiMd  imtil  the 
year  1S06,  when  the  last  named  partner  di6d.  That  after  his  death 
a  statemtei  of  the  cencehis  of  the  firm  was  made  by  Lambctt^ 
whereby  it  appeared  that  there  would  probably  be  an  anouat  of 
piofils  to  be  divided  among  the  partnen  arising  fiem  nntoHected 
debts^  and  thai  Henry  R.  woidd  be  entitled  looneeikth  pait  of  sudi 
profits.  That  the  testator,  as  the  heir  at  law  of  Henry  R.  and 
as  his  administrator,  requested  the  other  partners  to  charge  to 
hun  (the  testator)  all  mxtAk  sums  as  o^ght  to  be  charged  to  hia 
said  son,  and  to  oredit  him  with  such  an  amoimt  as  Henry  R.  was 
entitled  to  receive.  That  thereupon,  Latobert  tipon  eetitoafii^ 
isK  the  deMs  due  to  the  firm,  found  that  they  tanonnled  to 
f  90;000:,one  siocthpart  of  which  was  ssaftigswl%  tmditodio  tbe 
testator^  With  a  distinct  ubdentondmg  that  if  the  eoHectJoos 
should  ftil  short  of  said  estimalte,  apraportiteatededuction  ahonU 
be  made  fimn  said  credit  tf  f  5000.  This  ^credit  was  ixMitinaad 
until  the  date  df  the  note,  on  the  books  of  tbe  waiousfifam,  vis  : 
on  tfie  books  of  the  or^al  firm  nntil  1811,  when  the  dfefea^ 
ant  Jeremiah  (R.  kssociaied  with  iAsk  in  business  one  ntoii 
Rogera,  JonvtMte  of  the  testrtof,  and  lAe  d^4SidsNC  180^^ 
nnder  the  firm  of  N.  Rogers,  Son  &  Co.    Portions  of  the  aforesaid 
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deM*  wen  ooBected  by  tbis  firm  antU  May,  1814.  wlwil  Fitoh  Feb.  T«& 
Rogerg,  Jun.,  retired  from  the  8aiiie»  aad  afterwafds  the  iioUec*  «_....^ 
tioos  were  coDtinued  by  the  remaining  partners  under  the  name  ^*^K^"  ^  ^ 
df  N.  Regm  &  Son,  until  th^  Slti  of  Decendber,  1814^  Whm  an  R«8m. 
account  waa  stated  between  the  said  Neheuaah  in  &cty  (but  in  the 
name  of  N.  Rogers  &  Son,)  with  the  said  testator,  in  which  the 
said  sum  of  $^000  Was  included.  Fot  this  balance  the  note  spe- 
cified in  the  declaration  was  given.  Under  the  su{^x)sition  that  it 
was  actually  due,  without  any  exaoiination  as  to  the  actual 
amount  of  collections  made.  The  plea  theti  stated,  that  since 
the  date  of  said  note,  it  bad  been  finally  ascertained,  that  the  col- 
lections made  by  the  said  firm  of  which  the  said  Henry  R.  deceased 
was  a  partner,  were  not  sufficient  to  cover  the  actual  losses  of  said 
firm,  and  would  not  amount  to  the  sum  of  )^30,000.,  whereby 
said  note  for  $8000  became  ^  erroneous,  null  and  void.^  The  plea 
then  concluded  with  an  averment,  that  the  said  sum  of  $5000 
with  the  interest  thereon  was  equal  to  the  amount  of  said  note, 
and  the  interest  on  the  same,  which  the  defendant  was  ready 
to  verify,  &c. 

To  these  pleas  the  plaintiffs  demurred^  and  for  causes  of  demur- 
rer to  the  second  plea,  assigned  the  following,  viz: 

L  That  the  second  plea  mentions  and  refers  to  the  bUl  cfpoT" 
Oeidan,  as  If  the  same  had  been  fdeaded  and  made  part  of  the 
record. 

n.  That  the  second  plea  alleges  **  that  $5000  were  then  and 
"  there  credited  contingently  to  the  said  testator^  ^upon  the  dis- 
.«  tintt  understanding,^  &c.  without  alleging  upon  whose  distinct 
understanding,  &c. 

III.  That  the  same  |dea  is  argumentative  and  by  way  of  re- 
hearsal and  not  distinct  aad  positive,  in  thai  it  aHeges  that  the 
name  of  said  testator  was  vrithdrawn  from  the  firm,  without  alleg- 
ing whether  the  testator  himself  withdrew  therefirom,  &c.  Nei- 
ther does  it  state  whether  ai  the  time  said  note  was  given,  there 
vas  any  tsBderstanding  that  its  amount  should  be  corrected,  in- 
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F«b.  iTenn,    creased  or  diminished,  according  to  the  coUections  actually  made, 

1899 

*   *.  but  leaves  the  same  to  inference  and  argument. 


Rogers  etaL 

V. 

^^^  IV;  The  second  plea  is  uselessly  encumbered  with  long  and 

informal  statements  and  allegations. 

Upon  the  argument  of  the  demurrer,  Mr.  Stdgmck  for  tb$ 
plaintifib  presented  the  following  points, 

I.  That  the  first  plea  was  bad  because  it  purports  to  answer 
the  vohoh  declaration,  but  contains  no  answer  whatever  to  the 
second  coimt,  and  goes  only  to  a  part  of  the  first  count. 

II.  The  first  plea  is  bad  because  it  seeks  to  open  the  partiier- 
ship  accounts  between  the  testator,  Nehemiah  Rogers  and  David 
R.  Lambert,  when  the  only  remedy  which  the  defendants  have, 
if  there  be  any,  is  to  be  found  in  a  court  of  equity.  The  same 
plea  is  also  bad,  because  it  amounts  to  a  set-off,  which  cannot  be 
pleaded. 

The  second  plea  is  bad,  for  the  reasons  already  set  forth  in  the 
first  point,  and  because  it  involves  the  whole  or  the  greater  part 
of  the  partnership  accounts  of  Rogers,  Lambert  &  Co.,  the  subject 
matter  whereof,  being  founded  in  misapprehension  and  mistake, 
is  properly  subject  to  the  jurisdiction  of  a  Court  of  Equity  only,  to 
the  exclusion  of  the  jurisdiction  of  a  Court  of  Law. 

When  the  cause  was  called  for  argument,  the  court  deemed  the 
objections  taken  by  the  plaintiffs  in  the  second  and  last  points,  aa 
conclusive,  against  the  pleas  and  gave  judgment  for  the  plaintiflT 
without  any  observations  from  either  counsel;  the  same  points 
having  been  decided  in  the  previous  case. 

Judgment  far  the  pkdntiff  an  the  demurrer. 

fD.  D.  Fida,  AWffJortkepyf:    A.  G.  Rogcnr,  M'yfir  the  deft.] 
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Charles  R.  Shipman  versus  Bilas  E.  Burrows. 

V 

f 

In  an  action  of  slander  no  evidence  can  be  given  of  any  loss  or  injury  sustained  by 
the  plaintii!^  unless  the  same  be  specially  stated  in  the  declaration^  and  this 
wbetiier  the  special  damage  be  the  gist  of  the  aetknif  or  whether  the  words  bo 
ftctio^Abie  jier  sAi         ' 

Where,  therefore,  under  the  allegation,  that,  in  consequenoe  of  the  ^Making  of  the 
slanderous  words,  "  certain  Insurance  Companies  in  the  city  of  New- York,  re- 
**  fbsed  to  insure  any  vessel  commanded  by  the  plaintifi)  or  any  goods  laden  on 
**  board  any  vessel  by  him  commanded,"  the  pktntiff  was  permittod  to  prove 
lh«l  the  Wiw^Ferfc  .iMrnmee  Ctmptmy  refused  to  make  such  insvEance ;  the  evi- 
dence was  held  to  have  been  impn>periy  admitted. 

In  this  action,  the  plaintiff  cannot  give  evidence  of  the  fairness  of  his  general  cha-> 
racter,  until  it  is  attacked  by  the  defendant ;  and  the  fact,  that  a  justificatioQ 
has  been  pleaded,  makes  no  diflerenoe  in  the  rule. 

"Wiwre  the  plaiiiti^  therefore,  waa  allowed  to  give  evidence  of  hie  general  go«d 
character,  after  the  defendant  had  gone  through  with  his  defence,  without  im- 
peaching such  general  character,  this  evidence  was  also  held  to  have  been  im- 
properly admitted. 

This  was  an  action  pf  slander,  tried  before  Mr.  justice  HofF"* 
MAV,  on  the  22d  day  of  December  1828. 

The  declaration  contained  four  counts.  Tbe  first  set  forth, 
that  the  plaintiff  was  <*a  ship  master  and  ship  owner,'*  and  ae  such 
had  **obtaihed  the  good  opmion  and  credit  of  his  emfdoyersand 
^  OtheHB.^  That  the  defendant,  with  the  intent  <*  ta  canse  it  to 
**  be  believed  by  his  emphyers  and  other  citizens,  that  the  plain*^ 
<<  tiff  was  dishonest  and  uMJoorthy  to  be  irmted  wUk  the  commemd  of 
a  vessel  us  eaptam  thereof^  or  tMlA  Ae  charge  ofmerchaniise  to  be 
shifped  on  board  of  any  vessel  uluch  ndght  be  eommanded  by  hm^ 
*^  and  to  prevent  certam  incorporated  comp€mies  in  the  eUy  ofMw* 
**  York  from  mderwHting  goods  shipped  and  to  be  skipped  on  board 
Ifte  said  vessdy  and  thereby,  odierwise  to  injure  him  in  his  said 
caUing,^—**  On  the  teth  day  of  May"  18*8,  <<  at  the  city  of 
^  New-Yotk,"  <<  in  a  certain  conversation,"  **  then  and  there  had 
**  in  the  presence  and  hearing  of  divers"  **  citizens,  of  and  con- 
^  oeming  the  plaiiitiff'!  and  *< his  eottoig"  <<  andef  and  concemmg 
«*  a  eertain  voyage  by  the  said  tdwitiff  then  latdy  mad^^  as  mas-- 
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Feb.  Term,    **  ter"  *^  of  a  certain  Bhip^  **  from  Carthagena  to  the  citjr  of  New* 
<*  York,**  **  and  of  and  concerning  a  certain  quantity  of  fualie  oq 
**  board  said  vessel  during  the  said  voyage,  and  of  and  coneeming 
**  the  conduct  of  the  plaintiff  in  rendering  an  account  of  the  num* 
^  ber  of  logs  or  sticks  of  fustic  so  on  board  said  vessel  as  afoiesaid, 
did  falsely  and  malicimMly  speak  and  publish  of  and  eoneeniiflig 
the  plaintiff  the  false,  scandalous,  malicious  and  deftonatory 
*^  words  following,"  that  is  to  say,  *^he  (the  plaintiff )  $awtd\ip 
"  wood  to  make  it  hold  out."  [/tiKendo,  setting  forth  the  meaning* 
of  the  wards.]    '<By  meani^  '^of  which,"  «*the  said  plaintiff 
**  hiath  been"  *<  greatly  injured"  ^as  a  $kgf-ma$kr  md  $hif  m»m»^ 
^^  insomuch"  *^  that  divers"  ^^citissens"  **have  suspected  andbeliev* 
^'ed  the  plaintiff  to  be  dishonest  and  unfits  **  to  be  entrusted  and 
employed  as  a  ship-mafller,  or  in  the  command  of  a  veanl,  or  with 
merchandise  to  be  laden  oo  board  any  vessel  by  him  com- 
manded," and  **  pertain  hmarante  Campa$de$  in  the  dtg  efjfm^ 
^  York  (rfaresaid^  Aooe,  t&ereiy,  and  en  no  other  aeeoimt  whaiever^  re- 
Jtued  to  insure  any  vesal  commanded  by  the  eaUpUmiSff  a$  tueh 
**  s%*faafter,"  ^  or  any  goods  laden  on  board  of  any  vcasel  by  Uun 
*^  commanded." 

The  second  count  charged  the  defendant  with  having  declared, 
in  **a  oeitam  other  diecouise"  **4tf  and  concerning  tke  plabu^ 
^  fa  As  Jine  i^  km  eaUng  ao  a  eUi^'mmtar,  that  be  fa«d  discha^i^ 
''thopiami^,fimnkuea^,ferdi9koneHconduHf^  ^^andth^ff 

"  SMpman,  tkey  {the  persons  to  whom  the  words  were  addressed) 
*^coaU$$nd  to  Aoofioeefthodefaidani*'* 

The  third  count  diarged  the  defendant  with  ha ving  imtttn  and 
jmbUihod  the  same  words  set  forth  in  the  first  count  **  in  the  pre* 
**  eence  and  hearing  of  the  officere  of  dtaen  JUarkm  bmm  unu  Com- 
**^aMist«ffts  say  #/JVWlMb^"  by  reason  wheieo^  **JKmntiA^ 
^ aono andneighkoanf*  ^refimd  and deoHnod io rotam  andmti/kff^ 
the  plitetiff  as  a  ship-^naster  ''or  etherwiee,  ariook^orfroigH 
any  goode  or  mwtkandbe  on  koard  <^  any  oonel  ^MU  tamawmdoi  bg 

nan* 

The CsurAi count  alleged  that Ihe  defsndant,  ontbeiraieday 
and  year*  andatthe  jdaoe  afimsaki,  y/mmgMifyt  mtiirieurily  and 
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unjustly  ^^  did  make^publishy  tnite^  and  utter^  ^*  in  the  presence  and    Feb.  Term. 

1829 

hearing^  "of  the  officers,  to  wit,  the  President,  Secretary  and  Di- 1_ 

"  rectors  of^vers  Marine  Inswrance  Compamesm  the  city  of  New-      ShipmaD 

**  York,  the  following  false,  scandalous,  malicious  and  defamatory      Burrowe. 

**  Ubely  of  and  concerning  the  plaintiff,"  "  in  substance  and  eflect 

"  as  follows,  that  is  to  say,  that  he  (the  plaintiff)  had  sawedup 

«  woocT  '*  to  make  it  hold  out ;"  (with  inuendos  as  to  the  mean* 

log  of  the  words,)  "  by  means  whereof,  the  said  President,  Becre« 

**  tary  and  Directors,  of  the  said  Marine  Insuraince  Companiee/*  "re- 

"  fused  and  declined  to  insure  a  certain  ship  or  vessel,''  "  called 

*^  Bunker^HiUi  then  under  the  command  of  the  plaintiff,"  "  or  any 

"  goods  ormerchandise  laden  or  to  be  laden  on  board  said  ship  or 

"  vessel,"  on  her  intended  voyage  to  a  foreign  p<^  ;  and  by  reason 

thereof,  eerUm  shippers  orjreighien,  were  deterred  and  prevented, 

from  lading  goods  and  merchandise  on  board  said  ship,"  whereby 

"  the  plaintiff's  intended  voyage,"  "  was  delayed  and  defeated." 

The  defendant  pleaded  the  general  issue,  and  gave  notice  of 
the  following  special  matter  to  be  offered  in  evidence  at  the 
trial,  viz  : 
That  before  the  speaking  and  publishing  of  the  words  "in  the 

first  and  second  counts"  mentioned,  the  defendant "  had  heard  from 
"  and  been  told  by  one  Crearge  Hughes,  first  officer  of  the  packet 
"  brig  Medina,  being  the  ship  and  vessel  in  the  declaration  men- 
"  tioned,  of  which  the  said  plaintiff  was  master,"  that  he  bad  been 
directed  by  the  plaintiff  "  to  make  the  number  of  sticks  of  fustic  on 
"  board  said  vessel  to  hold  out,  and  if  necesary  in  order  to  do  so^ 
"  to  saw  and  split  the  said  sticks:"  and  that  the  plaintiff  at  the 
time  of  uttering  the  words  charged  in  the  declaration,  declared  to 
the  persons  in  whose  presence  they  were  spoken,  "  that  he  had 
"  heard  and  been  told  the  same  by  the  said  George  Hughes." 

And  for  a  further  plea,  to  the  second  count,  the  defendant  set 
forth,  by  way  of  justification^  that  on  the  first  day  of  May,  1826, 
the  plaintiff  was  master  of  the  packet  ship  Medina,  of  which  the  de^ 

Jimdant  was  owner.  "  And  that  on  board  the  said  vessel  and 
whilst  the  said  plaintiff  was  master,  there  had  been  shipped  a 
quantity  of  hides  of  excellent  quality,  ccmsigned  to  one  Jehara- 

'<sy  of  the  city  of  New-York, 'which  hides  the  said  plaintiff 
TOL*  1.  51 


401  CASES  IN  THE  SUPERIOR  COURT  OF 

Fdfa^  Tenn,    ^*  caused  to  be  mixed  up  with  and  exchanged  for  bidee^  ^*  bdong 

^^^         **  %>  hiin,''  "  of  greatly  inferior  quality,"  and  "  caused  tbe  eaid  ii»- 

Shipman      «  £^^.^^  hides"  "  to  be  delivered  to  the  said  Jebaraey  io  the  plaee 

furrow*.      ««  of »  those  originally  coo^gued  to  him.     "Wherefore  tbe  said 

"  defendant,"  "  did  speak  and  publish  the  said  ^^ords,"  &c.,  "  in 

^'  tbe  said  second  count  mentioned,  as  he  ImtfyUy  migfcl  fifr  the 

'^  cause  af^reeaid.^ 

Tbe  plaintiff  joined  issue,  upon  this  |dea  of  justification,  denying 
that  be  exchanged  tbe  first  mentioned  bides  for  others  of  inferior 
value,  &c. 

At  tbe  trial,  tbe  plaintiff  called  one  Alexander  Thompson  afi  a 
witness^  wbo  testified,  that  be  was  tbe  In^^w  of  the  AW-Forft 
fytwance  Company.  Tbat  he  was  present  at  a  conversation  whicli 
took  place  between  th^  defendant  and  Mr.  McEvers  the  Presi- 
dent of  that  Conipany,  in  Aday,  1828.  The  defendant  said,  that 
he  bad  discharged  tbe  plaintiff  from  bis  employment,  for  inal* 
practice  or  dishonesty,  as  to.  th^  marking  of  some  hides  and 
.  cubing  a  log  of  dye-wood  in  two.  .  The  defendant  accused  the 
plcdntiff  of  having  marked  and  changed  bides  of  a  superior  qaaliiy 
for  those  of  an  inferior  quality  and  of  less  value,  and  of  cutting  the 
legs  of  dye-wood  to  make  them  bold  out.  That  Captain  Ship- 
man  had  been  in  the  defendant's  employment  in  the  Taqipicoand 
Vera  Cruz  trade,  and  understanding  that  there  was  like  to  be  a 
deficiency  in  tbe  logs,  Captain  Shipraan  directed  tbe  mate  to  cut 
them  ia  two  to  make  them  hold  out.  The  Ompany  rejused  to  ii^ 
8}tre  the  plaintiff  in  cowequence  of  this  itrf^^ 

To  the  qjuestion,  which  elicited  this  last  answer,  the  counsel  for 
tb^  defendant  objected,  on  the  ground,  that  the  special  JUtnmge  waa 
averred  too  generaOy  in  the  declaration,  to  let  in  the  proof:  but  the 
objection  was  overruled  by  tbe  presiding  Judge. 

The  witness  then  further  testified  that  the  vessel,  on  which  Uie 
said  company,  refused  to  make  insurance,  was  tbe  Bnnker-HilL 
That  tbe  plaintiff's  character  had  always  stood  fair  with  the 
company  until  the  time  of  said  conversation,  but  after  that,  tlwjr 
refused  to  insure  for  the  plaintiff,  ^<  vntU  he  hnd  cleared  i»p  his  ekm-- 
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Oa  hb  crosB-examinatton  the  witness  further  testified,  thlit  the    s^b.  Tem^ 
defendant,  at  the  time  of  the  eoKlrennttion,  stated,  th&t  b^  hAi  his        *^^' 
informaiioD  from  Mr.  Hughes,  the  plaintiff's  first  mate,  who  said      Shipman 
he  was  dif^cted  by  the  plaintiff  to  cut  the  sticks  and  mark  the      Borrows. 
hides. 

Upon  tMs  testimony  the  plaintiff  rested  his  cause. 

The  defendant  then  introduced  the  deposition  of  Hughes,  the 
mate,  in  evidence,  and  called  Jeharasy  and  several  others  as  wit- 
nesses, to  prove  that  the  marks  of  a  number  of  hides  brought  in. 
the  ship  Bunker-Hill  (of  which  the  plaintiff  was  master)  from 
Carthagena  to  New-York,  and  consigned  to  Jeharasy,  had  been 
altered  by  the  direction  of  the  plaintiff,  and  that  those  hides,  bad 
been  exchanged  by  him,  for  others,  of  inferior  quality  belonging 
to  himself;  the  inferior  ones  being  mtermingled  with"  the  good 
ones,  and  delivered  by  the  plaintiff  to  Jeharasy.  The  defendant 
also  read  the  depomtion  of  Hughes,  and  produced  some  other  tes- 
timony to  prove  that  the  plaintiff  had  directed  the  mate,  if  neces- 
sary, to  cut  and  split  some  of  the  sticks  of  fustic,  brought  home  in 
the  same  ship,  for  the  purpose  of  making  their  number  corres- 
pond with  those  taken  on  board  in  South  America.  The  defend- 
ant also  introduced  evidence,  for  the  purpose  of  showing,  that  he 
was  not  actuated  by  malice  in  making  his  communications,  having 
done  what  he  deemed  to  be  his  duty. 

The  plaititiff  on  his  part  then  called  a  number  of  witnesses,  to 
r^but  the  whole  of  this  evidence,  and  .to  impeach  the  accuracy 
of  Hughesf  deposition.  But  as  this  testimony  has  no  material 
bearing  upon  the  questions  of  law  decided  by  the  court,  it  is 
omitted  here. 

Daring  the  course  of  the  trial,  the  plaintiff  called  Thomas  H. 
Iferry  as  a  witness ;  and  in  the  progress  of  his  examination,  he 
wa9  asked  by  the  counsel  for  the  plaintiff,  '*  what  the  general 
dutraeter  of  the  plaintiff  was?'  To  this  question  the  counsel  for 
the  defendant  objected,  upon  the  ground  that  the  general  charader 
df  the  plaintiff  bad  not  ft^en  ptit  m  t«su6,  nor  impugned  by  the  de- 
fendant. 

The  objection  was  overruled  by  the  Judge,  and  the  witness  tes- 
tified, that  he  had  known  the  plaintiff  for  several  years,  and  that 
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Feb.  Teniy  his  character  was  good.     The  plaintiff's  ceunsel  then  subse- 
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I quently  examined  several  atker  mtnesses  upon  the  iomeponU^  and 

Shipman  they  gave  the  same  answer.  The  plaintiff  also  called  one  Heorjr 
^^^  J  Austin  as.a  witness,  who  testified^  that  the  (dainliff  at  the  time  of 
his  difficulty  with  the  defendant,  commanded  the  Bunker-Hill. 
That  the  plaintiff  had  purchased  that  vessel,  but  owing  to  the 
difficulty  with  the  defendant,  the  bill  of  sale  was  not  delivered  to 
him.  That  the  company  having  refused  to  insure  for  the  plamtiffy  hs 
coidd  not  procure  st^fficient  credit  to  pay  for  the  vessel. 

John  Austin,  a  witness  called  by  the  dejendant^  also  testified  to 
the  same  point,  and  stated  that  he  himself  applied  to  the  New- 
York  Company,  for  insurance  on  the  freight  of  the  Bunker-Hill, 
but  that  the  president  refused  to  insure,  on  account  of  the  defend- 
ant's statements. 

The  Judge  charged  the  jury,  that  he  had  doubts  whether  the 
words  stated  in  the  declaration,  were  actionable  in  themselves, 
without  an  allegation  of  special  damage  ;  but  for  the  purposes  of 
their  decision  they  were  to  be  considered  as  actionable.  That  the 
•lander,  charged  in  the  declaration,  might  be  disproved  by  the 
fact,  that  the  occasion  on  which  the  words  were  spoken,  and  the 
purposes  of  the  defendant,  might  be  such  as  to  justify  their  being 
used.  That  if  Hughes  had  made  the  statements,  set  forth  in  the 
defendant's  notice,  to  the  defendant,  and  the  latter  believing 
them  to  be  true,  had  communicated  them  to  the  Insurance  Com- 
pany, with  good  motives  and  for  justifiable  purposes,  then,  no 
malice  could  be  inferred  from  the  speaking  of  the  words.  But  if 
on  the  other  hand,  the  communications  had  been  made  by  the 
defendant,  for  the  purpose  of  injuring  the  plaintiflj  and  with  a 
view  to  put  down  all  rivalry  in  the  trade  in  which  he  was  engaged, 
they  could  be  by  no  means  juslilied.  If  Hughes  spoke  falsely, 
relative  to  the  hides  and  fustic,  but  was  believed  by  the  defendant, 
and  if  the  latter  communicated  his  statements,  with  good  motives 
and  for  justifiable  ends,  to  the  company,  giving  at  the  same  lime 
the  name  of  his  author,  then  the  defendant  must  be  acquitted  ; 
for  in  that  case,  Hughes  would  be  deemed  the  slanderer  and  not 
BurrowSi 
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That  the  defendant,  haviDg  pftaded  a  justification  of  the    Fa^  Tem, 
w;ord8  charged  in  the  second   count  of  the  declaration,  was  ' 

bound  to  assume  the  affirmative  and  prove  their  truth.  Whether  ^^P™^ 
he  had  done  so,  was  a  question  of  fact  for  them  to  consider :  Bunwa. 
add  if  they  put  confidence  in  the  testimony  of  Hughes,  cor- 
roborated by  that  of  the  defendant's  other  witnesses,  the  weight 
of  testimony  was  probably  with  the  defendant.  But  if,  on  the 
contrary,  they  thought  that  the  plaintiff' had  successfully  rebutted 
the  defendant's  evidence,  and  if  they  believed  that  the  defendant 
was  actuated  by  malicious  motives,  exemplary  damages  in  such 
case  could  not  be  deemed  improper. 

The  jury  returned  a  verdict  in  favour  of  the  plaintiff  for  one 
thousand  dollars  damages  and  six  cents  costs. 

The  defendant  now  moved  for  a  new  trial : 

I.  Because  proof  of  special  damage  was  not  admissible  under 
the  pleadings. 

H.  Because  evidence  of  the  plaintiff's  general  good  character 
was  inadmissible,  until  put  in  issue  by  the  defendant. 

HI.  The  verdict  was  against  law  and  evidence. 

IV.    The  damages  were  excessive. 

There  was  also  a  motion  in  arrest  of  judgment  for  defects  iu  the 
declaration. 

Mr.  D.  Oraham  a»^  Mr.  Ogden  Hoffman^  for  the  defendant,  as 
to  the  first  point,  contended,  that  the  special  damage  was  not  set 
forth  with  sufficient  certainty  in  the  declaration,  to  entitle  the 
pltuntiff  to  introduce  any  evidence  to  prove  it.  The  rule  is,  that 
the  special  damage  must  be  so  stated,  that  the  defendant  may 
come  prepared  to  meet  the  charge.  It  is  not  enough  to  set  forth 
in  general  terms,  that  **  certain  Insurance  Companies  in  the  city  of 
New-York"  *«  refused  to  insure  any  vessel  commanded  by  the 
plaintiff;'*  but  the  parHeular  insurance  company  or  companies, 
which  80  refused  should  have  been  specified  in  the  allegatioTi. 
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FA  T«a^  H«w  could  the  defendant  cdkne  into  court  prepared  to  meet  a 
^*  charge  00  general  in  its  termsl  Was  be  bound  to  make  inquiry 
8hipin«n  ^^  every  insurmnce  office  in  the  city  of  New-¥ori[»  and  ascertain 
whether  that  particular  company  was  tlie  (Hie  referred  tp  in  the 
declaration  t  Or  was  not  the  plaintiff  rather,  (who  of  course 
knew  to  which  company  he  referred,)  under  every  legal  obliga- 
tion to  point  out  to  the  defendant  the  exact  charge  he  intended  to 
prove  1  When  it  is  said  that  the  plaintiff  was  bound  to  set  forth 
with  exactness  the  particular  individuals,  who  reAised  to  make  in* 
suranoe  far  the  (daintifl^  we  mean  that  he  was  thus  bound,  if  he 
expected  to  gwe  etAiencey  under  the  charge^  at  the  IriaL 

The  words  in  the  first  count  are  clearly  not  actionable  per  se, 
and  the  rules  of  pleading  are  of  course  directly  applicable  to  that ; 
and  the  same  remark  might  be  extended  to  the  third  and  fourth 
counts,  were  it  necessary  to  examine  them.  To  make  words  ac* 
tionable  from  their  application  to  the  plaintiff's  calling,  they  must 
relate  exclusively  to  that  specific  employment,  and  connect  them- 
selves with  it  per  se.  They  cannot  be  extended  by  inuendos  be- 
yond their  natural  meaning,  so  as  thereby  to  be  converted  into  a 
cause  of  action.  Here  the  inuendoes  extend  the  meaning  of 
the  words  not  actionable,  into  such  as  may  be  slanderous.  But 
the  two  last  counts  may  be  laid  errtiiely  out  of  the  question, 
for  there  was  jyo  evidence  oflfered  at  the  trial  to  sustain  them. 
The  plaintiff  did  not  pretend  to  support  the  chaq^es  laid  in 
those  counts,  or  to  show  that  the  defendant  had  ever  reduced 
his  remarks  concerning  the  plaintiff  to  writing  in  any  form.  It 
is  perfectly  clear,  that  if  the  words  themsrives  are  not  actiomdile, 
then  the  special  damage  must  be  set  out  in  the  declaration.  In 
this  case^  however,  the  declaration  does  not  allege  any  injury  to 
the  plakU^^  from  a  refusal  on  the  part  of  the  company  to  insure 
for  him.  It  states  the  injury  in  the  most  general  terms,  and  the 
court  cannot>  by  uUendmentf  say,  that  the  injury  fell  upon  the 
plaintiff. 

But,  if  we  mxpffioe  the  words  to  be  actiottable  per  ee^  th^i  the 
plaintiff  was  not  bound  to  state  any  special  damage,  and  the 
general  allegations  would  have  been  sufficient.    If  stated,  he 
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WW  under  no  iMigation  foproM  tAe  special  damage,  bat  mighl    Fabw  T 

have  ireaeadthat  part  of  Us  dedaiatioii  as  a  nulUlfy  and  have  ^^ 

passed  it  by.  But  Ike  eraipkuAt  is  here.  The  ptaintiff  has 
0He$npUd  to  allege  speoial  damage,  and  has  staled  it  iaoomotly  : 
under  these  circumstances,  he  ouirht  not  to  have  been  permitted 
/o  prose  U.  We  object,  not  to  the  statmnmU  of  the  special  damage 
m  the  declaratioB,  but  to  the  proof  which  was  let  in.  imder  the  im* 
proper  or  imperfMt  allegatioD.  The  evidenee  thus  offered,  miost 
have  had  a  serious  efieot  upon  the  mindEi  of  the  jury ;  for  it 
biought  down  a  gmeral  charge  to  a  pointy  so  that  the  plaioliff'is 
loas  was  made  certain  and  tangible.  Witnsaasa  testified  that  ttia 
New-Yorir  Insuraaee  Company  refused  to  underwrite  upo9  tka 
plaintiiTs  propertv  in  consequence  of  the  defendants'  imputatkMia. 
They  went  farther^  and  showed  that  the  fdajntiff 'a  credit  wa^so 
injured  thereby,  that  he  could  not  pay  ficMr  the  vessel  which  he 
had  contvaeted  to  puichaseu 

The  damage  thus  proved  was  ^eml  in  every  sense  of  tfaa 
word,  and  that  proof  had  a  powerful  tendency  to  produce*  a  vem 
diet  against  the  defendaat.  Had  he  known  before  the  trial  that 
it  was  the  Jfew^York  company,  which  refused  to  eflect  the  iosnrw 
ance,  then  he  might  have  come  prepared  to  eqdain  the  oifcomh 
stances  under  which  the  charge  was  made,  and  the  saotiveQ^  whi^ 
induced  him  to  make  it 

In  the  second  count,  the  damage  is  laid  more  broadly  than  tba 
charge  will  warrant,  and  it  may  be  deemed  defective  for  tfttsi 
But  we  rely  upon  the  general  proposition,  that  the  eiudence  WM 
improperly  admilted.  [S  Starkie  Eo.  870.  pi.  4.  I  CkU.Fk9d. 
a89i  I  Samd.t4a.b.  n.  5.  10  Johm.  Mop.  9ai.  I  Morfm^SK. 
1  BolPiMr.68.  Bull.  J^.  P.  7.  2PldL  jBs.  10&.  Skarkieo^ 
Slan.  S22.] 

IL  Eviclence  of  the  plaintiff's  general  charackMr  was.alsaim* 
properly  admitted.  The  action  of  slander,  it  is  true,  puts  the 
plaintiff's  charactec  m  issue  as  to  this:  itewpoooo  d  U^thmditft/^ 
anCo  general  atfadc.  If  a  person  hastspdceft  slanderous  woids  of 
another,  whose  character  is  inftunoms  that  general  obaoactocmajr 
be  proved  by  the  defendant  at  the  trial,  to  show  that  the:  plaintiff 
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Feb.  Term,    is  Dot  worthy  to  receive  damSges.     But  if  the  defendant  abstain 

'        from  anj  such  attack,  then  he  admits  the  plaintiff's  general  cha* 

racter  to  be  good,  and  the  latter  will  not  be  permitted  to  inflame 
the  minds  of  the  jury  l^  introducing  evidence  of  his  general  rec- 
titude. 

The  reas(m  is  this :  the  evidence  must  be  confined  to  the  issue* 
If  the  issue  be  as  to  a  particular  fact,  then  the  testimony  must  be 
confined  to  that,  because  the  verdict  must  be  rendered  from  the 
foctij  and  not  from  the  plaintiff's  general  character,  A  person  of 
spotless  general  reputation,  may  be  guilty  of  the  particular  act 
laid  to  his  charge,  and  the  minds  of  the  jury  are  not  to  be  drawn 
away  from  the  facts  relative  to  the  charge  by  any  extraneous 
proof. 

Evidence  of  the  plaintiff's  rank  and  condUUm  in  life  may,  in 
some  instances,  be  given  for  the  purpose  of  graduating  ihe  dam- 
ages by  a  proper  standsurd.  So  in  some  cases  the  jdaintiff  may 
give  evidence  of  his  comJiic^  where  that  is  the  BubjjBct  matter  of 
the  charge.  For  instance,  if  a  captain  of  a  vessel  were  charged 
with  improperly  carrying  too  much  sail  from  drunkenness,  he 
might  give  evidence  of  his  general  conduct  in  that  particular. 
But  the  rule  is  inflexible,  that  the  plaintiff  can  never  give  evi- 
dence of  his  general  character  in  an  action  of  dander,  until  it  is 
pot  in  evidence  by  the  defendant  himself.  [1  Camp.  A.  460. 
F(whr  V.  The  JEtna  Ine.  Co.  6  Cawen  B.  675.  Stow  v.  Ceneerse. 
8  Can.  Rep.  325.  345.  Lamed  v.  Bttgmgton.  3  Maes.  Rep.  546. 
i  Bee.  and  Put.  iS4.] 

[The  counsel  for  the  defendant  also  went  into  an  elaborate  ex- 
amination of  the  third  and  fourth  points,  and  of  the  motion  in 
arrest  of  judgment.  But  as  the  court  gave  no  opinion  upon 
these  points,  the  arguments  are  omitted.] 

Mr.  J.  Jinthon  for  the  plaintiff  contra. 

I.  The  words  in  all  the  counts  being  introduced  with  a  coUo- 
gmjom  as  to  the  plaintiff^s  profession  or  calling  are  actionable  per 
se ;  and  if  so,  then  the  averments  of  special  damage  wiQ  not 
vitiate  the  declaration.     Where  the  words  are  not  actionable  in 


/ 
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theoiselyes,  but  the  sptckUdamage  is  the  gist  of  the  aclioo,  then    F^  Tem^ 
the  avennents  of  that  damage  must  he  precise.     No  matter  how        ^^^ 
humble  the  calling  of  an  individual  may  be,  words  spoJcen  of 
him  in  relatioo  to  that  ccdling,  which  have^  tendeney  to  injnie 
hhn  in  it,  are  held  to  be  actionable.  [  1  Lev.  115.  DemareH  v.  Hwr^ 
ingy  6  Cowen's  Rep.  76.    Mott  v.  Cmnstock.  7  lb.  654.  Burteh  v. 
Mtckeretmy  17  John.  B.  217.] 

If  the  word?  used  by  the  defendant  are  actionable  when  applied 
to  a  ehip-masteTy  then  Ihe  colloquium  aiifficiently  connects  itself 
with  the  averment  The  first  count  states,  that  the  injurious 
wprds,  were  epeken  with  an  intent  *«  to  cause^t  to  be  believed*' 
**  that  the  plaintiff  was  dishonest  and  unworthy  to  be  trusted  with 
'^  the  commanul  ofatessel  as  captain  thereof.**  It  then  avers  that 
the  words  were  uttered  in  a  conversation  concerning  the  plaintiff 
and  ^*  hie  cdllm^  and  concerning  a  certain  voyage  then  lately 
made  by  him  as  mailer  of  a  certain  ship.  Can  there  be  any  doubt 
then,  that  euch  words,  thus  uttered,  must  naturally  be  deeply  inju- 
rious to  the  plaintiffin  the  line  of  bis  calling  1  If  so,  then  they  are 
actionable  per  «e,  without  ftny  allegation  of  special  damage  ;  and 
the  special  damage  is  merely  in  aggraiDatUm  of  the  general  dam- 
age, and  it  need  not  be  so  precisely  stated  as  where  it  forms  the  gist 
of  the  action. 

As  matter  of  aggravation,  the  special  damage  is  averred  with 
sufficient  precision.  If  the  averment  is  defective  in  fortHy  then 
the  defendant  should  have  demurred^  and  he  could  not  take  ad- 
vantage of  the  defect  at  the  triaJ. 

He  is  now  driven  on  that  point  to  his  motion  in  arrest  of  judg- 
ment. But  the  matter  alleged  in  aggravation,  was  a  natural  re- 
sult of  the  slanderous  words,  and  as  the  jury  might,  under  a  gene- 
ral count,  have  been  called  upon  to  infer  it,^  it  was  admissible  in 
evidence  without  averment.  The  matter  in  aggravation  was  net 
merely  the  refusal  to  insure,  but  the  consequences  resulting  from 
the  refusal :  viz.  the  loss  of  freight  by  persons  refusing  to  ship, 
when  they  could  not  insure.  The  plaintiff  at  the  trial,  abandoned 
this  matter  of  aggravation  ;  having  only  proven  the  nfueai  to  itv^ 
$wrej  he  went  into  no  proof  of  consequential  loss  of  freight. 

VOL.  I.  52 
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FA.  Temiy        But  the  second  count  is  good  beyond  all  doubt,  and  the  de-- 

^^^'        fendant's  counsel  admit  that  it  is.     The  words  in  that  count  are 

^^'V"^^      of  the^)^elve8  actionable,  and  where  that  is  the  case,  the  averment 

BwTowfl.      of  special  damage  will  not  prejudice  the  declaration  ;  [Starkie  on 

Slan.  365.]  and  it  need  not  be  averred  with  any  precisioD.  iStark. 

onErid.  fcoofe  4.,  p»  871.]  The  verdict  being  general,  one  good 

count  is  sufficient  to  uphold  it,  and  if  need  be,  the  Judge's  notes 

can  be  referred  to,  for  the  purpose  of  directing  the  judgment  to 

the  second  count.  [7  CoweiCs  R.  728.] 

As  to  the  evidence  of  special  damage,  it  was  confined  to  the 
testimony  of  Thompson,  and  the  refusal  of  the  ^ew-Yark  Company 
to  insure.  The  refusal  to  insure  was  no  damage  per  te.  The 
court  will,  therefore,  sustain  the  verdict  if  possible,  without  infer- 
ring that  the  jury  gave  damages  on  that  score.  [1  Bhu  Rep.  185. 
MeMmney  v.  Birch.]  There  is  a  fallacy  in  the  supposition  that 
the  defendant  did  not  come  to  the  trial  prepared  to  meet  the  very 
proof  of  special  damage  which  was  oflered.  The  declaration 
stated  that  certain  Insurance  Companies  refused  to  insure,  and  Ihe 
defendant  well  Icilew  trAere  his  attack  upon  the  plaintiff  had  been 
made.  He  in  point  of  fact  could  not  b%a  have  known,  that  it  was 
the  .Areus-Forfc  Company  which  refused  to  insure,  and  he  was  not 
taken  by  surprise.  The  court  will  not  infer  that  the  verdict  was 
given  by  the  jury  for  i\it  special  dainagCy  but  on  account  of  the 
general  aggravation  of  a  charge,  maliciously  made,  which  they 
believed  to  be  untrue.  The  defendant  has  not,  therefore,  any  real 
cause  of  complaint  on  this  ground,  and  the  court  will  not  grant 
him  a  new  trial  unless,  substantial  justice  requires  it. 

II.  The  proof  as  to  the  general  character  of  ihe  plaintifi'  was 
not  offered  until  after  the  defendant  had  gone  into  his  justification, 
and  charged  the  plaintiff  with  dishonesty  amounting  to  a  fdonv- 
It  was  therefore  admissible,  first  to  rebut  the  charge,  and  seccmd, 
to  aggravate  the  damages.  The  plaintiff  had  a  right  to  ofier  the 
evidence,  afler  the  defendant's  proof,  for  the  puipose  of  showin* 
to  the  jury,  that  it  was  in  no  wise  probable,  that  any  man  of  good 
character  would  descend  to  the  contemptible  conduct  with  which 
he  was  charged  ;  especially  where  the  whole  of  the  defendant's 
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evidence  was  controverted,  and  the  facts  charged  against  the    Feb.  Tenn, 
plaintiff  were  left  in  doubt.  '^^* 

In  an  action  for  a  libel,  ^here  the  defendant  justifies,  the  plain- 
tiff may  offer  his  character  in  evidence,  before  he  is  attacked  at 
the  trial ;  especially  where  the  defendant's  charge  imputes  a 
crime  to  the  plaintiff.  The  very  imputation  takes  away  the  pre- 
sumption  of  good  character,  and  the  plaintiff  ought  upon  every 
principle,  to  be  permitted  to  show  what  his  true  character  is^ 
[Stark:  an  Ev.  367  370.,  Book  4.  King  v.  Waring,  5  Esp.  R.  li 
6  Mass.  Rep.  546.     Hardmg  v.  Brooks.  5  Pkk.  Rep.  244.] 

IIL  The  damages  are  such  as  the  Judge  contemplated  and 
charged  the  jury  to  give,  if  they  disbelieved  the  testimony  of 
Hughes  and  should  come  to  the  conclusion  that  the  slander  was 
circulated  by  the  defendant  to  put  down  the  plaintiff's  rivalry  in 
trade,  and  this  matter  was  entirely  within  their  province.  Besides 
this,  the  evidence  was  sufficient  to  warrant  them  in  coming  to 
that  conclusion. 

IT.  No  new  trial  can  be  granted  for  excessive  damages,  unless 
they  are  so  flagrantly  excessive  as  to  evince  corruption  or  preju- 
dice on  the  part  of  the  jury.  [  Taumsend  v.  Hughes^  2  Mod.  R.  1 50. 
Beardnwre  v.  Lmngstan^  %  WU.  248.  Sharps  v.  Brke.  %  Sir  W. 
VUuk.  R.  942.  QUbert  v.  Bertmshaw^  1  Coufp.  281.  4  Term  R. 
651.  Coleman  V.  Southmcky  9  John.  R.  51.  SoiUhwick  v.  Stephens, 
10  lb.  448.    Grant  on  new  friab.] 

Ths  Chief  Justice  in  delivering  his  opinion,  observed,  that  a 
new  trial  ought  to  be  granted  upon  the  ground,  that  the  evidence 
as  to  special  damage  was  improperly  admitted :  that  the  aver- 
ments in  the  declaraiioj^were  not  sufficiently  definite  to  allow 
such  evidence  to  be  give^n  the  part  of  the  plaintiff*  The  first 
count  alleges,  that  the  defendant  with  the  intent  to  cause  it  to  be 
believed,  that  the  plaintiff  was  dishonest  and  unworthy  to  be  en- 
trusted with  the  command  of  any  vessel,  **  and  to  prevent  eertain 
**  Insurance  Companies  in  the  city  of  New-York  from  under* 
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Feb.  TtfiDy  *^  writing  goods,''  &c.,  uttered  the  words  complained  of.  The 
^^^'  fourth  count  sets  forth,  that  the  defamatory  words  were  uttered 
and  published  in  the  presence  and  hearing  of  the  President,  Sec- 
retary and  Directors  of  divers  Marine  Insurance  Companies  in  the 
city  of  New-York,  by  means  whereof  Che  said  Marine  Insurance 
Companies  refused  and  declined  to  insure  a  certain  vessel  called 
the  Bunker-Hill,  &c. 

Now  these  general  allegations,  it  is  obvious,  would  give  tlie 
plaintiff  at  the  trial  the  range  of  all  the  Insurance  Companies  in 
the  city  of  New-York,  as  to  his  proof  oi  special  damage.  But  the 
defendant  would  be  wholly  unapprised  of  the  particular  company, 
which  the  plaintiff  intended  to  prove  to  have  refused  to  make  the 
insurance,  and  of  course  would  have  no  opportunity  to  prepare 
himself  to  rebut  or  explain  the  evidence,  which  might  be  offered 
against  him. 
/  The  rule  is  well  settled,  that  no  evidence  can  be  given  in  an 
I  action  of  slander,  of  any  special  damage  sustained  by  the  plaintiff, 
I  unless  it  be  particularly  set  forth  In  the  declaration.  The  object 
I  of  the  rule  is  to  prevent  the  defendant  from  being  taken  by  sur- 
prise, lathe  present  case,  the  plaintiff  was  permitted  under  this 
declaration,  (which  refers  in  general  terms  to  certain  Insurance 
Companies,)  to  prove  that  the  ^ew-York  Insurance  Company, 
refused  to  insure  the  plaintiff  in  consequence  of  information  cona- 
municated  by  the  defendant  to  their  president  The  defendaot 
being  miapprized  of  the  particular  company  referred  to  by  the 
plaintiff  in  his  declaration,  had  no  opportunity  of  ^Kiwing  the  cir- 
cumstances under  which  his  information  was  communicated,  and 
ef  oourse,  may  have  been  taken  by  surprise.  The  avetment  of 
Ifae  special  damage  w^s  altogether  too  loose,  and  general  to 
admit  the  inroof,  and  for  this  reason  there  should  be  a  new  trial. 

The  Chief  Justice  further  remark^,  that  he  should  give  no 
ofHQioa  upon  the  other  point,  as  to  wither  the  evidence  of  the 
l^ainttff'e  general  good  character  was  admissible  ui^der  the  cir- 
cumstances or  not.  But  that  the  evidence  admitted  by  the  Judge 
of  apecial  damage,  being  improperly  received,  he  was  of  opinioB 
that  there  must  be  a  n^w  trial,  the  cost^^  to  abide  the  «vent  of 
the  suit. 
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Hoffman,  J.     This  was  an  action  of  slander,  tried  before  me   F«k  Tmcm, 
at  the  but  December  Term  of  this  Court.     The  defendant  nK>ve0       ^^^ 
in  arrest  of  judgment  and  aiao  for  a  new  trial,  on  the  ground  thai     SUpmsa 
improper  testimony  was  admttled.     I  do  not  consider  it  uecessa*     Bwiowil 
ry  to  determine  the  first  question,  as,  after  much  reflection,  and 
an  examination  of  the  authorities  cited  on  both  sides,  I  have  ar<* 
rived  at  the  conclusion,  that  a  new  trial  ought  k)  be  granted.   The, 
declatatibo  sets  forth  th&  situation  of  the  plaintiff  as  a  ship-^iiast 
ter,  the  uttering  of  the  slanderous  words  by  the  defendant,  and 
Ihat  by  reason  of  the  same,  **  certain  Insurance  Companies  in  the 
'^city  (tf  New  York,  refused  to  insure  any  vessel  commanded  by 
"  the  said  plaintifl^  as  snch  ship-master,  or  any  goods  ladea  on 
'<  board  any  vessel  by  him  commanded.''     The  plaintiff  produced 
aa  a  witness  to  support  his  right  of  actkm  Alexander  Thom^pson, 
who  testified,  that  the  words  charged  in  the  declaration  were  spo^ 
ken  by  the  defendant  in  the  office  of  the  New  York  Insurance 
Company,  of  which  efiice  he  is  the  Inspector  ;  a^  that  the  said 
company  refused  io  insure  the  plaintiff,  in  conse^iuenee  of  the  in* 
formation  given  fay  the  defendant,  until  the  plaintiff  should  dear 
up  his  character  ;  and  that  the  vessel  so  refused  to  be  insured 
was  the  Bunker  Hill,  &c.    To  this  testimony  the  counsel  lor  the 
defendant  objected. 

It  appears  to  foe  a  well  settled  rule  of  law,  **  That  no  evidence 
**  shall  be  received  of  any  loss  or  injury  which  the  ^plaintiff  has 
**BU8Caiiied  by  the  speaking  of  the  wonh,  unless  it  he  spectafly 
^stated  in  the  deelarati<m  :^  [1  SmmderSf  £43^  note  5.]  Nor  is  it 
material  whether  the  words  be  actionable  pet  oe,  or  not.    For* 
mefly  less  particularity  was  required,  when  the  words  were  ac- 
tionaUe  per  oe,  than  when  they  i|%re  not ;  but  Williams,  in  his 
notes  to  Saunders,  to  which  i  have  refeited,  obsenpos^  <*that 
^  Diodem  practice  does  not  warrant  the  distinction,  and  tlOftt  it 
<*is  now  fully  established,  that  the  special  damage  in  •etch  case 
**inust  be  alike  particularly  specified  in  the  declaration/'    This 
rule  has  been  sanctioned  by  all  the  decisions  in  the  English 
courts,  and  by  the  decisions  in  our  own,  as  far  as  I  have  examin- 
ed them,     in  oonfirmation  of  the  principle,  I  refer  to  the  caoeo- 
dted  by  Williams,  in  his  notes  to  the  case  of  Cra^  v,  Baiky  to 
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Feb.  TeniH  /.  ChUty  on  Pieadmg^  385,  386,  and  to  the  case  of  Herrkk  v.  La- 
'^^       p&atiH  IttA  John.  S81.     If  this  rule  be  correct,  (and  that  it  is  I 


^^^      have  no  doubt,)  let  us  apply  it  to  the  particular  case  before  us. 

BwrowK     Under  the  general  allegation,  that  eertain  Insiirance  Companies 
refused  to  insure,  the  plaintiff  was  admitted- to  prove  that  a  jyarti- 
Cttlor  Insurance  Co.,  to  wit,  the  New  York  Insurance  Co.,  refus- 
ed, &c.     The  reason  of  this  rule  is  an  obvious  one.    The  parti- 
cular persons  by  whom  the  plaintiff  was  injured,  in  consequence 
of  the  defamatory  words,  must  be  within  his  own  knowledge, 
and  they  niiust  be  so  particularized  in  the  declaration,  as  thai 
the  iefendant  may  have  notice  of  the  cause  of  complaint,  and 
be  enabled  to  meet  it,  if  the  charge  be  false,  &c.    [1  CMt- 
Qf,  857.]    If  th6  JVeio-Forfe  Ctmpamf  had  refused  to  insure,  the 
plaintiff  must  have  known  the  fact,  and  he  had  no  right  to  con* 
ceal  that  knowledge,  and  throw  the  burthen  upon  the  defendant 
of  preparing  his  defence,  by  making  inquiries  of  every  Insurance 
Company  in  the  city  of  New-York,  under  the  uncertainty  to 
which  particular  company  the  plaintiff  might  direct  his  proof. 
The  counsel  for  the  plaintiff,  however,  contends,  that  as  the 
words  were  actionable  per  te,  this  particular  testimony  became 
unimportant.    This  undoubtedly  would  be  a  good  objection  to  a 
demurrer  to  the  declaration,  upon  the  generality  of  the  averment 
of  the  special  damage ;  but  the  objection  here,  is  not  to  the/rfeod- 
ing$^  but  to  the  proofs  which  was  admitted  under  the  pleadings. 
And  I  have  already  shown,  that  the  rule  is  as  inflezibie,  when 
the  words  are  actionable,  as  when  they  are  not.    A  further  an- 
swer is  offered  by  the  counsel  for  the  plaintiff,  that  the  refusal  to 
insure,  as  proved  by  captain  Thompson,  did.  not  amount  to  any 
proof  of  special  damage,  as  ths^  did  not  follow  it  up  by  showing, 
that  hi  consequence  of  such  refusal  the  jdaintiff  lost  any  freights 
or  other  advantages.    The  question,  however,  still  recurs,  why 
or  for  what  purpose  did  they  offer  it  ?    If  it  could  .amount  to  no- 
thing, why  did  they  persist  in  offering  it,  afler  the  objecUons  of 
the  counsel  for  the  defendant  f  '  If  the  testimony  was  not  autho- 
rized by  the  pleadings,  and  the  law  by  which  those  pleadings  are 
to  be  governed,  it  ought  to  have  been  rejected  as  irrelevant.   Bm 
it  cannot  be  denied,  that  with  a  jury  in  a  commercial  city,   and 
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compoeed  in  part,  at  least,  of  commercial  men, that  the  iajury  or  Feb.  Tem^ 
damage  that  would  resultfrom  a  refuaal  to  inmire  by  a  reepeeta*  ,« 
ble  company,  on  account  of  charges  made  agaiiiliit  an  individual     ^">'Poi*>^ 
making  the  application,  isr  so  immediate  and  apparent,  that  it  must  ^  Bonowf. 
and  would  have  a  decided  influence  upon  their  minds  in  the  ver- 
dict that  they  would  render.    It  would  be  considered  by  them  as 
an  injury  done  to  him,  and  the  proof  of  such  injury  would  be  ad- 
mitted, in  violation  of  the  rule,  ^*  That  no  evidence  of  any  loss 

or  injury  shall  be  received,  unless  particularly  stated  in  the  decla* 

ration.^  [  1  Smmdersy  243.  tiole.] 

But  even  if  tins  answer  of  the  plaintilTs  counsel  should  be  admit- 
ted  to  have  force,  as  respiscts  the  testimony  of  captain  Thompson, 
does  it  apply  to  the  testimony  of  Henry  and  John  Austin,  who  were 
also  produced  by  the  plaintiff,  subject  to  the  objection  of  the  de-* 
fendant's  counsel  ?  Henry  Austin  testified,  that  the  plaintiff  com- 
manded the  Bunker  Hill ;  that  he  purchased  her,  but  that  the 
bill  of  sale  was  not  delivered  on  account  of  the  difficulty  with 
the  defendant,  and  that  the  company  having  refused  to  in- 
sure, the  plaintiff  could  not  procure  sufficient  credit  to  pay  ftxc 
the  vessel,  that  the  witness  and  dthers  who  had  been  con- 
cerned in  the  purchase  were  injured  as  well  as  the  plaintiff.  John 
Austin  testified  that  be  applied  to  the  New-York   Insurance 
Company  for  insurance  on  the  freight  of  the  Bunker  HiU ;  that 
the  president'  refused  to  insure  on  account  of  the  statements  of 
the  defendant ;  that  the  Bunker  HiU  had  been  bought  by  the 
plaintiff,  but  the  bill  of  eale  had  never  passed.      He  could  not 
remember  the  names  of  the  applicants  for  freight,  nor  who  had 
refused  to  give  it,  because  the  office  would  not  insure  until  the 
plaintiff's  character  should  be  cleat^d  up. 

This  testimony  is  to  be  taken  in  conhection  with  the  previous 
testimony  of  captain  Thompson,  who  Ud  proved,  that  in  conse- 
quence of  the  alleged  slander  of  the  plaintits^the  N.  Y.  Co.  had  re- 
fused to  insure.  *  And  H.  Austin  testifies,  that  ia  consequence  of 
this  refusal,  the  plaintiff  was  prevented  from  consunxnating  a  con- 
tract which  he  had  entered  into  for  the  purchase  of  th^  Bunker 
Hill»and  that  no  bill  of  sale  was  delivered  to  the  plaintiff,  because, 
on  account  of  such  refusal  by  the  company,  he  could  \|iot  procure 
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PA.  Teisy   attffieieal  credit  to  pay  for  the  vessel.    This  testigaony  a|q»earB  U> 
^^\ .  jae  ooteiily  to  make  out  an  iiqury  sustained  by  the  plain tiif,  but 


amoiuits  to  procrf  of  a  clear  technical  special  damage  sustained- 
The  ordinary  cases  in  which  special  damage  is  alleged  to  support 
woida  not  in  ihemselfes  actionable^  are  those  in  which,  by  reason 
of  the  words,  the  plaintiff  lost  the  benefit  of  some  contract  which 
be  would  otherwise  have  had.  It  is  so^  **  When  a  communica* 
^  tiott  or  treaty  of  marriage  is  alledged,  and  the  marriage  wjas 
**  lost  by  reason  of  speakiflg  the  wcNrdB."  [JlfoM^  v.  Baker,  S 
Cowm,  353.  Opm.  of  Wooiwortky  /.]  It  is  so  in  the  usnal  cases 
of  slander  of  title,  although  in  tbeae  latter,  the  j^ntiff  is  pre- 
vented from  selling,  on  account  of  the  slander :  and  the  general 
nde  undoubtedly  is,  *'  that  when  the  plaintiff  is  prevented  from 
**  succeeding  to  any  preferment,  benefit,  or  advantage  whatever, 
"  by  reason  of  the  slanderous  words,  he  may  maintain  an  action 
«« for  the  special  damages."  [Starfets  on  Slander,  160.] 

The  law  would  therefer^  presume  that  this  contract  for  the  pur- 
chaseof  the  Bunker  Hill  would  have  beena  gainful  contract  tohim, 
and  even  if  it  did  not,  H.  Austin's  testimony  removes  all  doubt,  by 
cleady  proving  that  the  plaintifl^  as  well  as  the  witness  and  others 
who  were  concerned  in  the  said  purchase,  were  expressly  injured 
by  the  purchase  not  being  consummated.     Had  the  plaintiff  con- 
summated the  purchase,  as  be  might  have  done,  had  it  not  been 
for  the  slander,  he  would  have  been  entitled  to  the  freight  of  the 
Bunker  Hill ;  and  J.  Austin  proves  that  applicants  for  freight  re- 
fused to  give  it,  because  "  the  offices  would  »>t  insure."  By  what 
averment  in  the  declaration  was  this  tescimony  covered  1    So  feur 
from  being  parttcularized,  there  is  bardly  a  ^aierot  averment  thai 
would  embrace  it ;  and  if  the  »*»1^  be  as  I  have  stated  it,  the  par- 
ticular persons  with  whom  <he  contract  was  made  for  the  purchase 
of  the  vessel,  ought  to  ha^-^  been  named ;  and  upless  so  namet^ 
the  testimony  ought  b^  to  have  been  received.     If  not  adnulted 
to  prase  tpedsl  dMiage,  R  was  not  admisaiUe  to  oggriiDale  the 
damages  by  p^Mving  a  particulwt  damage  or  injury  m  addUim  to 
the  genorit'  ooe  that  the  law  infers.    I  am  therefore  of  opmoo, 
that  I  «rred  upon  the  trial  in  admitting  the  testimony  I  have  le- 
ferred  to.     I  may  be  permitted  to  say,  that  the  testimony  was  ad- 
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milted  by  me  with  strong  doubts,  which  I  expressed  upon  the    Fek  Temi» 

trial  at  the  time,  and  in  the  absence  of  all  authoHties.    Subse-  * 

quent  examination,  and  the  arguments  of  counsel,  have  satisfied     fflupnMa 
me  that  I  was  wrong,  and  I  am  free  to  retract  the  error.  Borrows. 

The  second  point  on  which  the  defendant  relies  is,  that  the 
plaintiif  was  allowed  to  prove  his  general  character,  without  any 
impeachment  of  it  by  the  defendant,  except  so  far  as  the  particu* 
lar  facts  proved  in  justification,  imputed  dishonest  conduct  to  him. 
The  plaintiff  ittsidts  that  he  had  that  right,  as  the  justification  of 
the  defendant,  and  the  evidence  offered  under  it,  directly  charged 
the  plaintiff  with  dishonest  conduct,  and  that  the  plaintiff  might 
therefore  show  his  general  character  for  honesty  and  integrity,  to 
rebut  the  specific  facts  proved  by  the  defendant,  or  the  inference 
to  be  drawn  from  them.  To  sustain  this  position,  the  plaintiff  re- 
lies upon  the  practice  in  criminal  prbceedings,  where  the  person 
indicted  is  allowed  to  meet  the  specific  proof  of  the  charge  laid 
in  the  indictmeht  by  evidence  of  his  general  character.  This, 
however,  is  an  exception  to  the  general  rule,  and  is  recognized  as 
such  exception  in  all  the  books.  The  case  of  7%e  Attorney  Ge- 
neral V.  Bawmany  cited  in  the  note'  to  2  Bos.  and  Put,  532,  is  in 
point.  That  was  an  information,  proceeding  against  the  defend- 
ant on  a  charge  of  corrupting  cheers  and  keeping  false  weights. 
The  very  essence  of  the  proceeding  was  founded  upon  proof  of 
corruption  on  the  part  of  the  defendant ;  but  the  prosecutiorr  was 
for  the  penalty,  and  not  for  the  crime.  To  meet  this  proof,  testi- 
mony was  offered  of  the  general  character  of  the  defendant,  to 
show  that  he  was  incapable  of  committing  such  a  crime.  But 
the  testimony  was  overruled.  Eyre  Ch.  B.  says,  I  cannot  ad- 
mit it  in  a  civil  suit :  in  a  direct  prosecution  for  a  crime,  such 
evidence  is  admissible.  If  such  evidence  is  admissible  in  this 
case,  it  would  be  necessary  to  try  character  in  every  charge  of 
fraud.  The  rule  that  prevails  in  criminal  cases,  does  not  there- 
fore apply :  and  to  the  decisions  in  civil  cases  in  similar  and  ana- 
lagous  ones  must  we  refer  for  the  true  rule  to  govern  us  in  this 
particular  cause. 

The  circumstance  of  a  justification  being  pleaded,  can  be,  I 
should  apprehend,  of  no  farther  importance,  than  as  it  affects  the 

vot.  I.  53 
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r©b.  Tenn,    right  to  introduce  the  testimony  on  ihe  part  of  the  defendant, 

^^^'        tending  to  prove  the  charges  against  the  plaintiff:  for  if  by  the 

Shipmaa      ^^  ^f  pleading,  he  had  been  allowed  to  do  it  under  the  general 

BimowB.      issue,  the  principle  would  still  be  the  same ;  and  that  principle,  if 

it  be  correct,  must  be,  that  when  the  defendant  is  allowed,  under 

the  pleadings,  whatever  they  may  be,  to  prove  substantive  facts 

of  fraud,  on  the  part  of  the  plaintiff,  that  the  plaintiff  may  meet 

those  facts  by  proof  of  general  character.     I  do  not  find  that  this 

principle  has  ever  been  sanctioned,  except  in  the  case  cited  from 

5th  Esp.  p.  13.  {tSng  v.  Waring  and  toi/ir,)  which  is  a  sditary 

case — a  ninprius  decision — and  is  contrary  to  the  general  spirit 

of  all  the  cases  governing  similar  circumstances. 

A  contrary  principle  is  recognized  by  Lord  Ellenborough  in 
Bamfiddv,  Massey.  [1  Camp.  460.]  by  our  Supreme  Court  in  Fow- 
ler V.  Mtna  Ins.  Co.  [6  Cowen^  673.]  In  this  last  case,  the  defend- 
antj  offered  evidence  of  fraud  on  the  part  of  the  plaintifl^  and  the 
plaintiff  met  this  charge  by  proof  of  his  good  character  for  inte- 
grity. Chief  Justice  Savage  says  the  testimony  was  improperly 
admitted,  and  observes  that  every  man  must  be  answerable  for 
every  improper  act,  and  the  character  of  every  transaction  must 
be  ascertained  by  its  own  circumstances,  and  not  by  the  charac- 
ter of  the  parties.  This  principle  I  conceive  must  be  equally  ap- 
plicable to  a  case  of  slander,  except  that  in  such  action  the  de- 
fendant is  allowed  to  impeach  the  general  character  of  the  plain- 
tiff, (a  question  that  is  now  settled,  although  upon  it  formerly  the 
court  were  divided ;  and  when  that  is  done  upon  his  part,  the 
plaintiff  is  allowed  to  meet  such  general  impeachment  by  proof  of 
general  good  character  on  his  part. 

But  a  case  very  similar  to  this,  has  been  expressly  decided  by  the 
Supreme  Court  of  Errors  of  the  state  of  Connecticut  IComkth 
V,  StoWf  3  Conn.  325.]  That  was  a  case  of  libel,  charging  the 
plaintiff  with  dishonest  practices.  The  defendant  justified,  and 
in  answer  to  his  proof,  the  plaintiff  offered  his  general  good  cha- 
racter in  evidence.  The  court  decided  that  the  testimony  was 
inadmissible,  and  the  opinion  is  not  only  entitled  to  weight  as  the 
decision  of  a  court  of  a  sister  state,  but  also  from  the  general 
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reasoning  and  able  opinion  of  Chief  Justice  Hosmbr  in  support   Feb.  Tem, 
of  it.  ^^' 

I  have  gone  more  at  Iengtl>  into  the  examination  of  these  ques* 
tioDS,  than  I  should  otherwise  have  done,  from  the  circumstance, 
that  the  cause  was  tried  before  me,  and  that  it  was  through  my 
ruling  that  the  testimony  was  admitted.  I  think  the  defendant 
is  entitled  to  a  new  trial. 

[After  delivering  this  opinion,  Judge  Hoffman  remarked,  that 
the  case  of  Harding  v.  Brooks^  [5  Pkkei^mg^s  Rep.  244]  had  just 
been  put  into  his  hands  by  the  counsel  for  the  plaintiff.  That  he 
had  examined  the  case  with  care,  and  found  some  principles  laid 
down  in  it,  which  apparently  conflicted  with  the  opinion  he  had 
formed,  and  the  cases  he  had  cited.  That,  although  he  enter- 
tained  the  highest  respect  for  the  decisions  which  emanated  from 
that  tribunal,  yet  he  could  not  subscribe  to  their  correctness  in 
the  case  referred  to,  where  they  differed  from  the  opinions  of  this 
court  upon  the  same  subject,  especially  as  no  authority  was  cited 
by  the  learned  Judge  in  Massachusetts  in  support  of  his  pos^* 
tioos.] 

Oaklet,  J.  This  was  an  action  of  slander,  in  which  the 
plaintiff  obtained  a  verdict.  The  defendant  now  moves  for  a  new 
trial  on  two  grounds:  1st.  That  evidence  of  special  damage  was 
admitted,  and  2ndly,  that  the  (daintiff  was  suffered  to  give  evi* 
dence  of  his  general  good  character,  when  it  was  not  impeached 
by  the  defendant. 

It  appears  to  be  the  established  rule,  that  no  evidence  can  be 
given  of  any  loss  or  injury  sustained  by  the  plaintiff,  unless  it  be 
specially  stated  in  the  declaration,  and  this,  whether  the  special 
damage  be  the  gisi  of  the  action,  or  whether  the  words  be  actiona- 
ble in  themselves.  [1  Sam.  243.  b.  (n.  5.)  2  PhU  Ev.  108.] 
In  the  present  case,  proof  was  given  that  one  of  the  Insurance 
Companies  in  New-York  had  refused,  ih  consequence  of  the 
words  spoken  by  the  defendant,  to  insure  a  vessel  belonging  to  the 
jAatntiff ;  and  ihat  he  thereby  sustained  a  special  injury.  This 
proof  was  not  admissible  under  the  pleadings,  the  averment  of 
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fa>.  Tom,   iipecial  damage,  being  altogether  insufficient     It  is  impossiUe  to 

*        say  what  influence  this  evidence  may  have  had  upon  the  verdict 

of  the  jury. 

The  plaintiOr  was  also  allowed  to  give  evidence  of  his  general 
good  character  after  the  defendant  had  gone  through  with  his  de- 
fence, without  impeaching  it.  This  also  strikes  me  as  inadmissible. 
The  general  rule,  as  laid  down  in  elementary  writers,  [2  PkU.  Ev. 
107.]  isy  that  the  plaintiff  cannot  give  evidence  of  the  f&imessof 
liifl  character  until  it  is  attacked.  It  is  presumed  to  be  good,  un- 
til the  attack  is  made,  and  the  plaintiff  must  rely  on  this  general 
presumption,  until  he  is  assailed.  Such  has  always  been  the 
practice  at  nmpriiw,  as  far  as  my  observation  has  extended.  The 
defendant  may,  under  this  plea  of  not  guUty,  assail  the  general 
character  of  the  plainlifT,  and  the  latter  is  bound  to  be  always  pre- 
pared to  repel  the  assault.  But,  if  the  defendant  relies  on  a  jus- 
tification of  the  charge,  by  proving  the  plaintiff's  guilt  by  direct 
evidence,  it  would  operate  as  a  surprise  on  him,  to  pemui  the 
plaintiff  to  repel  that  evidence  by  proof  of  general  character. 

In  the  case  of  Hatdmg  v.  Brooks^  [5  Pieh  S44.]  the  Supreme 
Court  of  Massachusetts  have  held,  that  the  plaintiff  may  give 
evidence  of  general  good  character,  to  repel  the  proof  offered  by 
the  defendant  under  the  plea  of  justification.  This  case  is  op- 
posed directly  to  the  conclusion  which  I  have  adopted ;  but  I  can- 
not consider  it  as  a  contrcdling  authority.  The  unUnm  practice 
in  this  state,  has  been  otherwise,  and  I  think  it  the  safe  and  correct 
rule. 

JVVt9  tridlgrmUed. 

[H.  M.  Western,  Mfy  jw  Xht  pQf.    D.  Grehtm;  Jr.  4lf y  >•  tkt  d^.] 
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Jonathan  Lawrence.  i.n-n-fwiiif. ' 

"«•««  War 

John  Titus,  Jr.,  Daniel  Y.  Townsend,  &  Bicharo  EaUs. 

In  aetioDS  iif  trespass  against  an  officer  and  persons  acting  in  las  aid ;  wliers  the 
deiandanta  appear  by  the  same  attoniej^  but  Mver  ib  their  deienoe,  and  luefuo- 

■  cessful ;  the  officer  is  entitled  to  double  eo$ts,  and  each  of  the  lay-defendaat%  to 
mtqfecot^tot  all  hems  n«t  allowed  t#tlie  ofiosr. 

This  was  an  action  of  trespass,  de  bonis  asportatU^  brought 
against  the  defendants,  (one  of  whom  was  an  officer)  fof  seizing 
property  under  an  execution  against  one  Charles  Lawrence, 
which  the  plaintiff  claimied  as  his  own. 

The  defenants  severed  in  their  defences,  and  gave  distinct  pleas. 
The  officer  pleaded  not  guilty.  Each  of  the  other  defendants, 
pleaded  not  guilty,  and  gave  special  notices,  that  they  were 
[riiaintiffii  in  the  executions  under  which  the  officer  acted,  &c. 
Verdict  for  the  defendants. 

Their  case  was  submitted  to  the  court  for  directions  to  the  tax- 
ing officer. 

Mr.  /.  Auhon  for  defendants,  insisted, 

L  That  tach  defendant  was  entitled  to  double  costs :  the  c^- 
cer,  as  expressly  protected  by  the  statute  and  the  other  two  de- 
fendants, as  acting  in  his  aid. 

IL  If  the  lay-defendants  are  not  entitled  to  double  costs,  then 
ihey  claim  full  bills  of  single  costs,  and  the  officer  claims  doable 
costs. 

For  the  defendants  were  cited  the  stakOe  [1 J2.  L.  155.]  and  the 
case  of  Bow  V.  Sherwoody  [6  John.  JR.  109.] 

Mr.  Wm.  8j  Sears  for  the  plaintiff  con/ra  contended. 

I.  That  the  attorney  for  the  defendants  in  this  cause  was  entitled 
to  but  one  retaining  fee  :  the  same  attorney  having  appeared  for 
all  the  defendants* 
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Feb.  Teini, 

18S9.  II.  That  the  attorney  for  the  defendaote  is  entitled  only  to 

LAwranoe.     single  costa,  except  for  the  separate  plea  of  the  defendant,  EUts ; 

THos,  Towns-  ^^®  vhole  proceedings  in  the  cause  having  been  conducted 

end  &  EHie   jointly  by  the  defendants,  in  the  name  of  the  same  attorney.    He 

cited.  Woks  v.  Hart  ^  Dawd.  [2  Cawm,  4S&] 

The  court  directed, 

I.  That  the  officer  should  be  allowed  a  full  bill  of  costs,  inmhUd. 

II.  That  the  other  defendants  should  be  allowed  single  costs, 
for  all  itenos,  not  oBmped  to  the  officer. 

f  Mr.  E.  Anthon,  AW^fw  (Ac  jliffs,    Mr.  W.  S.  Seus,  Alt^fw  ikt  ^JU,\ 
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Feb.  Tefm, 
1889. 

Lewis  K.  Bridge  B6A§^ 

▼. 

iaB«Coinpttiiy. 

The  Niagara  Insurance  Company. 

AU  kMM«  and  espeniiwB  neeMBtxily,  pradently  or  itmmmMy  inound  in  retpeet  to 
property  saved  firom  shipwreck,  from  the  time  of  the  shipwreck^  to  the  time 
when  the  property  can  be  Erectly  tiansported  to  the  place  of  its  nltimate  deetina* 
tioQ,  are  proper  charges  upon  the  property  so  transported  and  are,  where  the 
property  hae  been  insured,  to  be  borne  by  the  Insurers. 

Sams  fuA  for  transporting  the  master  andcrew,  and  for  their  sopport  dming  the 
same  period,  while  they  are  guarding  and  protecting  the  property,  are  also  to  be 
borne  by  the  insurers.  The  master  and  seamen,  after  becoming  discmmected 
from  the  vessel  by  the  shipwreck,  are  entitled  to  compensation  as  U^baurers  or 
ssisert  for  their  serrices  in  transporting  and  saving  the  property,  to  be  allowed 
according  to  the  naAme  of  the  services. 

Where  dollars  taken  by  the  master  and  crew  from  a  stnmded  veea^,  carried  on 
shore  and  buried  in  the  sand,  were  afterwards  stolen  before  they  could  be  re- 
claimed, they  were  ^ot  considered  as  landed  in  ''good  safety**  and  the  lose  was 
held  to  fall  upon  the  underwriters.  But  the  expenses  incurred  by  the  master  in 
Marching  for  the  dollars  are  to  be  apportioned  on  the  dollars  alone. 

Where  the  adjustment  of  a  loss  is  refoned  to  a  referee  by  a  stipulation  in  a  case, 
the  referee  is  to  be  satisfied  as  to  the  character  of  the  charges  in  such  manner  as 
he  may  think  reasonable  ;  and  in  case  of  difficulty,  application  is  to  be  made  to 
the  eoQrt  for  directions. 

This  was  a  motion  io  set  aside  an  adjustment  of  the  loss  in  this 
€a8e>  made  by  O.  H.  Hicksi  Esquire,  to  whom  the  adjustment 
was  referred  under  a  stipulation  in  the  case.    [See  pttge  S47. 

ante.] 

On  the  trial,  the  plaintiff  did  not  prove  any  abandonment,  nor 
the  delivery  of  such  preliminary  proofs,  as  showed  the  defendants 
with  exactness,  the  amount  of  the  property  lost :  some  part  ap* 
pearing  to  have  been  saved.  The  court  had,  thereupon,  decided, 
that  the  defendants  were  liable  only  for  a  partkil  loss  aad  that 
without  interest.  On  a  reference  of  the  testimony  to  the  adjuster, 
he  declared,  that  he  could  not  state  the  loss  on  the  testimony  at 
the  trial  and  needed  other  papers,  (which  he  named)  from  the 
plaintiff.  The  (daintiff  furnished  these,  (objecting  however  to 
going  out  of  the  testimony  on  the  trial)  accompanying  the  same 
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FA  Tenoy    with  copies  of  a  letter  of  abandonment,  of  all  the  preliminary 

*^^        proofs  rendered)  and  also  of  the  documents  upon  which  the  referee 

W^       finally  adjusted  the  loss :  all  which  he  alleged  to  have  been  given 

IWTttgm  before  action  brought  The  pfcyerty  saved,  consisted  of  doUais, 
^"*'^*^'  gold  dust,  and  dotibloons.  The  crew,  after  the  wrecking,  landed 
at  firat  from  their  boats,  at  a  desert  part  of  the  Musquito  Shore, 
and  were  oUiged  to  bury  the  doUuiq,  and  proceed  south,  in  aearch 
of  some  place  of  safety.  After  a  few  days,  two  of  the  crew  gave 
out,  declaring  that  they  could  proceed  no  further,  and  were  aban- 
doned by  the  rest,  who  proceeded  along  the  coast,  canyiog  the 
trea««re  about  their  persooe,  and  exposed  to  extortionate  charges 
from  the  Indians,  for  services  rendered  until  they  arrived  at  C<hii 
Island.  There  a  small  vessel  was  procured,  and  sent  for  the  dol* 
lars  which  had  been  bumd ;  but  on  arrival  at  the  plaoe^  the  dol- 
lars were  not  found,  but  had  been  stolen,  and  probably  by  the  two 
men  who  had  separated  from  the  rest  of  the  crew.  The  vessel  re- 
turned, and  the  crew  proceeded  with  the  gold  from  Cora  Island 
to  St  Juan  de  Nicaragua,  whence  the  captain  took  passage,  with 
the  treasure  in  his  charge,  to  New-Tork,  where  he  arrived  with 
it  in  safety.  He  accounted  for  the  balance  (deducting  the  ex- 
penses) to  the  assured,  under  a  consent  from  the  assurers.  Among 
the  charges  which  the  captain  deducted,  were  thefoUowing: 

Cash  paid  sundry  Natives,  from  the  time  w)e  fell  in  with 
them  on  the  Musquito  ShcH-e,  for  transporting  us,  &c. 
until  we  arrived  in  Corn  Island        -        -        -        f  710  00 

Amount  of  charter  of  schooner  Sea  Gull,  to  proceed  in 
^uest  of  the  specie,  &c.  buried  in  the  sand  per  charter 
party *80000 

P^id  i.  B.  for  proceeding  to  Pearl  Key  Lagoon,  ai^  the 
adjaieem -qoast,  in  quest  of  the  same        .        -        •  150  00 

Paidfcr  my  board  in  Com  Island        -        -       -        f    49  50 

^*  Fnapage,  myself  and  crew,  from  Com  Island  to  St 
Juaa^  Nicaragua** fOOOO 

t  Rojeotediiy  Ibe  lefereo.    *  AUowiotf. 


r 
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"  To  crew,  to  ccxopeiwate  tbem  far  their  services,  tran-  Feb.  Tenn, 

parting  the  gold  from  the  Mosquito  Shore  to  St.  Juan  i^- 

de  Nicaragua        ......•{-  355  %4       Bridge 

**  Captain's  expeoces  in  St.  Juan        -        -        -        f  16  *<     The  Niagua 

passage  from  St.  Juan  to  New-York  -        f  130  ««    ^<^«°^P«y- 

• 

On  the  trialy  to  a  question  by  the  plaintiff's  counsel  to  one  of 
the  witnesses,  as  to  what  had  become  of  the  property  saved,  the 
witness  answered,  that  the  amount  of  the  cargo  received  by  the 
plaintiff  from  the  captain,  was  j(3,661  only.  Theinvoiceat  the  time 
of  shipwreck,  was  proved  on  the  trial  to  have  been  $10,983.  At 
the  trial,  Mr.  Hicks  was  produced  as  a  witness  by  the  defendants^ 
andgiive  in  evidence  a  statement  of  the  loss  as  made  by  him.  By 
the  report  of  the  referee,  the  only  items  allowed  out  of  the  above 
as  charges  on  the  insurers  were  the  two  items  of  $&00  and  $150^ 
for  going  to  search  for  the  specie.  ' 

The  motion  now  made^  was  founded  upon  an  affidavit  setting 
forth  the  delivery  in  season^  (and  previously  to  commencing  the 
action,)  of  the  notice  of  abandonment,  and  of  the  accounts,  from 
which  the  items  and  correctness  of  all  the  charges  on  and  loss  of 
the  shipment  appeared.  The  affidavit  also  set  forth  the  state- 
ment made  at  the  trial  by  Mr.  Hicks,  and  that  it  was  only  referred 
to  him  for  adjustment,  because  there  was  no  time  for  the  plaintiff's 
counsel,  to  examine  the  calculations,  and  that  it  much  exceeded 
his  present  report. 

An  affidavit  of  Mr.  Dicks  was  read  by  the  defendants,  stating^ 
that  in  his  judgment,  it  was  impossible  on  the  testimony  contain- 
ed in  the  case,  to  adjust  the  loss  on  the  principles  of  a  partialloaBp 
and  that  the  statement  by  him  produced  at  the  trial,  was  made  on 
the  principles  of  a  total  loss. 

Upon  these  facts  and  papers  Mr.  Lord  for  the  plaintif!^  con- 
tended, 

I.  That  the  adjustment  must  be  upon  the  testimony  given  at 
the  trial. 

t  Rejected  by  the  referee. 

VOL.  I.  64 
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Fab.  TAim,       Erldence  was  then  girea  as  to  the  amount  saved :  if  this  were 
imperfect,  it  should  have  been  then  objected  to :  not  being  object- 


^^^  ed  to^  the  parties  had  a  right  to  go  to  the  Jury  on  it.  Besides, 
ThBKmg^  there  was  an  unqualified  statement  produced  by  the  defendants 
at  the  trial,  proved  by  their  own  witness,  upon  which  we  had  a 
right  to  go  to  the  jury. 

If  the  adjustment  now  made  had  been  produced  at  the  trial, 
we  should  have  given  other  evidence.  A  reference  to  adjust,  sup- 
poses an  adjustment  on  tlie  facts  proved  at  the  trial;  it  fs  not  to 
be  supposed  that  we  meant  to  substitute  the  referee  for  a  jury,  or 
permit  him  to  inquire  into  facts  not  proved  at  the  trial,  in  any 
way  he  might  think  proper. 

By  the  referee's  going  out  of  the  testimony  at  the  trial,  it  bap- 
pens,  that  while  on  the  trial  and  argument,  we  are  turned  from  a 
total  loss  uith  interest  to  a  partial  loss  tnihaut  interest ;  yet  on  the 
adjustment,  we  are  met  with  papers  to  redtu:e  our  loss ;  the  know- 
ledge of  wliich  came  to  the  defendants,  by  our  delivery,  before  the 
mt,  and  which  delivery,  if  proved,  would  have  given  us  interest 
at  least,  if  not  a  total  loss. 

II.  If,  however,  the  court  thinks  that  the  adjustment  may  be 
upon  other  testimony  than  that  at  the  trial,  then  the  cause  ought 
to  be  open  to  both  parties,  and  the  plaintiff  to  be  permitted  to  show 
the  abandonment  and  delivery  of  preiiiminary  proofs,  entitling 
him  to  interest.  It  now  appears,  that  the  defendants,  who  refused 
to  admit  an  abandonment^  actually  made  out  a  statement  limit- 
ing the  recovery  against  them,  as  for  a  total  loss :  and  they  have 
not  denied  the  receipt  of  the  letter  of  abandonment,  or  the  other 
papers.  They  had  the  statements  showing  all  the  items  of  the 
loss,  of  which  they  deny  us  the  benefit  at  the  trial,  and  enjoy  the 
benefit  themselves  on  the  adjustment. 

III.  But  upon  the  papers  on  which  the  referee  acted,  he  has 
rejected  sundry  charges  which  ought  to  fall  on  the  assurers^,  as  a 
diminution  of  the  property  saved,  and  as  parcel  of  the  loss.  The 
policy  covers  the  goods  from  the  time  of  lading  until  landed  24 
hours,  «*in  good  safety,"  and  allexpensesjchargesjandlossesbefall- 
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iog  the  property,  directly  remiltiiig  from  the  perils  insured  against^   pa>.  Tom, 
a»>  to  be  borne  by  the  underwriter.  [See  Jtft<»iM  «•  CMMMrtM  ..i!!!l_ 
iu,  Co.  5  John.  A.  262.  Jonet^  arguendo.]     Here  the  property  was       Bndge 
Dot  io  safety  when  the  crew  landed,  nor  when  they  proceeded  on  1^  Niagtra 
the  deserts  of  America  with  the  specie  about  their  ^persons.  Their 


expenses  were  teaAj  salvage  charges; — expenses  accrued  in  bring- 
ing the  property  to  safety,  and  resulting  solely  from  the  disaster. 
The  crew  were  also  entitled  to  an  allowance  for  their  services  in 
transporting  the  treasure  as  salvors.  iTwo  Ccaharines^  S  Mason 
jR.  385.]  The  loss  ought  to  have  been  settled  as  a  salvage  loss. 
{  Stevens  on  Average^  76. ] 

JIfr.  O.  Or^en coftfra forthe defendants. 

I.  This  18  an  attempt,  after  the  court  have  decided  that  the 
4;ase  is  to  be  settled  as  o.partici  loss,  to  turn  it  into  a  total  loss.  If 
the  plaintiff  is  willing  to  take  a  new  trial,  we  are  willing  to  have 
one;  but  this  is  not  his  wish  or  application,  and  this  is  all  which 
the  court  have  the  power  to  do  in  this  respect. 

II.  It  is  imposdble  to  adjust  the  loss  on  the  principles  of  a  par* 
tial  loss,  on  the  testimony  at  the  trial.  That  merely  shows  what 
the  plaintiff  received  from  the  captain,  not  what  the  plaintiff 
ought  to  have  received  and  the  captain  to  have  paid.  The  cap- 
tain was  the  agent  of  the  plaintiff,  there  having  been  no  aban* 
donment :  and  the  defendant's  liability  is  not  for  that,  which  the 
captain  omitted  or  refused — ^perhaps  unju8tly~-to  pay  to  the  plain- 
tiff. Besides,  an  adjustment,  (where  an^  attempt  to  recover  on  the 
principles  of  a  total  loss,  ends  in  a  recovery  on  the  prindples  of  • 
partial  loss,)  must  always  involve  questions  of  amounts  which 
could  not  be  settled  on  a  trial ;  whiph  must  be  shown  from  other 
examination  and  testimony ;  and  in  the  present  case,  the  |daintiff 
cannot  complain,  since  the  adjustment  has  been  made  upon  pft* 
pers  delivered  by  him. 

The  court  cannot  refer  it  to  any  other  person  than  the  referee 
ubject  to  whose  adjustment  the  verdict  was  taken. 


18S9. 
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Feb.  T«iiB9  in.  Ab  to  the  charges  rejected^ — they  wercf  properly  rejected 
by  the  referee  ;  they  were  expenses  incurred  by  the  master  and 
ciew  in  getting  home,  and  must  have  been  incurred  equally 
whether  they  had  had  the  treasure  in  their  hands  or  not.  The 
aailoiB  were  not  to  have  a  present  of  $Sb5  made  to  them  by  the 
captain  at  the  expense  of  the  insurer.  The  captain's  board  and 
passBg^  home,  are  also  improper  charges,  and  were  properly  re- 
jected. Beeid^  there  was  no  evidence  before  the  referee  as  to 
the  actual  disbursement  of  these  sums.  Again,  the  referee  has 
allowed  thtf  plaintiff  the  specie  buried ;  this  was  a  land  plunderage^ 
not  a  loss  by  sea  perils. 

(Jones  C.  J.  That  specie  was  never  landed  in  good  safety : 
it  is  the  same  as  if  it  had  been  sunk  in  the  sea :  it  was  buried  in 
the  beach  on  landing.) 

Jlfr.  Lord  in  reply. 

As  to  the  charges  for  the  salvage  the  expense  of  the  crew  and 
captain  while  transporting  the  gdd,  they  were  charges  to  which 
the  property  became  exposed  by  the  shipwreck.  Neither  princi- 
plesiMf  humanity  nor  the  circumstances  in  which  the  captain  and 
oupercargo  stood  to  the  crew,  as  to  physical  strength,  permitted 
tfekem  to  prevent  the  crew  from  continuing  with  them  and  using 
the  gol^  for  the  purposes  of  their  common  return.  The  necessi- 
ties of  the  orew  wcAild  have  compelled  the  captain  to  allow  muh 
iliQ  of  tlie  treasure.  Besides,  in^  their  numbers  there  was  greailer 
safety,  gpneater  probability  of  transporting  the  whole  property,  and 
it  wa^aotjually  «aved  by  this  means.  Policy  and  justice,  as  well 
8p  law,  reqwe  the  allowance  of  these  charges.  As  to  the  evidence 
of  them,  it  isexactlv  the  same  as  that  upon  which  the  referee 
allowed  the  expenses  for  going  after  the  specie;  andastolliOBe 
expenses  they  chiefly  differ  from  the  rejected  charges  ib,  that  the 
latter  resulted  in  thesafety  of  the  property,  and  the  former  yemlied 
in  a  disappointment.  Those  which  were  fruitless  are  albwcd, 
thoee  which  were  successful  rejected; 

The  Court,  after  taking  time  to  advise  upoadiia  case  direeicd 
the  following  order  to  be  entered. 
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On  hearing  the  report  of  O.  H.  Hicks  Esquire,  the  referee  in    Feb.  TeAn. 

thid  cause,  and  the  affidavits  and  documents  presented  by  the  par- * 

ties:  and  after  hearing  the  counsel  of  the  parties,,  it  is  ordered,       BtfdgA 
on  naotion  of  Mr.  Lard  for  the  plaintiff  that  the  said  reports  with   The  NtsgimL 
the  documents  annexed,  be  referred  back  to  O.  H;  Hicks  Esqtdre,^ .  ^^,^°?|^^' 
with  these  directions  of  this  court  in  relation  to  the  matters  in 
question. 

That  all  losses,  charges,  and  expenses  necessarily,  prudently 
or  reasonably  incurred  in  respect  to  the  property  sa?t)d,  from  the 
time  of  the  shipwreck  to  the  time  when  the  property  could  he  di- 
rectly transported  to  its  ultimate  destination  are  proper  charges^ 
upon  the  property  so  transported  and  ought  to  be  borne  by  the 
assurers.  That  the  sums  paid  ibr  transporting. the  master  and 
crew,  for  their  support,  board,  and  lodging  and  passages  during 
the  same  period,  are  also  proper  cldarges  upon  the  property,  and 
ought  to  be  borne  by  the  assurers.  That  the  master  and  seamen 
also^  after  becoming  disconnected  from  the  vessel  by  the  shipwreck 
arc.  entitled  to  compeueation  as  labonren,  or  ealvore  for  th^ir 
services  in  transporting  and  in  saving  the  cargo;  to  be  allowed 
according  to  the  nature  of  the  services.  That  the  sums  forgoing 
after  the  didlars  buried  as  allowed  by  the  refe^e,  were  propedy 
allowed  aad  properly  apportioned  on  the  doMars,  alone.  Thiit 
the  loss  of  the  dollars,  was  rightly  allowed  against  the  assurers. 
That  the  referee  is  to  be  satisfied  of  the  character  of  the  charges, 
and  the  payment  thereof,  in  such  manner  as  may  be  reasoBaUy 
thought  fit  by  him,  and  reference  may  be  had  to  either  of  the 
Judgce  of  this  court  Ibr  directions. 

fD. Uitd,  MP^fbr  the  fif.    O.  W. 8(10119,  M^Mthi  4^} 


4d0  CAS£S  IN  THE  SUPERIOR  COURT  OF 
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Elijah  Lewis  versui  Charles  Williams. 

If  a  vMel  dining  th^  proMcqtiaii  of  hatvo^Mgd  be  sUnoded  near  her  port  of  des* 
tinatkini  and,  lor  the  purpoee  of  relieving  her,  tl^e  cargo  be  put  into  ligfateni 
vdA  forwarded  to  such  port,  and  dtuing  the  passage  in  the  lighters,  a  part  of  it 
sustain  damage,  such  loss  is  a  proper  subject  of  general  average. 

A  vessel  on  her  voyage  fimn  New-Toib  to  Mobile,  having  on  boaid  goods  belong- 
ing to  the  piaiBtiffsnd  the  defendant,  was  stranded  near  Mobile  PoinL  While 
in  this  sttuationy  all  the  goods  on  board,  were  put  into  ti^^bters  by  the  master  and 
forwarded  to  Mobile,  with  instructions  to  his  agent,  not  to  deliver  them  tn  their 
respective  consignees,  until  the  general  average  was  secured.  The  goods  all 
mtrived  hi  Mobile ;  but  on  their  passage  froih  the  vessel  to  that  place  in  the 
lighten,  those  belonging  to  the  defendant  were  damaged  to  an  amount  eaoeed- 
ioglSOOO. 

tn  adjusting  the^  general  average  at  Mobile,  the  loss  on  the  defendant's  goods  was 
taken  into  the  account,  and  the  proportion  assessed  upon  those  belonging  to  the 
plaintifT  amounted  to  #86,76.  This  sum  the  agent  of  the  captain  exacted  fiom 
fte  plainlilPa  oonaigMe  before  he  would  deliver  the  goods  to  turn,  and  it  was 
paid  aocoidipgty,  uodar  that  oompqlsinn.  The  brig  waa  ahortlyiAensards  got 
0%  and  proceeded  up  the  bay,  but  was  driven  beck  by  a  gale  of  wind  and  again 
stranded,  when  she  was  abandoned  to  the  underwriters. 

Upon  an  action  brought  to  recover  the  amount  thus  paid  by  the  plaintiirto  the  de- 
fendant it  was  held,  that  this  was  a  proper  case  for  a  generd  moermge;  that  the 
less  upon  the  defendaaCs  gsoda  was  correctly  taken  into  the  aooooo^n  ttmUBg 
the  a4|ttstment,  snd  that  the  plaintiff  was  not  entitled  to  i«oover.  But  if  this 
were  not  so,  U  sums  that  the  adjustment  made  at  Mobile  would  be  conclusive^ 
upon  the  ground  that  Mobile,  in  relation  to  New- York,  is  to  be  eonsidaeA 
npen  a  question  ofavemge  as  %  foreign  port. 

This  was  an  action  of  assumpsit  to  recover  bade  a  sum  of 
money  had  and  received  by  the  defendant,  as  the  plaintiff's  propor- 
tion of  a  geseral  average,  for  loss  by  the  brig  Concord,  settled  at 
MoUle  In  the  state  of  Alabama. 

The  facts  of  the  case  were  these.  The  plaintiff  and  defendant 
were  both  shippers  of  goods  on  board  the  brig  Concord  from  New* 
York  to  Mobilsi  The  brig  sailed  from  New-Tork  on  the  18lh  of 
December,  1824,  and  on  the  1 1  th  of  January  following,  after  she 
hadreceiveda  pilot,  and  after  she  had  crossed  the  bar,  she  ran  on 
shore  near  Mobile  point,  with  her  pilot  on  board.  While  the  brig 
continued  on  shore,  the  master  caused  the  goods  on  board  to  be 
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put  into  lighters,  and  sent  tip  to  Mobile^  consigoeA  to  J^hn  F«b.  Tmi, 
Donoan  &  Co.,  with  direclioos  that  they  thoiild  not  be  de- 


Krered  to  the  TarioiiB  ooaeigitees'  uiitil  the  general  av(erage  wtm       ^^ 
secured.  WilliMw 


The  goods  were  put  into  the  Ugbtersio  good  condiUoii*  and  on 
tfieir  passage  from  the  brig  to  MobBe  tbeae  bekmgiiig  to  the  de- 
fendant were  damaged.  The  brig  remained  on  shore  until  the 
1 8th  of  January  when  she  was  got  off,  and  proceeded  about  eight 
Boiles  up  Mobile  bay«  Here  she  was  struck  by  a  gale  of  wind 
which  dcove  her  back  upon  Dauphin  lalaiid  where  she  was  eoii- 
demned  by  the  port  wardens  and  abandoned  to  the  undec- 
writers. 

At  Mdbile  a  general  average  was  made  which  included  the  loss 
sustained  by  the  defendant ;  but  did  not  take  the  Yalne  of  the  tas- 
sel at  any  time  into  computation ;  as  the  average  was  made  np^ 
after  she  was  abandoned  to  the  underwriters.  Th^  amounted  the 
defendant's  loss  by  the  damage  to  his  goods  in  the  lighter  was 
$^079,17.>  and  the  amount  of  cootributjon  charged  on  the  plain- 
tiff's goods  for  the  loss  was  $86^76.  This  sum  the  plaintiff's 
consignee  was  compelled  to  pay  to  the  agent  of  the  captain  before 
he  eould  obtain  bis  goods,  and  the  agent  paid  the  san^e  sum  over 
to  the^efendant  at  Mobile. 

The  plaintiff  now  claimed  to  recover  the  amount  so  pqid  or  the 
principal  part  of  it,  back  again  in  this  action,  and  a  verdict  had 
been  taken  in  his  favour  sub|ect  to  th^  opinion  of  the  coprt  upon  a 
case  made.  There  were  two  statements  of  average  exhibited  in 
the  case,  one  being  that  made  at  Mobile  according  to  the  ciiislom 
these,  and  the  other  purporting  to  be, made  acpording  to  the  pras^- 
tice  in  the  city  of  New-York,  and  the  two  computations  diflered 
from  each  other  very  materially.  By  the  latter,  the  plaintiff 'jS 
goods  were  charged  With  but  six;teen  dollars  and  77  cents^.  the 
damage  to  the  defendant's  property  in  the  lighter  being  wholly 
omitted.  In  other  particulars  the  two  statements  corresponded 
with  each  other. 

Mr.  A.  McDonald  and  Mr.  D.  B.  Ogdm  for  the  plaintiff 
contended. 
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IWb.  T«nn,       I.  That  the  odiuatineat  of  genend  average  made  at  Mobile 
was  not  conclusive  upon  the  parties^  and  could  Dot  aid  thedefend- 


anc,  io  his  attomft  to  withhold  money  anlanrfully  obtained  (raia 
•WIttMiM.  the  plaintiff.  The  adjustment  of  general  average  in  order  lo  be 
eondoahra,  nsiisl  he  made  aecoiding  to  the  Jaws  of  the  state  in 
whickthe  comrsiet  was  made.  {Lmoa  9.  United  bmmmct  Cmt^ 
pmMf,  S  JMti.  Cos.  tm  JVharMa  wi  hmtmiu^  (H^^)  S|9.  7S7. 
Porik  on  JfunrMce  SO.] 

In  tUs  case  the  contract  of  affipeightment.  and  all  the  eoatcaets 
of4BSiinaic6  were  entepsd  into  10  Aie  state,  and  the  atfyustmenlof 
afforage  as  made  at  Mot»le  differs  materially  fmm  an  adjnstmeilt 
founded  upon  the  practice  among  merchants  and  underwriters  in 
New-York.  The  plaintiff  has  a  right  therefore  to  open  the  ad- 
jvstmentaiid  recover  bai^  the  mopey  with  which  he  is  imf^operly 
charged. 

IL  The  goods  of  the  defendant,  damaged  on  board  the  Ifghters, 
going  from  the  brig  to  Mobile,  were  not  a  subject  of  general 
ayerage,  and  should  not  have  been  taken  into  the  account 

It  is  a  well  settled  rule  of  average,  that  where  a  part  of  a  ship 
or  its  cargo  is  voluntarily  sacrificed  to  preserve  the  residue  from 
some  impending  danger,  the  part  saved  most  contribute  to  itskss. 
So  also  if  to  lighten  a  vessel  when  she  is  aground,  or  to  enaUe 
her  to  pass  ov^  a  b&r,  or  shoal,  a  part  of  the  cargo  is  fdaced  in 
lighters,  and  in  coMtqwucty  it  is  lost,  the  property  saved  contri- 
butes to  such  loss.  [PAK.  M  In.  S34.  oihd  ike  milhoHfiet  tJbere 
tMtd,     i  Searg.  mdRawle,  SS7.  8.] 

80  tfie  rule  is  equally  welt  settled,  that  a  general  avers^  con- 
tribution can  only  be  claimed  when  the  sacrifice  was  absolvtely 
necessary  for  the  preservation  of  the  ship  and  cargo.  {ManlL 
on  In,  462.  (1  Jbner.^  JSd.)  587.  Lend.  Bd."]  A  loss  which  does 
not  evidently  conddce  to  the  preservatioti  of  the  ship  and  cargo 
is  not  a  proper  ground  of  average  and  contribution.  [MmrelL  4tt.] 

Again,  it  must  appear  that  the  ship  and  the  rest  of  the  cargo 
were  eaetd;  for  if  the  goods  be  thrown  overboard  in  a  stoma,  and 
the  ship  afterwards  perish,  there  shall  be  no  contribution  of  the 
goods  saved,  (if  any,)  because  die  object  was  not  obtaisad 
[  JIfiirf  ^  46S.  5S7. 8.  ]  If  the  lightere  be  lost,  the  ship  ahdoargodiall 
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contribute.  But  if  the  ship  be  lost,  and  the  lighters  saved,  then  Feb.  Term, 
the  goods  in  the  lighters  shall  not  contribute.  \Mait%K  463. 
6  Ma»9.  Rep.  125.]  In  this  last  case,  a  part  of  the  property  in 
the  lighter  was  thrown  overboard  for  the  preservation  of  the  resi- 
due' in  the  lighter ;  and  it  was  held,  that  the  part  saved  in  the 
lighter,  as  well  as  the  residue  saved  in  the  ship,  were  not  subjett 
to  general  average  on  account  of  such  loss. 

By  an  examination  of  the  authorities,  it  will  be  perceived,  that 
the  case  before  the  court  is  destitute  of  every  fact  and  circum-^ 
stance  requisite  to  constitute  a  general  average ;  and  a  loss  is 
never  to  be  apportioned  on  that  principle,  unless  it  was  one  which 
was  voluntarily  incurred  for  the  common  benefit  of  the  ship,  car- 
go, and  freight.  The  foundation  of  general  average  is  always 
laid  in  a  voluntary  sacrifice  of  a  part  for  the  sake  of  the  rest,  and 
here  there  was  no  such  voluntary  sacrifice.  The  adjustment  of 
the  loss  upon  the  principle  of  a  general  average,  was  a  mistake, 
and  was  unjust  towards  the  owners  of  the  residue  of  the  cargo, 
the  ship,  and  the  freight. 

If  this  was  a  case  for  general  average,  it  must  have  been  so 
upon  the  ground,  that  the  ship  was  saved  at  the  time*  by  deposit- 
ing the  goods  in  the  Ughters,  for  if  the  ship  be  not  saved,  there 
can  be  no  general  average.  If  this  be  so,  if  the  vessel  was  saved 
by  the  exposure  of  the  goods,  then  her  value  should  have  been 
brought  into  the  computation,  and  she  should  have  contributed. 
The  average  was  not,  then,  made  up  correctly  upon  any  principle, 
and  the  fact  of  omitting  the  vessel  in  the  computation,  proves 
that  the  case  was  not  one  for  general  average. 

In  this  case,  the  goods  were  not  put  into  the  lighters  for  the 
common  benefit  of  all,  to  save  ship,  cargo,  and  freight,  but  that 
expedient  was  resorted  to  to  save  the  goods  themselves,  without 
reference  to  the  ship.  But  if  they  were  exposed  for  the  common 
benefit,  then  the  object  was  not  attained;  for  the  ship  was  lost» 
and  there  can  be  no  general  average. 

III.  The  [rfaintiir  having  been  compelled  to  pay  the  amount  as 
adjusted,  in  order  to  get  possession  of  his  goods,  may  recover  the 
money  back  in  an  action  of  assumpsit.    [1  T.  B.  286.     Cowp. 

VOL.  I.  55 
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F«^  Tom,  365.  4  Mass.  R.  378.  9  John.  R.  201.  270.  I  Taunt.  359.]  As 
the  consignee  was  prohibited  from  delivering  the  goods  until  the 
average  was  adjusted  and  paid,  and  as  the  payment  was  made  by 
the  owner  at  Mobile,  to  obtain  possession  of  his  goods,  it  must  be 
deemed  a  payment  by  compulsion,  and  being  wrongfully  exacted, 
the  amount  so  exacted  can  be  recovered  in  this  actian. 

Mr.  J.  JirUhinig  contra  for  the  defendant,  contended, 

I.  That  tlie  goods  of  the  defendant  having  been  damaged  in 
the  lighter,  in  an  attempt  to  relieve  the  ship  while  stranded,  the 
loss  was  a  fair  subject  of  average  contribution.  [Stephens  on 
Jlwerage^  p.  8.  15.  and  the  aulhcrities  tlure  cited.  Phil,  on  In.  334.] 
It  is  a  principle  of  common  justice,  as  well  as  of  commercial  law, 
that  if  part  of  a  cargo  of  a  vessel  which  is  aground,  be  put  into 
boats  for  the  purpose  of  floating  the  ship,  and  such  part  be  lost,  it 
must  be  made  good  by  contribution.  We  admit  that  the  sacrifice 
or  exposure  must  be  a  voluntary  one,  and  for  the  common  benefit 
of  the  ship^  cargo,  and  freight ;  and  in  this  case,  the  goods  were, 
beyond  all  doubt,  put  into  the  lighters  for  the  common  benefit  of 
ddp^  cargo,  and  freight ;  for  until  the  vessel  was  lightened,  she 
could  not  be  removed  from  her  perilous  situation,  and  both  ship 
awl  cargo  were  in  imminent  danger  of  being  wholly  lost  It  was 
therefore  for  the  common  benefit  of  all  that  the  ship  should  be 
lightened,  and  if  she  had  not  been  in  a  situation  which  ena- 
bled the  master  to  forward  the  goods  to  Mobile,  they  must 
have  been  thrown  overboard,  or  a  part  of  them  at  least,  for  the 
preservation  of  the  residue,  and  the  veesel.  The  goods  were 
therefore  volttatarily  exposed  to  a  new  peril  for  the  common  bene- 
fit of  all,  and  were  damaged  while  exposed,  and  the  average  was 
made  up  upon  correct  principles  at  Mobile. 

If  it  be  a  principle  of  general  average,  that  the  ship  must  be 
saved  by  the  exposure  of  the  cargo  for  her  benefit,  then  the  facts 
brmg  this  case  within  that  principle ;  for  the  vessel,  after  her  car- 
gQ  was  taken  ont»  was  removed  from  the  place  where  she  was 
aground,  and  proceeded  on  her  voyage  up  the  Bay.  She  was 
completely  relieved  from  the  peril  which  existed  at  the  time  thB 
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goods  were  put  iuto  Uie  lighters,  and  thus  far  the  purposes  for    F«b.  Tenn, 
which  the  cargo  was  exposed  were  entirely  answered.  ^ 

True  it  is,  the  vessel  was  afterwards  totally  lost,  but  that  was 
by  a  new  and  distinct  peril,  having  no  connection  with  the  first 
danger.  After  having  been  removed  from  the  place  where  she 
was  stranded,  and  while  on  her  passage  to  the  port  of  destinatioxiy 
she  was  met  by  a  gale  of  wind,  and  driven  upon  Dauphin  Island. 
But  that  can  make  no  difference  in  the  principle  upon  which  the 
average  was  adjusted,  for  the  vessel  was  saved  from  her  first  peril 
by  the  exposure  of  the  goods  in  the  first  instance. 

The  objection  to  the  average  arising  from  the  fact  that  the  ves- 
sel was  not  taken  into  the  account,  is  without  ibundation ;  for  at 
the  time  the  average  was  made,  the  vessel  was  wholly  lost,  and 
was  abandoned  to  the  underwriters.  Contribution  is  made  by 
the  property  saved,  and  if  the  vessel  was  lost  at  the  time  of  the 
computation,  she  of  course  could  not  be  taken  into  the  account. 

II.  The  average  having  been  settled  and  paid  in  a  foreign  port, 
is  conclusive  :  [11  Johxu  R.  SS3.  5  Cawen^s  Rep.  63.]  and  any 
port  out  of  this  state  is  to  be  considered  as  a  foreign  port,  within 
the  meaning  of  these  decisions.  *^  It  is  the  duty  of  the  noASter, 
in  cases  proper  for  a  general  average,  to  cause  an  adjustment  to 
be  made  upon  his  arrival  at  the  port  of  destination,  and  he  has  a 
"  lien  upon  the  cargo,  to  enforce  the  payment  of  the  contribution.'' 
[S  Kenfs  Cam*  195.  and  the  ctues  there  cUed.^} 

Mr.  OgieK^  in  reply  to  this  last  poin^  observed,  that  the  rule 
laid  down  related  to  cases  of  assurer  and  assured :  to  cases  be- 
tween cantraetmg  parties,  and  had  nothing  to  do  with  the  rights 
of  third  persons.  Where  the  average  adjusted  is  really  the  pr«^ 
per  subject  of  general  average,  then  the  foreign  settlement  of  the 
amount  is  ccmclusive.  But  it  never  has  been  held,  that  fereign 
tribunals  are  to  settle  conclusively  what  the  proper  subjects  of 

*  See  also  DdgUshe  v.  Dwcidim^  5  Dow,  and  Ryl,  p.  6.    S  fonu  m%d  Cr,  804. 
mtdAD.midR,  375. 
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Feb.  Tenii,    average  are ;  and  if  it  had  been,  the  ports  of  neighbouring  stales 
_  are  not  to  be  deemed  foreign  ports. 


Jones,  C.  J.  The  leading  questions  in  this  cause  are,  whether 
the  damage  to  the  defenciant's  goods  in  the  lighten  \vas  an  item 
chargeable  upon  the  cargo  for  general  average,  and  whether  the 
adjustment  of  the  average  at  Mobile  is  conclusive. 

It  appears  that  the  brig,  on  her  voyage  to  Mobile,  and  after  she 
had  taken  a  pilot  to  conduct  her  in,  and  had  crossed  the  bar,  ran 
on  shore  near  Mobile  Point,  and  for  the  purpose  of  lightening  her, 
so  as  to  put  her  afloat,  the  master  caused  the  whole  cargo  to  be 
taken  out  of  her,  and  put  into  smaller  vessels  and  lighters,  and 
Bent  on  to  Mobile,  the  port  of  destination  ;  and  the  expenses  at- 
tending that  transportation  from  the  brig  to  the  port,  is  one  of  the 
subjects  of  the  general  average,  to  which  the  cargo  was  made  to 
contribute.  Of  that  charge,  no  complaint  is  made.  Bui  the 
goods  of  the  defendant,  who  was  a  principal  shipper,  received 
damage  while  in  the  lighters,  and  were  sold  by  him  at  auction, 
for  the  purpose  of  ascertaining  the  amount  of  the  loss;  and  that 
loss  was  also  brought  into  the  general  average,  and  is  the  objec- 
tionable item. 

The  interests  which  were  made  contributory,  were  the  freight 
for  the  whole  amount,  and  the  cargo  at  the  invoice  value.  But 
the  brig,  after  she  was  afloat,  and  in  proceeding  up  the  bay,  en- 
countered a  storm,  by  which  she  was  wrecked  and  lost.  No  part 
of  the  average  is  charged  upon  her.  The  plaintiff,  who  was  one 
of  the  shippers,  was  compelled  to  pay  the  contribution  assessed 
upon  his  shipment,  before  he  could  obtain  his  goods,  and  has 
brought  this  action  to  recover  back  the  sum  he  was  thus  coerced 
to  pay,  as  having  been  wrongfully  extorted  from  him. 

It  is  conceded,  that  the  voluntary  and  deliberate  sacrifice  or  ex- 
posure of  goods  to  relieve  and  rescue  the  ship  and  cargo  from  pre- 
sent jeopardy  or  impending  peril,  when  the  safety  of  the  whole  is 
^fleeted  by  the  act,  entitles  the  ownert)f  the  property  sacrificed  or 
exposed,  to  a  rateable  contribution  from  those  who  are  benefited 
by  the  result.  But  it  is  contended,  that  in  this  case,  the  damage 
to  the  defendant's  goods  in  the  lighter,  was  not  the  immediate 
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and  direct  consequence  of  the  exposure  for  the  general  safety,  Feb.  Tenn^ 
but  is  to  be  ascribed  to  the  subsequent  perils  of  the  navigation  in 
the  lighter,  and  therefore  too  remotely  connected  with  the  lighten* 
ing  of  the  brig,  to  be  a  just  subject  of  contribution ;  and  it  is 
further  objected,  that  the  object  of  the  exposure,  the  safety  of  the 
brig,  was  not  effected ;  and  on  that  ground  the  claim  to  a  general 
contribution  was  untenable. 

It  is  a  settled  rule  of  the  Marine  law,  that  if  goods  be  put  into 
boats  or  lighters  to  float  the  ship  when  aground,  and  the  boat  be 
lost,  it  shall  be  regarded  as  a  jettison,  and  the  remaining  property 
must  contribute  to  the  loss,  because  the  lightening  of  the  ship 
was  a  voluntary  and  deliberate  act,  and  done  for  the  benefit  of  the 
whole.  [iStepA.  on  average,  p.  15  and  awlhanHes  there  ctfect.]  And 
if  the  total  and  entire  loss  of  the  goods  in  the  lighter,  entitles  the 
owner  to  contribution,  his  claim  to  recompense,  for  the  damage 
they  sustain  in  that  exposed  condition,  must  have  an  equal  title 
to  respect. 

It  can  make  no  difference  that  the  stranding  was  at  the  en- 
trance of  the  port  of  destination,  and  that  the  goods  were  sent  in 
the  lighters  from  the  ship  to  the  port.  She  was  upon  her  voyage 
and  in  iminent  danger  of  being  lost ;  the  only  expe<fient  that  re- 
mained for  her  safety,  and  the  safety  of  the  cargo  was  to  lighten 
her  by  unlading  her ;  the  change  of  the  cargo  from  the  ship  to  the 
boat  became  indispensable ;  that  was  the  service  rendered  by 
ihe  exposure  of  the  goods,  and  if  it  accomplished  the  purpose  in- 
tended, the  loss  incurred  by  the  goods  in  accomplishing  it,  ought 
to  be  borne  by  all  who  participated  in  the  benefit.  The  distinctbn 
is  between  the  case  of  a  stranding,  which  exposes  the  vessel  to  the 
imminent  danger  of  shipwreck,  and  the  voluntary  removal  of  the 
goods  from  her  by  the  master,  to  boats  or  lighters  for  the  purpose 
of  averting  the  peril  and  rescuing  the  whole  ship  and  cargo  from 
jeopardy,  and  the  case  where  the  vessel  is  lighten^  for  the 
purpose  of  floating  her,  when  she  casually  strands,,  and  where 
the  operation  is  in  the  ordinary  course  of  the  voyage  for  the  pur- 
pose of  discharging  part  of  the  cargo  on  the  outside  of  the  bar, 
because  the  ship  draws  too  much  water  to  cross  it  with  a  full 
loading  on  board.  A  loss  or  damage  in  the  lighter  employed  in 
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F^bw  Tend,    the  latter  ca«e  in  to  diachargiiig  or  ligbteDitig  the  ship  for  the 

'     -  purpoie  of  enabling  her  to  cross  the  bar,  must  be  borne  by  l/te 

^^       oumer$f  and  would  not  be  a  subject  of  general  average,  because  it 

^^^jy^g*  ^  is  not  an  operation  for  the  relief  of  the  ship  and  cargo  from  any 
impending  peril ;  and  in  the  first  class  of  cases  where  the  danger 
of  shipwreck  impends,  it  is  because  the  goods  are  taken  out  for 
the  purpose  of  floating  the  ship  when  stranded,  and  thus  deliver- 
ing both  ship  and  cargo  from  their  perilous  situation,  that  the  los  s 
or  damage  to  the  goods  in  the  lighter  in  such  case  is  a  subject  of 
cmtribution. 

Marshall  in  his  treatiscy  refers  to  1  Mag.  56^  and  Mab/ne 
109  &  10,  to  show  that  according  to  their  exposition  of  the 
Marine  law,  if  the  ship  upon  her  arrival  at  the  mouth  of  a 
river  or  harbor,  be  found  too  deeply  laden. to  get  over  a  bar,  or  to 
sail  up,  and  the  master  to  lighten  her  puts  part  of  her  cargo  into 
lighters  and  those  lighters  are  lost,  the  owners  of  the  ship  and  the 
remaining  goods  shall  contribute  to  the  loss  because  the  removal 
of  part  of  the  cargo  from  the  ship  to  the  lighters  was  for  the 
general  benefit.  But  an  exception  is  stated  by  Pothier  to  the  rule 
which  is  that  goods  removed  from  the  ship  to  enable  her  to  enter 
her  port  of  destination  and  lost  in  lighters,  are  not  the  subject  of 
average  contribution ;  and  the  exception  seems  reasonable,  for  he 
correctly  imputes  it  as  a  fault  to  the  master  who  ought  to  know 
the  capacity  of  the  port  to  which  he  is  bound,  and  not  load  his 
ship  too  heavily,  and  thereby  induce  the  necessity  of  lightening 
bBu  But  this  exception  affirms  the  rule,  and  shows  that  losses  or 
damage  to  goods  taken  from  the  hold  of  the  ship,  and  exposed  in 
lighters  for  the  purpose  of  floating  a  ship  which  has  grounded  by 
accident^  is  a  legitimate  subject  of  contribution. 

Thecaas  of  WhUkridge  v.  Jforrkf  [6  Mass.  125.]  is  not  in  hos- 
tility with  these  principles.  The  point  upon  which  it  turned,  was 
the  absence  of  all  intent  to  aid  or  benefit  the  ship  or  the  residue 
of  the  cargo  by  the  removal  of  the  keg  of  dollars  which  was  lost, 
from  the  ship  into  the  boat.  In  that  case  the  ship  when  under 
the  charge  of  a  pilot  in  Bengal  bay,  struck  the  ground  and  was 
thought  to  be  in  imminent  danger  of  perishing.  The  master  and 
crew  impelled  by  their  fears  for  their  own  safety,  and  acting  by 
the  advice  of  the  pilot  took  to  the  boats  and  forsook  the  ship. 
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tfaey  attempted  to  save  flfome  of  the  ladiiig,  and  put  part  of  the  kegs   Mi.  Tam^ 
and  bags  of  specie  in  the  long  boat,  but  finding  her  overloaded,  ..^-.^m.,..,^..^ 


V. 


and  the  sea  running  high,  were  oUigied  to  throw  most  of  the 
goods  overboard  for  the  preservation  of  their  Uresand  to  keep  hef  Wliwmv. 
free  antil  they  could  reach  the  shore.  The  tAiip,  however,  survived 
the  disaster,  but  the  claim  to  an  average  contribution,  was  re« 
sisted  and  overruled  on  the  ground  (hat  the  master  and  erew  in 
taking  to  the  boats  \ii4th  the  specie,  acted  with  no  mtent  or  pur- 
pose  directed  to  the  preservation  of  the  ship^  which  was  considered 
as  lost,  deserted  in  despair  and  left  to  her  fete ;  and  that  the  ex- 
posure in  the  boats,  though  an  extraorcBnary  peril  Was  unforeseen 
and  the  danger  not  volontarify  incurred  with  any  view  to  the 
commcm  benefit,  and  did  not  contribute  to  the  eventual  safety  of 
the  ship  and  cargo,  which  were  in  no  degree  the  result  of  the  dere« 
lictiott  of  the  vessel  by  the  crew.  And  it  was  held  that  the  goods 
saved  in  the  long  boat  by  the  jettison  from  if,  were  not  liable  to 
contribute  to  the  loss  of  the  specie  because  they  were  thus  ex- 
posed together  in  consequence  of  a  previous  peril,  and  for  the  sole 
purpose  of  saving  what  could  be  saved  vrithout  any  concert  of  the 
parties  interested  or  common  benefit  intended.  That  the  intention 
of  the  jettison  was  the  safety  and  preservation  of  the  lives  of  the 
passengers  and  crew  of  the  boat,  and  that  the  loss  of  the  specie 
thrown  overboard  was  incurred  in  the  attempt  to  save  it  from  the 
peril  of  shipwreck  in  the  ship,  and  without  any  regard  to  the 
ultimate  safety  of  the  ship  or  the  other  effects  taken  witti  it,  for 
tlie  same  purpose  into  the  long  boat,  and  therefore  formed  no  case 
for  contribution  or  damage.  But  the  Judge  who  delivered  thd 
opinion  of  the  court,  fully  admRted  the  principle  that  any  loss  or 
exposure  voluntarily  incurred  in  the  preservation  of  the  vessel  and 
her  lading,  and  with  that  view,  is  to  be  borne  by  those  who  par- 
take of  the  common  benefit  conferred  by  contribution  in  general 
average ;  and  that  goods  exposed  in  a  boat  from  which  they  are 
lost  came  within  the  principle. 

That  case  then  instead  of  militating  against  the  defendant, 
so  far  as  it  has  a  bearing  upon  the  point  is  fiivorable  to  him. 
The  case  of  Ony  and  others  v.  Wain,  [2  Sergt.  ^  Rawle.  2S9.,] 
decided  that  a  vessel  lost  by  voluntary  stranding  to  avoid  capture^ 
was  to  be  paid  for  by  contribution  in  general  average. 
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Fdb.  Teno,  The  Supreme  Court  of  this  state,  however,  in  the  case  of  Brod-' 
hunt  and  Fidd  v.  The  CoL  Ina.  Co.  [9  John.  9.]  in  reference  to  the 
circumstances  of  that  case,  held,  that  where  the  vessel  is  lost  by 
WiUisaMi  voluntary  stranding,  the  rescued  caigo,  though  saved  by  her  sa- 
crifice, is  not  to  be  burdened  with  contribution  for  her  loss.  It 
is  not  now  necessary  to  examine  how  far  the  two  cases  are  in 
poniUct,  or  may  be  reconciled ;  for  the  Supreme  Court  of  this  state 
in  tbeir  decisions  admit,  that  when  the  ship  is  voluntarily  run 
l^<ve  for  the  safety  of  the  adventure,  and  is  afterwards  floated 
and  resumes  her  voyage,  the  damage  resulting  from  the  sacrifice 
is  to  be  home  as  general  average.  It  is  a  general  principle  which 
runs  through  all  the  cases,  andhas  the  sanction  of  all  the  courts, 
that  the  sacrifice  made  by  the  common  agent  of  the  whole  or  a 
part  of  the  goods  of  some  of  the  shippers,  /or  the  rescue  of  the 
whole  interest  fit)m  a  peril  which  threatens  the  destruction  of  all, 
entitles  the  sofierers  to  contribution  to  the  loss  from  those  who 
benefit  by  the  sacrifice  thus  made  for  the  common  welfiire.  And 
any  private  loss  w  damage  which  falls  within  that  jvinciple,  and 
is  purposely  incurred  for  the  general  safety,  is  entitled  to  the  bene- 
fit of  the  rule  of  contribution  wherever  the  parties  called  upon 
to  contribute  have  profited  by  the  sacrifice. 

On  the  same  principle,  where  a  ship  having  sprung  a  leak,  a 
part  of  the  cargo  was  taken  out  to  Ughten  her,  and  to  discover 
and  stop  the  leak,  which  was  put  on  board  of  another  vessel,  and 
kwt  by  capture ;  but  the  leak  in  the  first  ship  was  repaired,  and 
she  enabled  to  proceed  on  her  voyage,  and  finally  reached  her 
port  of.  destination.  The  goods  lost  by  the  capture  were  contri- 
buted for  in  general  average,  [1  Mag.  160.]  So  in  Mag' 
grath  V.  Churchy  [1  Caitu,  214.]  where  in  cutting  away  a  mast,  it 
splintered  between  the  partners,  and  made  an  opening  which 
let  the  water  into  the  hold,  and  damaged  the  cargo^  the  dam  - 
age  was  held  a  subject  of  average.  But  the  right  to  retri- 
bution, and  the  obligation  to  contribute  must  concur  to  ren- 
der the  claim  of  the  suflerer  complete.  He  whose  property  is 
saved  by  the  loss  of  the  property  of  another  intentionally  sacri- 
ficed for  that  purpose  by  a  conunon  agent,  is  bound  by  every 
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moral  as  well  as  legal  obligation  to  contribute  to  a  just  average    Feb.  Tenn, 
indemnity  for  that  loss  which  was  incurred  for  his  benefit,  and         ^^^' 
has  enured  to  hk  advantage.      But  no  obligation  results  from  a        ^*^^ 
loss  or  exposure  which  conduces  to  another^s  benefit,  but  was  not      Wlffiami. 
designed  or  intended  to  subserve  the  general  interest  by  averting 
a  common  danger.     Nor  can  a  party  be  required  to  requite  a  be- 
nefit which  wasintended  to  be  conferred,  but  which  has  been  disap- 
pointed by  the  result.  If  these  be  the  principles  of  the  rule  of  con- 
tribution, this  case,  assuming  the  sacrifice  to  have  been  successfnl, 
must  come  within  it;  for  the  damage  to  the  defendant's  goods  was 
the  consequence  of  the  removal  of  them  from  the  brig  to  the  light- 
er, which  was  the  act  of  the  master  as  the  common  agent  for  the 
preservation  of  the  vessel  and  cargo  from  the  greater  and  more 
imminent  peril  which  impended  from  the  stranding  of  the  brig. 

Then,  did  the  transfer  of  the  goods  from  the  brig  to  the 
ligfiters,  in  which  they  received  the  damage,  occasioned  by  the 
exposure,  effect  the  rescue  of  the  vessel  and  cargo  from  the 
peril* it  was  designed  to  avert?  The  master  testifies  to  the 
fact,  that  the  brig  went  on  shore  at  Mobile  Point,  on  the  1 1  th, 
and  continued  aground  until  the  18th  of  the  month  of  January ; 
that  the  cargo  was  taken  out  to  lighten  her ;  that  after  she  was 
unloaded  she  floated,  and  that  he,  on  the  19th  of  the  month,  en- 
deavoured to  take  her  up  to  Mobile;  but  after  proceeding  about 
eight  miles  up  the  bay,  she  was  driven  back  by  a  gale,  and  struck 
on  Dauphin  Island,  where  she  was  condemned  by  the  wardens 
of  the  port  and  abandoned.  The  vessel  and  cargo  were  relieved, 
therefore,  from  the  peril  they  were  in  by  the  stranding  at  Mobile 
Point,  and  the  cargo  reached  its  destination,  but  the  brig  was 
eventually  lost  by  a  new  peril.  That  loss,  however,  happening 
after  the  peril  was  over  which  had  first  put  the  vessel  and  cargo 
in  jeopardy,  and  not  being  voluntarily  incurred  for  the  benefit  of 
the  cargo,  nor  conducing  to  its  safety,  was  not  made  the  subject 
of  an  average  contribution.  But  the  damage  to  the  defendant's 
goods  resulting  from  the  exposure  of  them,  to  relieve  the  vessel 
and  cargo  from  the  first  peril,  and  from  which  they  were  eflectu- 
aliy  rescued,  was  brought  into  average :  and  the  plaintiff  now  in« 
VOL.  I.  56 
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Feb.  Teiin»   sists  that  he  was  not  liable  to  contribution  for  that  loss,  because 
^^^'         the  ship  afterwards  perished  before  the  voyage  was  ended. 

It  is  conceded  to  be  a  general  rule,  that  contribution  is  not  due  for 
a  jettison,  or  for  damage  from  the  exposure  of  part  of  the  cargo, 
unless  the  ship  and  remaining  cargo  have  been  rescued  from  the 
peril  to  which  they  were  exposed ;  but  it  is  a  mistake  to  suppose 
that  the  ship  must  pursue  her  voyage,  or  arrive  at  some  port  in 
saff^ty,  to  entitle  the  party  whose  goods  have  been  sacrificed  to 
contribution  for  the  loss.      If  mdeed  the  ship,  after  the  jettison, 
perishes  in  the  same  storm,  the  rule  applies,  and  there  shall  be  do 
contribution  for  the  goods  that  may  be  saved  to  the  owners  of 
those  that  were  thrown  overboard,  because  the  object  of  the  sacri* 
fice,  which  was  the  safety  of  the  ship  from  the  storm,  was  not 
attained.      But  if  the  ship  escape  the  peril  which  the  jettison 
was  intended  to  eschew,  and  is  afterwards  lost  by  another  acci- 
dentor  disaster,  the  effects  saved  from  the  last  disaster  shall  contri- 
bute  to  the  loss  or  damage  incurred  in  averting  the  first  peril,  be- 
cause that  sacrifice  once  saved  them  from  danger.  [MarshaUy  537.] 
Phillips  states  the  rule  to  be,  that  if  the  impending  peril,  ou 
account  of  which  the  jettison  is  made,  is  averted,  what  is  final- 
ly saved  must  contribute  to  the  loss;  but  being  for  the  com- 
mon safety,  contribution  is  to  be  made  only  as  far  as  the  common 
safety  is  secured.  [PhiUipsy  342.  ]     Pothier,  treating  on  this  point, 
assumes  as  the  settled  rule,  that  a  loss  occasioned  by  jettison,  or 
a  sale  of  part  of  the  cargo  at  an  intermediate  port,  to  enable  the 
ship  to  proceed  on  the  voyage,  is  a  subject  of  restitution,  whether 
the  ship  afterwards  arrives  at  the  port  of  destination,  or  is  dis- 
abled by  a  new  accident  from  proceeding,  and  discharges  at  a  port 
of  neces^ty.  .    He  holds,  that  the  estimate  of  the  indemnity 
should  be  the  price  of  merchandize  of  the  same  quality  with 
those  that  were  sacrificed  at  the  place  of  the  ship's  discharge, 
where  the  contribution  is  to  be  regulated,  and  that  such  place  of 
discharge  is  either  the  port  of  destination,  when  she  arrives  there, 
or  the  port  at  which  she  is  obliged  to  discharge,  when  by  a  new 
accident  happening  after  the  jettison,  she  has  been  so  disabled  as 
to  be  unable  to  proceed  further,  or  pursue  the  residue  of  the 
voyage.      [2  Poth.  414.   128.]      And  Stevens,  in  his  Treatise 
on  •Average,  collects  a  similar  rule  from  the  writers  on  niari- 
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time  law.      He  explicitly  states  the  principle  to  be,  that  if  on    Peb.  Teim, 
the  jettison  being  made,  the  ship  survives  the  storm,  and  con-        ^^^' 
tinues  on  the  voyage,  but  shall  be  afterwards  wrecked;  what  is 
saved  from  such  wreck  must  contribute  to  make  good  the  jettison. 
iStevenSy  14.  and  the  books  there  eUed.'] 

These  opinions  of  foreign  writers  on  maritime  law,  are  of  great 
weight  and  approved  authority,  and  their  doctrines  on  subjects  of 
such  general  concernment,  are  consulted  by  jurists,  and  not  on- 
frequently  form  rules  of  law  in  our  own  courts,  and  govern  our 
judicial  decisions.  I  have  found  no  adjudication  either  in  Eng- 
land or  in  this  s(ate,  impairing  or  drawing  in  question  the  princi- 
ples of  average  contribution,  to  which  I  have  adverted  as  deduce- 
able  from  them;  but  the  opinions  of  our  own  jurists,  so  far  as 
they  have  been  expressed,  confirm  and  apply  them.  The  rule  of 
salvage  in  the  case  of  the  wreck  of  the  ship  off  the  port  of  desti- 
nation, where  the  cargo  is  saved  and  delivered  to4he  consignees, 
conforms  to  those  principled ;  for  in  such  case  the  freight  is  made 
to  contribute  to  the  expense  of  saving  the  goods,  ijord  Kaiu  se- 
lects that  rule  as  an  example  to  illustrate  one  of  his  maxims  of 
equity.  The  proprietor  of  the  goods,  and  the  owner  of  the  ship, 
he  observes,  are  in  such  cases  connected  by  a  common  interest; 
the  recovery  of  the  goods  from  the  shipwreck  was  beneficial  to 
both  parties ;  to  the  freighter,  because  it  restored  to  him  his  goods^ 
and  to  the  owner  of  the  ship,  because  it  gave  hiln  a  claim  for 
freight :  and  for  that  reason  the  salvage  ought  to  be  paid  by  both 
in  proportion  to  the  benefit  received.  [£aim'«  Pr,  ofEq,  S.  1.  p. 
1.  C.  ///.  sec  2.  art.  2.] 

In  the  case  of  /feyfiger  v.  ^ew-York  Firemen  Insurance  Comr 
pony,  [11  John,  85.]  the  schooner  success  bound  to  the  port  of  New- 
York,  being  on  shore  near  the  entrance  of  the  port  and  in  a 
perilous  situation,  it  was  agreed  between  the  consignees  and 
agent  of  the  owners  of  the  vessel  and  cargo  and  the  insurers  of 
those  interests,  that  immediate  means  should  be  taken  to  save  the 
vessel  and  cargo  if  practicable,  and  in  case  the  vessel  was  lost,  to 
bring  the  cargo  to  New-York,  and  that  the  measures  so  taken 
should  be  without  prejudice  to  the  right  of  either  party  ;  the  ves- 
sel was  wrecked  and  totally  lost,  but  the  carga  wad  saved  and 
brought  up  in  lighters  to  New-York,  and  delivered  free  of  damage 
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Feb.  Term,  to  the  consignees  who  paid  the  charges  and  then^called  on  (he 
'  defetidanis  as  insurers  on  cargo  to  contribute  their  proportional 
v!^  part  of  the  expense  as  general  average ;  they  repelled  the  claim^ 
^^IP^**  insisting  that  the  expense  of  the  lighterage  and  forwarding  the 
cargo  to  its  place  of  destination  was  a  charge  upon  the  ship-own- 
ers solely,  and  payable  ouiof  the  freight  which  they  were  enabled 
thereby  to  earn  ;  but  the.  court  adjudged  the  claim  to  be  just  and 
legal,  the  materialsoftheship,  the  freight  and  the  cargo  were  made 
to  contribute  to  the  charge  oa  the  principles  of  general  average. 
.  In  strictness,  that  was  a  case  of  salvage  and  not  to  nomk^ 
an  average  loss  ;  the  stranding  was  a  disaster  which  befel 
the  ship  from  accident,  and  was  not  an  act  of  volition,  nor  was 
there  any  sacrifice  or  exposure  of  any  portion  of  the  common  ad- 
venture entrusted  to  tiie  charge  and  management  of  the  master^ 
for  the  conomon  safety  or  benefit  of  all  the  interests  in  jeopardy. 
But  in  its  leading  features  and  practical  results  it  was  very  analo- 
gous to  that  species  of  general  average  which  is  now  before  us, 
and  the  reasonable  and  just  rules  applicable  to  average  contribu- 
tkm  were  api^ed  to  it  by  the  court ;  and  if  the  expenses  incurred 
in  saving  the  cargo  from  the  wreck,  when  the  stranding  was  not  a 
sacrifice  for  the  general  safety  and  the  vessel  was  totally  lost,  were 
a  legitimate  charge  upon  that  cargo  in  common  with  the  freight 
and  the  materials  of  the  wreck,  on  the  principle,  of  a  joint  and 
common  benefit  conferred  by  those  expenditures  upon  the  whole, 
surely  the  expenses  and  damages  resulting  from  the  removal  of 
goods  from  the  vessel  to  lighters,  and  the  greater  exposure  of  the 
goods  in  the  lighters  for  the  purpose  of  rescuing  the  vessel  and 
cargo  from  perils  must  have  as  strong  a  claim  to  contribution  from 
the  cargo  and  freight  which  participated  so  largely  in  the  benefit 
of  that  removal  and  exposure  of  the  goods  that  were  damaged. 

In  that  case  stress  was  laid  upon  the  agreement  of  the  parties,  to 
fi^ttempt  the  deliverance  of  the  vessel  and  cargo  from  the  perils 
that  surrounded  them,  which  was  relied  upon  by  the  counsel  as 
constituting  a  casus  fxderis  which  distinguished  it  from  the  com- 
mon case  of  the  transportation  of  the  goods  from  the  wreck  to  the 
port  of  desUnation  in  a  substituted  vessel  and  gave  it  the  impress  of 
a  case  of  average  and  contribution;  and  the  reasoning  of  the 
court  is  b«ised  upon  that  distinction. 
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In  the  case  before  us»  the  implied  consent  and  ajpreement  Feb.Tefn, 
arising  out  of  the  contract  of  afiVeigbtment,  and  which  is  the  ^^^^' 
foundation  of  the  law  of  average  contributioD,  roade  a  casu9 
fscderis  of  equal  obligation  upon  the  parties,  and  required 
that  io  the  event  of  a  common  danger,  averted  by  the  timely  and 
voluntary  sacrifice  or  exposure  of  any  portion  of  the  property  in 
jeofaxdy^  for  the  safety  of  all  those  who  should  participate  in  the 
benefit,  should  contribute  to  the  indemnity  of  those  who  should 
suflTer  in  eflecting  the.  rescue  and  safety  of  the  whole  fiem  the 
peril.  It  would  be  strange  that  this  right  of  the  sufiferer  to  indem- 
nity, which  on  the  success  of  the  eflbrt  to  save  the  adventure  from 
the  peril,  had  become  perfect,  should  be  divested,  and  the  parties 
who  reaped  the  fruit  of  the  sacrifice  discharged  from  the  obliga- 
tion to  indemnify,  by  the  subsequent  loss  of  the  ship  by  a  new  dis- 
aster. The  right  to  contribution  cannot  depend  on  the  arrival  of 
the  ship  at  the  port  of  destination,  any  more  than  it  can  upon  the 
delivery  of  the  cargo  saved  from  the  peril  by  the  sacrifice,  to  tha 
consignees.  If  the  ship  or  any  portion  of  the  cargo  be  lost  by  a  new 
accident,  the  owners  of  what  was  so  lost  cannot  be  made  contribu- 
tory in  respect  of  it,  to  the  indemnity  of  those  who  soflfered  by  the 
sacrifice  for  the  safety  of  those  goods  from  the  previous  peril. 

But  the  exceptbn  does  not  extend  beyond  the  vessel  or  goods  so 
lost  by  the  subsequent  peril,  all  the  property  which  is  saved  from 
that  peril  and  ultimately  comes  to  the  nse  of  the  proprietors,  con- 
tinues liable  to  its  just  contribution  in  general  average  to  the  loss 
incurred,  or  its  rescue  from  its  first  jeopardy;  I  can  discov^  no 
princifde  therefore  which  could  entitle  the  plaintiff  to  recover  back 
any  part  of  the  average  contribution  he  hibs  paid,  even  if  his 
clain  could  be  viewed  as  an  open  question,  the  disputed  item  of 
damages  to  the  goods  in  the  lighters,  in  the  views  I  have  taken  of 
it,  would  by  our  own  laws,  be  an  average  loss,  and  the  rdee  ap- 
plied in  adjusting  the  average  at  Mobile  were  not  in  coUision  with 
our  own. 

But  I  do  not  consider  the  point  as  an  open  question.  The  ad- 
justment made  at  Mobile  is  in  my  opiniim  conclusive.  The  case 
of  Lmox  V.  The  Urukd  hMuranee  Ckmpofiijf,  [S  Johns,  Cases^  176.} 
was  relied  upon  as  showing  that  a  jEoreign  adjustment  of  ia 
(tvertige  loss  is  not  conclusive  upon  the  parties.    That  waa  the 
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Feb.Tenn,  Case  of  a  jettisoD  of  cargo  laden  on  deck,  which  had  been 
'  brought  into  general  average  by  a  foreign  adjustment  at  Lisbon, 
and  the  general  average  paid  by  the  assured,  who  claimed  an  in- 
demnity  for  it  from  the  insurers.  The  question  was  whether  the 
sum  paid  in  general  average  for  the  goods  on  deck  was  recovera* 
ble.  The  court  decided  that  it  was  not,  and  heid  that  the  ad- 
justment at  Lisbon  did  not  conclude  the  parties.  The  reason 
they  gave  for  the  opinion  was  that  the  parties  to  the  contract  of 
insurance  must  be  considered  as  having  in  view  the  law  of  this 
state,  and  must  be  governed  by  it.  But  is  that  reason  satisfac* 
tory  1  The  grounds  upon  which  the  foreign  adjustment  is  held 
conclusive  are  that  it  is  the  duty  of  the  master  to  cause  the  adjust- 
ment to  be  made,  and  to  see  to  the  settlement  of  the  averages :  and 
that  the  parties  are  compellable  to  submit  to  the  assessments  upon 
them  that  may  be  coerced  by  suit  or  by  the  detention  of  the  goods 
to  pay  the  contributions  as  settled  there,  and  if  the  adjustment 
could  be  opened  at  the  home  port  and  a  new  rule  of  apportion- 
ment be  applied,  great  and  manifest  injustice  must  often  be  done 
to  some  of  the  parties  without  any  remedy  for  the  wrong  done 
them  by  the  derangement. 

But  i  consider  that  part  of  the  case  as  overruled  by  subsequent 
decisions.  In  the  case  of  Strong  ^  Havens  v.  The  JV*.  Y.  F^emm 
Ins.  Co.  [1 1  John.  323.]  the  cargo  was  estimated  in  the  adjustment 
of  the  average  at  the  market  price  in  Lisbon,  the  port  of  destina- 
tion, where  the  contribution  was  settled,  which  not  being  con- 
formable to  the  rule  of  adjustment  in  this  state,  as  established  by 
the  case  of  Leavenworth  v.  Delafieldj  [1  Came,  573.]  the  defend- 
ants insisted  that  they  were  not  bound  by  the  adjustment  at  Lis- 
bon, and  were  liable  only  for  the  proportion  of  general  average,  to 
be  settled  according  to  the  rules  adopted  here.  But  the  oourt, 
after  reviewing  all  the  cases,  held  the  adjustment  to  be  conclusive, 
on  the  ground  that  a  settlement  of  the  general  average  at  the  fo- 
reign port,  when  fairly  made  according  to  the  laws  of  the  coun- 
try to  which  the  port  belongs,  is  binding  upon  the  parties,  and 
that  it  is  the  duty  of  the  master  to  cause  an  adjustment  to  be  made 
on  his  arrival  at  the  port  of  destination,  and  to  enforce  the  pay- 
ment of  the  contribution,  and  that  he  has  a  hen  upon  the  carjHro 
for  its  proportion. 
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I  canDot  distinguish  this  case  from  that.    The  master  here  re«  Feb.  T^rm, 


fused  to  deliver  the  cargo  until  the  average  contributions  were  sa- 
tisfied. There  is  no  pretence  that  the  average  was  not  fiiirly  set- 
tled according  to  the  laws  and  usages  which  prevail  at  Mobile, 
the  intendment  is,  that  it  was,  and  it  must,  I  think,  be,  binding 
upon  all  the  shippers. 

The  court,  in  the  case  last  cited,  do  not,  it  is  true,  in  terms  over-* 
rule  the  decision* in  Lmox  v.  The  United  Ins.  Co.;  but  they  do 
not  give  it  their  sanction.  The  only  notice  taken  of  it  by  the 
learned  and  able  Judge  who  gave  the  opinion  of  the  court,  is, 
that  the  decision  there  was  against  the  recovery  of  the  general 
average,  on  the  ground  that  the  jettison  could  not  by  our  law  be 
brought  into  an  average  loss,  but  that  the  effect  of  the  adjust- 
ment, if  the  jettison  had,  according  to  the  laws  of  this  country, 
been  a  proper  item  in  making  it  up,  is  not  determined.  This 
was  indeed  a  nice  shade  of  difference.  In  the  case  in  which  that 
decision  was  reviewed,  the^djustment  was  not  conformable  to 
the  rule  judicially  established  in  this  state  for  the  adjustment  of 
average  contributions.  And  it  is  difficult  to  perceive  a  reason  for 
distinguishing  between  a  foreign  adjustment  which  deviates  from 
our  laws,  in  the  estimate  of  the  subjects  properly  made  contribu- 
tory, and  one  which  includes  indemnities  for  subjects  that  our  laws 
would  reject.  Each  operates  to  impose  charges  upon  the  parties 
to  which  they  would  not  be  liable  on  an  adjustment  of  the  aver- 
age in  this  country,  and  the  principles  on  which  the  court  place 
the  last  decision,  equally  require  that  the  foreign  adjustment 
should  in  both  cases  be  conclusive.  But  the  two  modem  cases 
of  JVetomotio.  Cctzalet,  and  WcUpok  v.  Etoery  to  ^hich  the  Judge 
refers,  as  upholding  his  principles,  were  upon  foreign  fidjustment% 
which  embraced  subjects  excluded  by  the  English  rules.  In  the 
first  case,  which  was  an  adjustment  by  the  Consular  Court  of 
Pisa,  several  items  were  charged,  which,  according  to  the  English 
usage,  would  not  have  been  allowed.  And  in  the  other  case, 
the  holders  of  a  respondentia  bond  had  been  compelled  to  contri- 
bute to  the  average  loss ;  and  Lord  Kenton  held  the  underwri- 
ters bound  for  the  amount  of  the  contribution,  notwithstanding  that 
by  the  laws  of  England,  the  lender  on  respondentia  is  not  lia- 
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Wb.  Term,    ble  to  average  losses.  Those  cases,  so  irreconcileable  with  the  dis- 
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.  tinction  between  objectioDable  subjects  brought  into  foreign  aver- 
ages and  exceptionable  rules  for  the  adjustment  of  the  contribu* 
tions  to  legitimate  subjects  of  average  loss,  are  cited  by  the  learn- 
ed Judge  as  illustrating  and  confirming  his  sense  of  the  principle 
that  foreign  adjustments,  when  fairly  made,  are  conclurive;  and 
he  understands  that  to  be  the  rule  to  which  the  courts  of  this 
state  are  to  conform :  we  must  take  the  rule,  he  observes,  as  we 
find  it,  and  leave  any  amelioration  of  which  it  may  admit  to  an- 
other department  of  the  government 

The  case  of  Depau  v.  The  Ocean  Ins.  Co.  [5  Cowm,  6S.]  folly 
confirms  that  construction  of  the  rule.     In  that  case,  the  previous 
case  of  Strong  v.  The  Jf.  F.  Firemen  Ins.  Co.  was  cited  by  the  court 
as  deciding  that,  when  a  general  average  is  fairly  settled  in  a  fo- 
reign port,  and  the  insured  is  obliged  to  pay  his  proportion  of  it, 
he  may  recover  the  amount  from  the  insurers,  though  the  aver- 
age may  have  been  settled  cBfierently  abroad  from  what  it  would 
have  been  at  the  home  port.    And  on  the  authority  of  that  case, 
the  court  held  that  the  averages  then  in  question,  which  had 
been  settled  at  Rotterdam,  the  port  of  destination,  must  govern. 
One  q(  the  objectiohs  to  those  adjustments  was,  that  certain  ca- 
bles procured  at  Halifax,  a  port  of  necessity,  in  the  course  of  the 
voyage,  and  which  were  not  chargeable  as  an  average  loes^  were 
improperly  brought  into  the  average  and  allowed :  yet  the  court 
hdd,  that  the  adjustment  could  not  be  opened  for  that  cause,  but 
must  govern.     In  that  case  too,  a  distinction  was  suggested  be- 
tween adjustment  at  the  port  of  destination,  and  at  a  port  of  ne- 
cessity, and  it  was  contended  by  counsel  that  an  adjustment  at 
the  port  ot  necessity  being  indispensable,  would  conclude  the 
parties,  but  if  made  at  the  port  of  destination,  was  not  c<mic1u- 
sive,  unless  shown  to  be  called  for  and  made  compulsory  upon 
the  master ;  but  the  distinction  was  disregarded  by  the  court. 
Must  not  that  case  govern  this  ?    The  adjustment  in  this  case 
was  made  at  the  port  of  destination,  but  which,  for  all  the  pur^ 
poses  of  this  average  was  a  port  of  necessity,  for  the  loss  occurred 
at  that  port,  and  was  there  adjusted.    And  if  the  dalnage  to  the 
(defendant's  goods  would  have  been  disallowed  on  the  settlement 
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of  the  ayerag6  here,  yet  the  allowance  of  H  there  can  no  more  be    Feb.  Twin, 
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made  the  g^und  for  opening  this  adjustment,  than  the  allowance 

for  the  cables  in  the  case  of  Depau  could  upon  the  adjustment  in  ^ 

that  case.  Willutinf. 

The  cases  I  have  cited  were  between  the  merchant  and  the  in* 
6ure««»  bat  the  same  rule  applies  to  the  relation  of  shipowner  imd 
fceighter.  In  the  case  of  Leaoenwcrtk  v.  Ddf^ld^  where  the 
court  establish  rules  for  themselves  for  the  valuation  of  the  dif* 
ferent  interests  to  be  brought  into  average  and  made  contributoiyto 
the  lo6»,  they  apply  them  to  the  original  owners  of  those  interests, 
and  conclude  with  the  direction  that  the  same  course  of  adjust- 
ment must  be  pursued  between  underwriters;  showing  the  opinion 
of  the  court  that  the  same  rules  and  principles  are  applicable  toad- 
joetment  between  the  ship-owner  and  shipper  as  between  the  mer- 
chant and  insurer ;  and  in  the  case  of  WoUm  v.  Le  Rcy^  {2CaiM8 
96S.]  the  court  held  that  the  person  entitled  to  contribution  may 
recover  from  the  person  liable  to  contribute,  and  he  from  his  insurer. 
In  most  cases  of  foreign  adjustment,  the  averages  are  from  neces- 
sity settled  and  paid  by  the  parties  who  are  to  contribute,  without 
reference  to  the  question  of  insurance.  It  would  be  against  the 
principle  and  true  spirit  of  the  rule  to  allow  the  contributory  parties 
who  are  uninsured  to  open  the  adjustment,  and  to  hold  it  conclu- 
sive upon  those  whose  interests  are  insured,  and  upon  their  under- 
writers. There  can  be  no  solid  ground  for  the  distinction :  the 
adjustment  must  be  equally  conclusive  upon  all  the  persons  and 
interests  actually  brought  ito  the  settlement  of  the  average, 

OaKLfiT  J.,  after  stating  the  facts. 

The  first  point  to  be  determined  is,  whether  this  is  a  case  for 
g^enefal  average  at  all. 

The  principle  upon  which  a  general  average  depends  is  well 
established.  When  expenses  are  incurred  or  sacrifices  made  volun- 
tarily, on  account  of  ship,  freight  and  cai^go,  and  with  a  view  to 
the  common  safety  of  all,  a  general  contribution  must  take  pbce 
profided  the  purpose  for  which  the  expense  was  incurred  or  the 
sacrifice  made  is  answered.  [PAiL  im  /n^tiratice,  SSI.  S84.  Cm. 
JtlarMh.  5S6--7.]  In  the  present  case,  the  vessel,  freight  andcargo 
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Fab.  T«tiB,    were  exposed  to  a  common  peril ;  all  were  relieved  from  the  im- 
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,  pending  danger  by  tbejshipping  of  the  cargo  on  board  the  lighters 

and  it0  iransportatian  to  Mobile.  The  goods  were  8aved»  the 
freight  earned,  and  the  vessel  put  afloat  in  safety,  and  on  her 
way  to  her  port  of  destination  uninjured.  She  was  subsequently 
Iqst  by  a  new  peril  in  no  way  connected  with  the  first  stranding. 
This  cannot  affect  the  question  of  general  average  as  to  the  ex- 
pense or  loss  incurred  in  consequence  of  the  first  peril.  That 
was  ended  and  the  purpose  for  which  the  sacrifice  was  made  was 
fiiDy  aswered.  IPhil.  342.  843.  and  the  eases  then  Hted,  Con. 
Mar.  537.]  This  case  then  seems  to  be  clearly  within  the  gene- 
ral principle  above  stated.  I  have  not  deemed  it  necessary  to 
enter  into  an  examination  of  the  question  whether  the  adjustment 
of  the  general  average  at  Mobile  is  conclusive  upon  the  parties 
in  this  cause ;  because  I  am  satisfied  that  it  was  in  fact  made 
upon  principles  sanctioned  by  the  law  of  this  state  and  that  the 
damage  sustained  by  the  defendant's  goods  while  on  board  the 
lighters  was  properly  taken  into  the  estimation  of  loss. 

In  Con.  Marsh.  538,  it  is  laid  down,  that  if  a  shipi  upon  her 
arrival  at  the  mouth  of  a  river  or  harbour,  be  found  too  deeply 
laden  to  get  over  a  bar,  or  to  sail  up,  and  the  captain,  to  listen 
her,  put  part  of  her  cargo  into  ligfaters^  and  those  lighters  are  lost, 
the  owner  of  the  ship  and  the  other  parts  of  the  cargo  shall  con- 
tribute. This  appears  a  reasonable  doctrine.  The  loss  happen- 
ed directly  in  consequence  of  the  act  resorted  to  far  the  general 
benefit  and  safety.  In  the  present  case,  if  the  lighters,  on  board 
of  which  the  goods  were  shipped,  had  remained  with  the  stranded 
vessel,  and  had  been  lost,  t)r  if  the  goods  of  the  defendant,  in  the 
act  of  being  put  on  board  the  lighters,  had  been  by  accident  drop- 
ped into  the  sea  and  lost,  or  partially  injured,  there  can  be  no 
question,  that  within  the  principle  above  stated,  it  would  have 
formed  a  subject  of  general  average.  It  is  not  perceived  that  the 
transporting  of  the  goods  to  Mobile,  and  their  sustaining  a  partial 
injury  only  on  their  way  thither,  can  naake  any  difference  in  the 
api^ication  of  the  rule.  Shipping  the  cargo  on  board  of  oilier 
vessels,  and  sendiDg  it  to  the  port  of  destination,  then  near  at 
handj  was  one  entire  act,  resulting  from  the  original  design  to  re* 
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lieve  the  dup  from  her  perilous  situation.  The  vessel  was  not  iMi.  Temi^ 
abandoned,  but  in  part  preserved  from  the  danger  to  which  she  ^^'^' 
was  exposed,  and  afterwards  actually  proceeded  towards  her  des- 
tined port.  The  vessel,  freight  and  cargo  all  derived  secoritj 
ftiHn  the  exposure  of  the  defendant's  goods  in  the  lighters.  The 
purpose  for  which  such  exposure  was  made,  was  fully  answered ; 
and  I  see  no  reason  why  they  should  not  all  contribute  to  indem- 
mfy  the  defendant  for  any  loss,  which  was  the  direct  c(»isequence 
of  such  exposure. 

The  case  of  WTOUeridge  v.  JVWif,  [6  Mass.  182.]  wUch  was 
considered  on  the  argument  as  anali^us  to  the  present,  differs 
from  it  in  the  material  fact,  that  in  that  case  the  vessel  was  aban- 
doned by  her  crew  while  viewed  as  a  wreck.  Tlie  property  ta* 
ken  into  the  boat  in  which  they  escaped,  was  not  put  there  with 
the  tntoitf  to  contribute  to  the  safety  of  the  vessel,  or  the  remain- 
ing cargo ;  and  though  the  vessel  was  afterwards  saved,  the  court 
held  there  should  be  no  contribution,  on  the  ground,  that  the  pro- 
perty lost  was  not  exposed  to  hazard  with  any  view  to  the  preser- 
vation of  the  ship ;  nor^did  such  exposure  in  any  manner  contri- 
bute to  such  preservation.  I  am  of  opinion  that  the  defendant  is 
entitled  to  judgment. 

Judgmentfonr  the  defendant, 
{A.  L.  MeDonald,  JUPyfir  the  pfff.    E.  AnOigm^  JtPyfir  the  i^,] 

• 

Jifbte, — ^Mr.  Benecke,  in  fab  "  PriaeipleB  of  Indemntty  in  Bftarine  Inranaoe,'* 
has  treated  this  subject  with  mach  learning,  in  his  fifth  and  Mrenth  chipten. 
He  eeems  to  qoatifj  the  rale,  ^  that  the  loes  oocaaioned  by  jettison  is  to  be  boma 
**  by  the  whole,  only  in  those  cases  where  the  preserration  intended  has  aotoally 
**  been  accompliehed.''  He  sayF,  (p.  1 80. )  "  If  nothing  be  saved,  the  owner  of  the 
**  goods  thrown  overboard  can  have  no  claim  upon  the  owner  of  the  other  goods  lost ; 
*<  beeanse  he  loses  nothing  hy  the  jettison,  but  what  would  also  have  been  lost 
"  wiUKml  it,  onoe  his  goods,  had  Uiey  remained  in  tbeship^  would  have  shared  the 
'<  fiUe  of  the  rest.  But  if  «eiiM  goods  be  saved,  the  proprietor  of  the  Meii^«d  goods 
**  is  entitled  to  a  compensation.*'  This  proposition,  he  says,  isconfinned  by  the 
opinion  of  IFe^ftai,  who  expresses  Uniself  in  the  followiog  manner:  <{.  S3.)  'Tf 
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Wthk  T«ni«    **  9'  vorael  abould  be  in  dani^Br,  and  after  foeda  have  beta  BscafieM  n  orte  to 

1899.  «<  lighten  her,  ahould  nevertheleBs  be  wrecked,  the  goods  aaved  or  fished  up  must 

MeUen&Netf'  "  contribute  for  the  jettison,  because  it  has  been  resorted  to  with  a  view  to  sava 

metli  it  the  ship  and  the  rest  of  the  goods,  and  b»>cau8e  if  those  goods  had  not  been  sa.- 

The  National  "  <^^^^^i  ^®"'  o'^er  might  have  saved  or  recovered  ihem  all,  or  in  part,  a«  llie 

Ins.  Company.  Mother  owners  have  done,  but  of  which  posttbffityhewasdepnvedbytfacrjettitMHi." 

*   Again,  (p.  S09.)  "  When  a  p»rt  of  the  cavgo  ia  slapped  over  into  lighten,  or  the 

"  long  boat,  in  order  to  extricate  the  ship  and  cargo  from  a  perilous  situation,  aa  for 

«  instance,  to  set  a  ilranded  vtssd  cfioat,  or  to  Ughten  a  leaky  one,  and  bring  her 

**  into  harbour,  the  charges  of  such  a  measure,  as  well  as  the  damage  tugUaned  6y 

« the  goods  in  eonsequenet  of  O,  undoubtedly  belong  to  general  avemgie.'^    (8e»  «lM 

KenVa  Can,  vol.  Ill,  p,  185  to  196.] 


Christopher  M.  Mellen  and  James  Nesmeth 

versus 
The  National  Insurancs  Compawt. 

It  is  well  settled,  that  the  charterer  of  a  vessel  cannot  insure  the  amount  of  his 
ehartor-^manty,  under  the  general  name  of  ^i^e^-M.  The  policy  itself  is  the  evi- 
dence of  the  contract  of  insurance,  and  parol  proof  cannot  be  admitted  to  show 
that  the  plaintifij  under  the  name  of  freight,  intended  to  insure  the  fnfito  on  his 
charter«party. 

In  a  policy  on  freight  supposed  to  be  valued,  the  sum  insured  cannot  be  asBomed 
as  a  valuation  of  the  freight,  nor  adopted  as  conclusive  evidence  of  the  amount 

-  of  the  charteT«r's  interest,  It  seenu  that  the  true  rule  by  which  that  interest  is 
to  be  ascertained,  is  the  actual  freight  which  the  v^mc]  did  or  could  cam. 

Where  a  chartered  vessel  is  lost  by  the  perils  insured  against,  the  charttrer's  bter« 
est  in  a  policy  on  freight,  eo  norntne,  never  attaches ;  and  if  the  premium  has 
been  paid,  it  can  be  recovered  back  in  an  action  for  money  had  and  received. 

Tbi8  was  an  action  upon  a  policy  of  msurance,  tried  before  the 
Chief  Justice  on  the  14th  day  of  November,  1828.  The  words 
of  the  policy,  which  relate  to  the  voyage  and  property  insured. 


THE  CITT  OF  NfiW-YORK.  4M 

were  as  MIows :  *<  C.  M.  Mdlen  and  James  NeeoMth,  mMOMRtf    Feb.  tem, 
*•  of  tkemsehes  do  make  insurance  and  eaUBe  to  be  inrara^^  lost  or ]___ 


«*  not  Io8^  at  and  from  New*York  to  and  at  St.  Croix,  and  at  Mdlen  &Ne»- 

iiidtii 
^'  and  from  Tobasco,  and  at  and  from  thence  back  to  Mew-¥ork,  ▼• 

**^  $2^,500  upon  the  freight  of  ail  kinds  ^f  kirful  goods  and  mer-  insrCompaof. 

**  chandises  laden  of  to  l)e  laden  on  bqard  the  good  schooner,  oatl- 

''ed  the  EnterpriBc,  at  a  premium  offnu-  and  a  half  pec  eenl. 

**  Loss  to  be  paid  in  thirty  days  after  the  proof  of  interest  and 

«  pro<rf  of  1698.** 

The  declaration  contaiDed  four  special  countSy  (each  stating 
the  insurance  to  have  been  effected  by  the  plaintiffs  on  their  own 
account,)  together  with  the  usual  money  counts. 

The  vessel  was  lost  on  Tobasco  bar  at  the  entrance  of  Tobasco 
river,  on  her  voyage  from  St.  Croix  to  Tobasco,  and  was  aban- 
doned to  the  underwriters ;  but  the  defendants  objected  that  the 
plaintifls  had  exhibited  no  proof  of  interest  in  the  subject  matter 
of  the  insurance. 

* 

Ai  the  trial,  the  plainti&  produced  ibe,  following  preliminary 
{froo&^  via: 

I.  A  letter  from  themselves  to  the  defendants,  hearing  date  (he 
28th  of  April  1828,  setting  forth  a  list  of  the  proofs  previously 
furnished.  The  letter  was  in  these  words,  viz  :  "  Grentlemen, 
having  already  exhibited  to  you  the  following  preliminaiy 
proofs  of  loss  under  the  policies,  effected  at  your  office,  on  the 
cargo  and  on  the  freight  of  the  schooner  Enterprise,  on  the  2d 
*' of  November  last,  namely  :  I.  A  bill  of  lading  of  cargo  ship^ 
**  ped  by  us,  on  board  said  schooner :  II.  An  invoice  of  the 
**  goods,  with  an  affidavit  thereto :  III.  The  protest  of  the 
**  master,  extended  before  R.  M.  Blatchford  Esq.,  Notary  Pub* 
"  lie.  IV.  The  account  sales  of  the  goods  sold  at  St.  Croix: 
**  V.  The  account  sales  of  the  goods  saved  from  the  wreck  of 
the  Enterprise,  referred  to  in  said  protest  of  the  master.  We 
now,  for  your  further  satisfaction,  exhibit  herewith  a  pfotest  or 
f'  note  thereof  mlcde  before  J.  H.  Ney,  ftrst  magistrate  of  the  vil-» 
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^^Sb^'    ^' ^^  of  Guadaloupe,  together  with  a  report  of  Edward  Porter 
^   ^  and  Charles  K.  Holmes,  thereto  aimexed ;  and  also  a  cbarUr^ 


mSk  ^  **part^made  behpeen  the  emd  muter  and  our9eb>eSf  with  a  bill  of 
The  Natioiial  **  '<^^S  ^^  certain  goods,  shipped,  from  New-Tork  in  said 
^^■.Coiiipanj.  «  schooner,  with  an  affidavit  of  our  James  Nesmeth,  as  to  the 
**  agreement  for  freight  therein  mentioned,  and  a  bill  of  lading 
<*  of  sundry  doubloons  shipped  at  St  Croix :  Mr.  Robert  Elwell 
^'  having,  by  our  nutbority,  obanioihed  to  you,  the  cargo  shipped 
^  by  us  and  obo  the  freight.  We  beg  leave  to  enquire  whether  flie 
^'company  require  any  further  preliminary  proofe  of  loss  or 
"  interest.  We  shall  consider  you  as  satisfied  on  this  point,  unless 
*^we  hear  from  you  some  intimation  to  the  contrary  ;  in  which 
^^case,  we  shall  supply  any  defect  therein  forthwith,  if  any 
**  there  be." 

The  plaintiffs  then  produced,  tl.  The  biU  ofladir^  referred  to  in 
the  foregoing  letter  acknowledging  the  receipt  of  the  goods  therein 
mentioned,  from  the  plaintiffi,  and  stipulating  for  their  delivery 
at  St.  Croix  or  Tobasco,  to  James  Nesmeth  or  his  assigns, 
together  with  an  mvoiee  of  the  same,  amounting  to  j|l,92S,S3y 
in  which  it  was  stated  that  the  goods  were  shipped  by  the  plaintifls 
on  joint  account,  for  St.  Croix  and  Tobasco^  conagned  to  Nes- 

r 

meth,  (who  was  on  board  the  vessel)  for  sale.  These  were  accom- 
panied by  the  affidavit  of  Nesmeth,  as  to  the  eorrectaess  of  the 
invoice.  The  plaintiff  also  produced,  III.  A  c&orler-parfyy 
between  themselves  and  the  agent  of  theowners  of  the  vessel, 
whereby  she  was  let  to  the  plaintifis  for  the  foregoing  voyage. 
By  this  charter-party  the  plaintifi  covenanted  to  pay  the  sum 
of  three  hundred  and  sixty-two  dollars  and  fifty  cents  per  numik 

m 

for  the  use  of  the  vessel,  **payabk  on  the  delivery  of  the  cargo  at 
^^JCeW'York^  together  with  all  pilotage,  port-charges,  custom- 
house dues  and  fees  of  every  description  both  at  St  Cr<nx  and  at 
Tobasco. 

The  frilaintiflbwere  also  to  advance  to  the  nuutert  such  an  amount 
in  cash,  as  might  be  wanted  for  didi^ursements  or  expenses  during 


r 
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the  yoyB,ge ;  the  money  so  advanced^  to  be  considered  as  a  pay^    Fab.  Tem^ 
mewt  M  account  of  the  ehartef'-parhf  of  the  vessel ;  and  for  which  ho 


interest,  commission  or  premium  was  to  be  charged.  Nesmeth  ^^^  ^^ 
was  idso  to  have  the-  pririlege  of  going  in  the  schooner  without  xhe  Nfttumtl 
any  charge  for  passage,  he  finding  his  own  stores.  l'^  Compuiy. 

lY*  The  protest  of  the  master  before  the  Notary  in  New-York 
was  then  produced  by  the  plaintiffs,  which  stated  that  the  vessel 
"  was  lost  by  the  perils  of  the  sea,  at  the  entrance  ot  Tobasco 
*' river,  on  Tobasco  bar,,  on  her  voyage  from  St.  Croix  to 
'^Tobasco:  that  a  part  of  her  cargo  was  there  lost^apd  a  part 
**  plundered  by  soldiers  and  by  inhabitants  of  the  country.  The 
*^  remaining  part  was  carried  to  Tobasco  and  there  sold  by  the 
<'  American  Consul.'' 

Y.  An  account  of  the  sales  of  part  of  the  cargo  at  St.  Croix, 
amounting  to  $23d,46,  was  then  produced  by  the  plaiotifiB, 
together  ^th  an  account  of  the  sales  of  the  goods  saved  and  add 
at  Tobasco,  amounting  to  $3S0,68,  and  abiUof  lading  of  eertain 
goods  shijq>ed  at  Jfew-  Yorky  by  Peck  ^  Co.  on  freight.  These  were 
accompanied  by  the  affidavitof  Nesmethreferred  to  in  the  foregc«Dg 
letter  from  the  {daintiflb  to  (he  defendants,  and  his  account  of 
sales  made  at  St.  Croix,  Jl  statement  ofexpefisespaidait  St  Otcix 
on  accomt  ofthevessd^  amounting  to  ^101,35^  was  dso  produeed, 
together  with  an  accompanying  affidavit  of  Nesmeth. 

Upon  this  state  of  the  preliminary  proofs,  the  counsel  for  the  de- 
fendants moved  for  a  non-suit,  upon  the  ground  that  the  plainUffs 
had  not  shown  aojr  interest  in  the  subject-matter  of  the  insurance. 
This  question  wad  reserved  by  the  presiding  Judge  for  the  con- 
sideration of  the  whole  court,  and  the  plaintifis  proceeded  to  their 
proofs  in  chief. 

The  whole  c^  the  documentary  evidence,  exhibited  hy  the 
plaintiffs  among  their  preliminary  proofs  was  then  received,  by 
consent,  as  if  proved  in  chief,  subject  to  all  legal  exceptions,  and 
the  loss  of  the  vessel  as  stated  in  the  protest  was  admitted  by  the 
defendants. 
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Feb.  Tern*       The  Gouttsd  for  the  plaiaiiff  then  nfftred  to  prove  that  the 
defemdaBtfl .  nmre  yti%  itrf^rmed  -^  to  the  naiute  of  the  eoyojgpc. 


^^^1^^  ^^  before  the  insuranoe.  was  elBTected,  and  that  the  defandantB  had 
Tha  Nati  ai  ^^^^^  reqoeated  1^  the  plaintiff  tp  insure  on  profiu^  at  the  time 
Iii«.Compaiij.  when  applicatioB  fcnr  insurance  was  made:  that  they  declined 
to  insure  on  profits,  as  euchy  but  said  they  would  insure  them 
as  freight;  and  that  the  defendants  were  particularly  infomied, 
that  the  plaintiffs  intended  to  invest  the  proceeds  of  their  out- 
ward cargo  at  Tobasco  in  logwood,  and  bring  the  same  to  New- 
York. 

This  testimony  was  objected  to  on  the  part  of  the  defendants, 
and  the  Chief  Justice  intimated  an  opinion  that  it  was  inadnussi- 
ble ;  but  for  the  purpose  of  bringing  the  claims  of  the  plaintiffs 
fully  before  the  court,  the  evidence  was  admitted  by  consent,  sub- 
ject to  the  defeodiuUs'  objections.  The  plaintifls  here  rested  their 
cauie,  and  the  couipsd  for  the  defendants  again  moved  for  a  non- 
suit^; but  the  mctiaa  was  overruled  by  the  presiding  Judge,  vho 
thought  there  waa,  at  least;,  some  evidence  of  an  interest  on  tlie 
part  of  the  plaintjffi,  in  thefireigbt  of  the  goods  dupped  b%f  Peck  ^ 
do.  at  Xew^VorL 

The  counsel  for  thedefendants  then  produced  a  bill  of  lading 
of  IIK)  baqrebof  flour,  40  casks  of  nails,  30  barrels  of  pork,  60 
boxes  of  cs^ns,  53  bondleis  of  shingles,  100  puncheons  of  corn- 
meal,  and  100  cypress  shingles,  shipped  on  board  the  Enterprize 
at  New-Tork,  by  Ballestier  &  Co.,  to  be  delivered  at  Bass,  in  St. 
Croix,  unto  Adam  McCatchin,  or  his  assigns,  he  or  they  paying 
freight  as  per  charter-party.  On  the  back  of  this  biU  of  lad- 
ing were  endorsed  arHcles  qf  agreement^  between  BaHestier  & 
Co.  and  Nesmeth  as  charterer  or  owner  of  the  vessel,  in  which 
the  latter  let  to  the  former,  **  the  whole  of  the  hold  and  deck  of 
^  said  schooner,  (excepting  only  the  cabin  and  50  barrels  room 
<'  under  deck  for  his  vm^)  for  a  voyage  from  New-York  to  St. 
"  CroiK,  for  the  mm  of  $450,"  and  the  port  charges  of  the  veesd. 
It  wnaadontted  that  this  freight  money,  together  with  f  118 
for  foti  <3uixgea,  bad  been  paid  to  the  plainlifis  by  Balleetier  and 
Company. 
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The  piaintiffd  then  o&red  to  prove,  that  the  ueoai  period  for  the    Feb.  Ten^ 
voyage  described  in  the  policy  was  three  months  and  a  half ;  and        ^^^' 


they  claimed  a  verfict  for  |d82,60,  according  to  the  following  MeBM^Nci. 
statement : 


The  Natiooftl 


The  whole  amount  of  freight  vaiuei  in  the  policy  at  $^iOO,      ins.  Companj. 

1  Charter,  3  1-9  months,  at  #362,50  $lS6d  7$ 

Elzpenscfl  paid,        ......  lOl  35 

Amennt  receiYed  of  BaUestier  4- Co.       -       -  450  00        1617  40 

•88S60 

The  plaintiffs  also  claimed  that  they  were,  at  aU  evento,  entitled 
to  recover  the  amount  of  the  expenses  paid  at  St.  Croix,  and  the 
freight  of  the  goods  of  Peck  &  Co.,  or  a  return  of  the  premium 
which  had  been  paid,  amounting  to  $113,75. 

A  verdict  for  the  sum  of  $1000  in  lavour  of  the  [diuntiffii  was 
taken  by  consent,  subject  to  the  opinion  of  the  Court  upon  the 
following  points : 

I.  Whether  the  plaintiffs  should  not  have  been  non-Buited. 

II.  If  the  plaintiflb  were  entitled  to  recover,  then  how  much : 
the  verdict  to  be  adjusted  according  to  the  opinion  of  the  court. 
The  amount  of  the  loss  of  freight  on  the  shipment  by  Peck  & 
Co.,  if  adjudged  recoverable,  was  also  to  be  adjusted  under  the 
direction  of  the  court ;  either  party  having  leave  to  turn  the  case 
into  a  special  verdict  or  bill  of  exceptions. 

The  cause  was  argued  by  Mr.  R.  Sedgwick^  for  the  plaintiffi, 
and  by  Mr.  J.  .Stnthonf  for  the  defendants. 

Mr.  R.  Sedgwick  contended, 

I.  That  the  plaintiffs  having  hired  the  whole  body  of  the  ves- 
sel for  a  specific  voyage,  and  a  sum  certain,  were  to  be  condder- 
ed  as  owners,  pro  hoc  vice.  By  a  contract  with  BaUestier  &  Co., 
they  under^kt  the  vessel  for  a  larger  sum  than  that  which  diey 
had  stipulated  to  pay ;  they  have,  therefore,  an  iniurable  interest 

VOL.  I.  58 
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F«^  Term,    io  ihe  freight,  at  least  to  the  amoirnt  of  tlie  diflference  between  the 

^^*'        fifiim  contracted  to  be  paid  and  that  which  they  were  to  receive. 

M«H«i^NeB-  The  whole  freight  in  this  case  was  valued  by  the  parties,  and  the 


▼•  valuation  fixed  at  $2500 :  the  defendants  being  made  acquami- 

The  NfttioiiftI     ,.,,  ,,.  ^i.  ii  nn. 

bukCkMnpany.  ed  wHh  the  nature  and  objects  of  the  intended  voyage.      The 

plaintiffs  had  therefore  an  insurable  interest  in  the  freight  of  their 
otmi  goodsy  and  in  the  freight  of  the  goods  of  others,  to  the  ex- 
tent of  the  difference  between  the  valtiaHon  and  the  sum  to  be  paid 
b;  them  for  the  use  of  the  vessel,  deducting  from  such  diflerence 
the  freight-monies  saved. 

That  the  oontbruction  to  be  given  to  the  policy  cannot  be 
varied  by  parol  proof,  is  readily  admitted ;  and  no  attempt  was 
made  at  tfie  trial  to  vary  its  true  meaning  by  the  introduction  of 
such  proof.  But  the  plaintifb  offisred  to  show,  that  the  defend- 
aals^  being  requested  to  underwrtie  on  proJUsy  declined  to  insure 
them  as  Bueh^hial  oflered  to  insure  jm>^  under  the  name  of  JrHght, 
This  testimony  was  admissible  for  the  purposes  for  which 
it  was  offered. 

The  term  freight,  sometimes  denotes  a  compensation  for  the 
trt^n^porttitioD  of  goods,  and  sofnetimes  for  the  use  of  the  ship. 
[Phik  M  fe^iraoce  p*  51.]  This  definiiioa  applies  to  cases  where 
th^  9wn<^r  c&or^f  bis  ship  oc  carries  the  goods  of  others ;  but  it 
6m»  mi  eOGibfsce  tbd  case  ^he^e  aA  owner  or  charterer  carries 
Alt  090111  goods.  Freight,  then,  properly  defined,  is  die  profit  de- 
rived from  the  use  of  %  vessel.  [3  Mm.  Cos.  S9l]  Strictly 
speaking,  where  the  ship-owner  carries  his  own  goods,  in  his  own 
yes9e]^  tber^  is.  no  firdghl ;  but  the  frofil  on,  hift  goods  is  the 
frdghtf — the  difference  in  their  value,  arising  (irom  their  diflemice 
of  place.  The  owner  then,  insures  profits  instead  of  freight ;  the 
plaintifb  intended  to  do  the  same  thing.  Let  them  show  that 
there  were  profits  in  fact  under  their  contracts,  and  they  are  en- 
titled to  recover.  [Mumfordv.  Hattet,  1  John.  Rep,  489.  PhiL  an 
Insurancey  319.,  also  47,  and  the  cases  there.] 

II.  if  the  ptaintifis  cannot  prevail  upon  the  fH-inciples  stated, 
then  they  are  entitled  to  recover  the  amount  claimed,  <m  the 
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groimd  that  tbe  freight  of  their  own  goocb^  and  those  of  P«ek  &    F^b.  Tein, 
Co.,  are  to  be  deemed  tu  valued  at  |(2£(K).  '^^* 

Id  England,  a  charterer  cannot  insure  beyond  the  amonnt  of  ^'^'^li^**" 
the  freight  which  the  ship  can  earn,  together  with  tbe  necewary  ▼. 

charges,  &c,  IForbea  ».  ^apinwaU,  13  East,  328.]  But  there  is  SiTc^^S^ 
nothing  in  the  policy  of  our  law&  to  prevent  the  contracting  par- 
ties, from  insuring  every  thing  they  may  choose,  and  fisring  the 
valuation  at  any  given  amount.  [15  Maes.  Rep.  341.  PkU.  an  Im. 
317.]  Even  wager  policies  are  allowed,  and  where  the  parties  insure 
a  speciic  sum  on  certain  goods,  tbe  valuation  is  cmduahe,  and  the 
policy  cannot  be  opened.  If  the  policy  be  an  open  one,  then  the 
actual  freight  is  to  be  ascertained  :  but  if  the  policy  be  valued, 
then  the  valuation  fixes  an  estimate  Upon  the  subject  insured  and 
supercedes  the  necessity  of  proving  its  value.  [1  John.  Rep.  439.] 
In  every  case,  therefore,  of  a  valued  policy  on  freight,  we  have 
only  to  ascertain  what  tbe  subject  is,  on  which  the  valuation 
attaches. 

In  this  case,  the  defendants,  at  the  time  when  the  insurance 
was  made,  knew  what  specific  goods  were  to  be  put  on  board  the 
Enterprise,  and  with  this  knowledge  agried  to  value  the  freight 
at  $9^500.  The  parties  intended  to  insure  that  sum,  on  freight 
from  New-York  to  St.  Croix :  the  same  amount  irom  thence  to 
Tobasco^  and  the  like  sum  from  Tobaseo^  back  to  New-York. 
The  valuation  being  fixed  by  agreement,  is  ccmclusive  upon  tbe 
parties,  and  the  insurance  attaches  from  place  to  place.  [Datyv. 
Hattetf  3  Comes  16.]  The  quantity  of  goods  put  on  board  can 
make  no  difference  unless  there  be  fraud ,  and  there  can  be  no 
fraud  where  the  insurers  are  made  acquainted  with  the  exact 
state  of  fiEU^ts.  [Phil  onJnsurance,  306-7.]  The  only  questioD 
in  such  cases  is,  whether  there  has  been  a  total  loss  of  the 
subject  of  the  insurance,  to  which  the  valuation  applied. 

Here  the  parties  understood  perfectly  weQ  what  the  property 
insured  or  intended  to  be  insured,  was;  and  there  has  been  a. 
total  loss  of  the  subject  of  the  insurance.    The  loss  of  the  vessel 
and  the  breaking  up  of  the  voyage  is  not  denied ;  but  if  denied  is 
fully  proved. 
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Feb.  Teim,        III.  The  plaintifis  at  all  events  are  entitled  to  recover  the 

ISM 

'-_  amount  of  the  expenses  paid  at  St.  Croix  and  the  acfiuil  freight 

^*^ilj  *^  of  Peck  &  Co's  goods.  If  the  charter  had  expressed  that  th^ 
The  NatkMya  ^^"^7  advanced  was  in  part  payment  of  freight,  then  the  loss  of 
Iiw.Compuij.  the  ship  would  bring  upon  the  freighter  a  loss  o(  the  money  ad* 

vanced  and  thus  create  an  insurable  interest  in  him.     [4  B.  ^  A. 

582.  Pm.  on  In.  55.] 

IV.  If  the  Court,  however,  should  be  of  opinion  that  the  plain- 
tifis are  not  entitled  to  recover  upon  any  of  these  points,  it  must  be 
for  total  want  of  interest  in  the  subject  sought  to  be  insured :  and 
upon  this  ground,  they  are  at  all  avents  entitled  to  recover  back 
the  amount  of  the  premium  paid. 

Mr.  JhUhen  for  the  defendants,  contra. 

I.  The  plcdntifls  being  charterers  of  the  vessel,  and  not  awnere, 
and  the  charter-money  being  payable  upon  the  delivery  of  the 
cargo  in  New-York,  the  plaintifis  had  no  insurable  interest  in  the 
freight,  eo  nomme.  This  is  well  settled.  [Ckeriai  v.  Barker^  2 
John.  Rep.  346.  ROey  v.  Delafieldy  7  John.  R.  522.  Roinne  v. 
The  Ji^eW'York  hu.  Co.  m  Me  Court,  ante  p.  825] 

The  ground  upon  which  the  plaintifis  rely  is,  that  the  vessel 
being  underlet  by  them,  there  is  an  excess  of  freight  to  be  receiv- 
ed by  the  charterers,  over  the  charter-money  to  be  paid  ;  and 
that  they  have  an  insurable  interest  in  tlie  freight  to  the  amount 
of  the  excess. 

If  this  were  true  in  point  of  fact,  no  such  interest  is  disclosed 
by  the  policy;  neither  is  there  any  count  in  the  declaration  to 
meet  the  claim.  The  declaration  contains  four  counts  ;  the  first 
proceeds  entirely  upon  the  ground  that  the  plaintifis  were  owii€fv. 
The  second  sets  forth  that  they  were  the  exclusive  charterere  of 
•the  vessel ;  that  the  goods  shipped  were  put  on  board  by  them  to 
be  conveyed  for  them,  and  on  their  account.  The  third  differs 
from  the  second  in  nothing  but  the  averment  as  to  the  loss,  and 
the  fourth  is  like  the  first,  except  in  the  averments  relative  to 

lOBS. 
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The  plai&tiffi^  claim«  therefore,  is  not  eustained  by  his  plead-    Feb.  Term, 
ingSy  and  if  well  founded,  they  could  not  recover  on  this  deciara-        *^^' 
tif».     Bat  in  point  of  law,  the  parties  are  bound  by  the  policy,  ^*^A^^ 
and  must  take  the  contract  as  they  haye  seen  fit  to  set  it  forth  in  v. 

writing.     There  is  nothing  in  the  policy  to  warrant  even  the  sup*  Ins.  Company. 
position,  that  any  thing  was  insured  by  the  charterers,  except  the 
freight  which  they  were  themselves  to  pay. 

II.  If  the  plaintiffi  had  any  insurable  interest,  it  was  in  the 
freight  reserved  to  them  by  Peck  &  Co.'s  bill  of  lading.  The 
amount  of  that  freight  was  a  mere  minimumy  being  only  about 
jj^SO;  and  if  necessary,  the  Court  would  open  the  policy,  on  ac- 
count of  the  excessive  over-valuation.  [13  East.  323.  Kane  v. 
The  Cam.  Ins.  Co.  8  John.  R.  229.]  But  as  this  bill  of  lading 
stipulated  for  the  carriage  of  the  goods  to  St.  Croix  or  Tobasco, 
the  whole  freight  under  the  bill  of  lading  was  earned  upon  the 
safe  arrival  of  the  vessel  at  St.  Croix.  There  was  therefore  no 
loss  of  that  freight. 

All  that  the  plaintifis  could  have  at  risk  after  this  under  the 
policy,  was  the  freight  on  the  undelivered  portion  of  Peck  &  Co.'s 
gooda,  on  the  voyage  from  St.  Croix  to  Tobasco.  But  the  plain- 
tiffii  have  shown  no  reservation  of  freight  to  themselves  by  any 
contract  for  that  voyage,  and  cannot,  therefore,  recover  for  it& 
loss. 

III.  The  plaintifis  ofifered  parol  proof  to  show  that  the  defend- 
ant^  knew  what  the  subject  of  the  insurance  was.  This  testimo- 
ny was  clearly  inadmissible,  the  policy  itself  being  the  evidence 
of  the  contract.  It  were  unsafe  to  admit  any  other  on  principle, 
and  it  cannot  be  done  by  authority.  [2  John,  Rep.  346.  t^Tew- 
York  Ins.  Co.  v.  Tlunnas.  3  John.  Cases^  1.  PhU*  on  In.  p.  8.] 
If  such  testimony  could  by  any  rule  of  law  have  been  received, 
there  is  no  count  in  the  declaration  to  which  it  could  be  applied  ; 
all  the  counts  alleging  an  interest  in  the  freight,  and  a  loss  of 
freight  eo  nowme.  But  there  are  no  facts  on  which  the  plaintifis 
can  rest  their  hypothetical  case.  By  their  contract  with  Balles- 
tier  &  Co.,  they  transferred  the  whole  of  the  vessel  to  them  for  the 
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Feb,  Tem,   vovue  to  St.  Croix.    The  vessel  arrived  at  the  last  meiiUoDed 
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1 port  in  safety,  and  Ballesiier  &,  Co.  paid  to  the  plaintiff  the  whole 

^*^nwSi^^*'  ^  ^^'^^^  charter-money,  together  with  all  the  poit  charges     Thi« 

ThA  Nati   ai  ^^^^'^^^^'^  dmsted  the  plaintiff  of  all  interest  in  the  veaseli  within 

Im.  Company,  the  terms  of  the  policy. 

rV.  TTie  bill  of  lading  of  the  goods  of  Peck  i  Co.  creates  no 
insurable  interest  in  the  charterers,  according  to  the  doctrine  laid 
down  in  Cheriot  v.  Barker  and  Rtky  v.  Delajield.  But  if  there 
was  any  such  interest,  it  was  merely  to  the  extent  of  that  bill  of 
lading ;  and  the  goods  of  Peck  &  Co.  having  arrived  in  safety  at 
St.  Croix,  the  risk  ended  there. 

The  plaintiffs  never  insured  their  interest  in  those  goods,  (if  any 
such  they  had,)  beyond  St.  Croix,  because  the  risk  was  to  end  at 
one  of  the  termni  of  the  voyage.  If  they  had  paid  money  in  ad- 
vance to  the  owner,  it  is  not  covered  by  the  poliey,  and  might  be 
recovered  back  of  him.  [Mansfield  v.  Maitlandy  4  Bam.  and 
md.  582.] 

V.  The  policy  having  having  attached  to  the  extent  of  the  eut- 
ward  freight  on  the  cargo  to  St.  Croix,  there  can  be  no  return  of 
premium.  The  premium  was  earned  upon  the  veasri's  arrival  at 
St.  Croix,  and  the  risk  terminated  there.  The  plaintiffir  ought 
therefore  to  have  been  non-suited  on  their  preliminary  proofi^  or 
upon  the  proofs  in  chief  under  them. 

Jones,  C.  J.,  (after  stating  the  facts  of  the  case.)  The  first 
general  question  for  the  court  is^  whether  the  plaintiffs  have  shown 
any  insuraUe  interest  in  freight  to  which  the  policy  can  attach. 
They  were  not  the  owners  of  the  schooner,  but  the  charterers  of 
her.  She  was  let  to  them  by  the  agent  of  the  owners,  for  the 
Tc^age  on  which  she  sailed,  for  the  specific  sum  of  .$362  1-2  per 
month,  for  the  entire  use  of  her,,  payable  on  her  return  from  the 
voyage  to  the  port  of  New-York. 

It  is  settled  by  the  Supreme  Court,  in  the  case  of  CherM  v. 
Barker  and  RriUey  v.  Delqfidd,  and  in  the  late  case  of  Robms  «. 
The  JfeW'York  Jmuranw  Company^  m  this  court,*  that  the  char- 

*  Ante,  page  3f  5. 
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UfV  of  a  vessel,  who  is  to  pay  fhe  chftrter-^noney  tot  the  use  of  Feb.  Tenn, 
her  at  the  end  of  the  Toyage,  coBtnoi  insure  the  freight  of  her  e»       ^^^' 
namme.    The  principle  which  governs  these  caaesy  appears  to  me  ^^''^^^^^ 
to  apply  to  this.     The  charterer  has  no  mfterest  at  nsk.  which  be  _.     ▼•. 

The  NstiooKl 

is  to  pfoteet  by  insurance  ;  his  liability  to  pay  tho  charter-money  Ins.  Company. 
depends  upon  the  safe  arriyal  of  the  ship^  and  the  petformance  of 
the  TOjpage.  If  she  is  lost,  or  faUs  to  perfcrm  the  chiurter^  his  obli- 
gation to  pay  the  chartsiwnioney  ceases.  What  interest,  then, 
can  he  have  in  hev  carrying  a  ffeigbt,  whieb,  if  h»t,  he  is  disw 
charged  from  bis  laahihty  to  pay  ?  It  is  the  sh^-owner,  whose 
title  to  the  freight  he  reserves  by  the  cbarler-party,  dqiends  upon 
tho  perfwrnanoeoT  the  voyage,  that  suns  the  risk,  and  ia  tosuflbr 
by  the  loss  ef  the  voyage,  and  to  hkn  bdbongs  the  correi^nding 
right  t»  insure. 

But  the  conasol  ccNiAeads,  that  this  case  is  an  exception  to  the 
role,  and  we  win  briefly  examine  the  grounds  he  lakes  to  distio- 
goidi  it  in  princqde  from  those  we  have  cited. 

First,  it  is  urged,  that  the  insurers  being  ftaUy  infonned  of  the 
nature  of  liM- intended  voyage,  the  plaintiffi^  as  owners  of  tho 
vessel,  pvo  hae  nke^  had  an  insurable  interest  in  the  fteigfat  of  thek 
own  goed%  and  of  other  goods  earned  on  fretghf ,  to  the  extent  of 
the  dijfiwence  between  the  valuation  of  the  freight  i»  the  poticy, 
and  the  s»m  tbey  weve  to  pay  for  the  chapter  of  the  vessel,  after 
dedoctiog  Irom  such  diflbrence  the  freight-money  earned  and 
paid  to  them. 

This  propositJK^n,  as  stated,  is  somewhat  compUoatedb.  It  in* 
volves  tile  considerati^  of  the  bearings  of  the  verbal  communica- 
tions and  agreements  offered  in.  evide»ce  at  the  trial  upon  the 
contiaci  of  insurance,  and  the  legal  efiect  of  the  valuation  of  the 
freight  upon  the  rights  and  obligations  of  the  parties.  Upoa  the 
first  biaanoh  of  the  propositioii,  the  plaintiff  is  met  at  the  threshold 
with  ft  dtffietdty  which  seems  to  us  insuperable.  He  seeks,  in  di- 
rect contravention  of  a  settled  rule  of  constniction,  to  introduoa 
paroL  eiddeace  to  vary  thewnitten  contract^  and  essentially  to  al- 
ter the  sense  and  meanAig  oi  the  agieement  it  purports  to 
express.  .  The  tsinis  of  the  contsaot  are  clean,  explicit,  and 
perfect  intelligible.       It  is   a  policy  of  insurance  on  the 
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terprise,  for  the  voyage  described  in  the  policy,  and  the  freight 


Melleni^Nes-  lasured  is  valued  at  *2,500,  the  sum  insured  upon  it.  Now  could 
V.  language  be  more  explicit  or  free  from  ambiguity  or  doubt  ?  What 

Ins.  Company,  room  is  there  for  explanation  by  parol,  unless  it  was  admissible  to 
show  that  the  actual  contract  of  the  parties  was  diflferent  from  the 
agreement  they  have  expressed  and  reduced  to  writing.  Bat  the 
rules  of  law  admit  of  do  such  explanation  by  parol ;  we  must  ad- 
here to  the  agreement  as  we  find  it  in  the  written  contract,  and 
content  ourselves  with  giving  it  its  true  construction. 

In  the  case  of  Mumford  v.  HaXUt  the  insurance  was  upon 
profits ;  the  broker  made  use  of  a  blank  form  of  a  policy  on  goods, 
and  the  valuation  intended  to  apply  \b  profits,  the  previously  de- 
clared subject  matter  of  insurance,  was  inadvertently  inserted  in 
the  blank  left  in  the  policy  for  the  valuation  of  the  goods,  but- 
without  mentioning  profits  as  Ibe  subject  to  which  the  valuation 
was  intended  to  be  applied,  whereby  the  valuation  was  mistakenly 
made  to  refer  to  goods  and  not  to  profits.  The  intention  was  ob- 
vious, and  the  mistake  plain  and  palpable.  Tet  the  court  held 
the  parol  evidence  of  the  broker  inadmiasible  to  explain  it,  or 
to  Rectify  the  enprs,  because  the  legal  effect  would  be  to  vary  the 
written  agreement  and  alter  the  sense  and  operati<Mi  of  one  of  its 
prominent  stipulations,  and  the  insurance  was  in  that  case  rescued 
from  destruction  at  law,  by  the  application  (though  I  believe  for 
the  first  time)  of  the  principle  that  a  policy  on  profits  is  necessa- 
rily and  in  its  own  nature  a  valued  policy, and  the  profits  in  the  ab- 
sence of  any  express  valuation  by  the  parties,  must  be  understood 
and  taken  as  valued  at  the  sum  insured. 

.  In  the  case  now  before  us,  the  pretensions  for  a  recourse  to 
parol  explanation  are  much  weaker,  than  they  were  in  that  just 
cited.  In  that  case,  the  subject  matter  of  the  insurance,  ap- 
peared on  the  face  of  the  policy  to  be  profits,  and  the  obvious  in- 
tention of  the  parties  to  refer  the  valuation  to  that  subject  waa 
relied  on.  It  was  urged  with  great  force,  that  the  valuatioa  if 
referred  to  the  goods  out  of  which  the  profits  were  to  grow, 
would  be  nugatory,  and  without  any  appropriate  relation  to  the 
principal  contract,  but  that  if  applied  to  profits,  the  subject  matter 
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of  the  insurance,  it  would  be  an  apt,  usual  and  operative  provi-^    Feb.  Term^ 
sion ;  indeed,  that  necessity  required  such  constructive  appHca- ' 


tion,  to  give  effect  to  the  contract.     But  it  was  answered  that  the  MeUcn  &Ne«- 
valuation,  applied  to  the  goods  had  a  meaning,  and  the  parties  v. 

might  intend  to  value  the  goods,  and  to  leave  the  policy  upon  the  iqb.  Company^. 
profits  open,  and  that  the  difficulty  of  proof  of  interest  under  such 
a  policy  in  case  of  loss,  however  embarrassing  to  the  assured,  could 
not  justify  the  court  in  breaking  over  an  established  rule  of  evi-» 
deace  for  their  relief. 

In  this  case  the  insurance  is  upon  freight,  and  the  valuation  y 
of  the  freight  insured.  There  is  no  feature  upon  the  face  of  this 
policy,  indicating  any  mistake  or  misapplication  of  the  terms  em- 
ployed, and  no  incongruity  between  the  subject  of  insurance  and 
the  valuation  in  the  policy,  or  other  internal  evidence  of  mistake 
or  error.  The  proof  oflfered  is  altogether  extrinsic,  and  its  object 
is  to  shew,  that  other  and  further  interests,  not  embraced  in 
the  pdicy  according  to  the  ordinary  construction  of  its  terms,  were 
intended,  and  verbally  agreed,  at  the  time  of  the  contract,  to  be 
included  within  it  and  covered  by  its  protection.  Such  testimony 
must  sarely  be  excluded  by  the  rule  which  forbids  the  reception 
of  parol  evidence  to  vary  or  enlarge  the  terms  of  a  written  agree- 
ment. A  closer  view  of  the  proof  offered  by  the  plaintiffs  will 
exhibit  tlie  objection  to  it  in  a  yet  stronger  light :  the  offer  was  to 
shew,  that  the  defendants  were  acquainted  with  the  nature  of  the 
voyage,  and  knew  that  the  plaintiffs  intended  to  vest  the  pro- 
ceeds of  their  outward  cargo  in  a  return  cargo,  to  be  brought 
home  in  the  schooner,  and  with  such  knowledge,  consented  and 
agreed,  that  the  profits  of  the  returns,  which  they  refused  to  insure 
separately,  and  as  profits,  eo  nommef  might  be  included  in  the 
fireight  pcrficy,  and  covered  by  a  valuation  of  the  freight.  The 
ngreement  then  was  that  the  profits  should  be  covered  by  the 
poficy  on  freight,  and  that  the  freight  should,  for  that  purpose,  be 
insured  at  a  valuation  sufficient  to  cover  both  interests ;  and  if 
tbai  was  the  sole  object  of  the  parties,  this  policy  was  sufiicient ; 
for  the  valuation  agreed  upon,  covers  all  the  claims  of  the  plain- 
tifls,  and  if  they  had  an  insuraUe  interest  in  freight,  which  could 
impart  vitality  to  the  policy,  they  would  be  entitled  to  the  whole 
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^ for  what  was  earned  and  saved. 


^^^meli^^*"       B^^  ^^^  P'^^***  agreement  to  be  of  uny  avail  to  the  plafaitiffs 
fw,^.    Zr  ■     1  must  go  further,  it  must  be  shown  that  the  defendants  were  fijly 

The  rfatiOiud  • 

Ins.  Company,  informed  of  the  relation  in  which  the  plaintifis  stood  to  the  vessel, 
lind  knew  them  to  be  insured  as  charterers  only  emd  not  the 
owners  of  her  :  and  witli  that  knowledge  entered  into  a  special 
agreement  to  insure  for  them  as  owners  prs  hoc  viecy  the  earnings 
of  the  vessel  for  the  voyage,  as,  and  in  the  name  of  freight^  and 
to  value  the  same  at  a  sum  sufficient  to  cover  bcth  the  earnings 
at^d  freight,  and  the  profits  of  the  i*eturn  cargo ;  and  that  for  those 
purposes  a  policy  on  freight  in  the  common  form  should  be  made 
use  of  without  reducing  the  special  agreement  into  the  fortn  of  a 
special  contract.  Would  evidence  of  such  an  agreement  be  com- 
patible with  the  policy  befoie  the  court  1  Would  it  not  estaUiah 
M  entirely  new  contract,  and  wh<^ly  supersede  the  subsisting 
policy  1  The  parol  proof  disclosed  in  the  case  does  not  support 
such  an  agreement.  It  shows  that  the  defendants,  were  ac- 
quainted with  the  nature  of  the  voyage,  and  the  intention  of  the 
plaintiffs  to  invest  the  proceeds  of  the  outward  cargo  in  returns, 
and  agreed  to  insure  the  profits  of  those  returns  by  c<»npreheiiding 
them  in  the  valuation  of  the  freight :  but  it  does  not  show  that 
they  were  apprised  or  knew  that  the  plainti&  were  the  cfiartamrs 
only,  and  not  the  owners  of  the  vessel,  or  that  (key  entered 
into  any  special  contract  to  insure  for  them,  as  charterers,  the 
freight  of  goods  to  be  shipped  by  themselves,  or  to  be  taken  by 
them  on  freight,  for  others,  to  be  carried  in  her.  What  the  eflbct 
of  such  a  special  contract,  with  such  knowledge  of  the  tide  aad 
ownership  of  the  plaintiffs,  upon  the  rights  of  the  parties^  might 
be,  if  properly  brought  before  the  court,  I  do  not  stop  to  enquire ; 
bat  a  general  insurance  on  freight  by  the  charterer,  with^st  a 
disclosure  by  him  of  his  title,  or  any  specia}  agreement  for  tb^ 
insurance,  we  have  already  seen  would  be  inoperative  and  void, 
for  want  of  insurable  interest;  and  all  sgveemeats  aro  eogmftsd 
upon  it,  not  giving  it  a  new  insurable  iotieiest,  uMSt  be  eqiudly 
inoperative ;  and  if  any  special  agi^nMiti  is  relied  oa  to  give  it 
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operaUon,  it  mvasi  appear  in  the  policy,  and  cannot  be  supplied  and    Mb.  Tem^ 
superadded  by  parol.  *^**v 

Bui  th^  plaioUfis  insist  that  Oiey  had  an  iasuiable  interest  as  ^^^^^^^^^^ 
owners  pro  hoc  vke  in  the  excess  or  surplus  of  tlie  freiffht  and  .,,  Z'  ^  « 
eariungs  of  the  schooner  on  the  voyage,  over  and  above  the  price  Ins.  Company, 
or  amount  payable  by  the  charter-party.  This  surplus  freight,  ^-^'v^^-^ 
thus  supposed  to  constitute  an  insurable  interest,  must  intend  the 
freight  and  earnings  of  the  vessel  for  the  transportation  and  car- 
riage of  the  goods  of  strangers  under  contracts  with  the  charterers 
as  owners  of  her ;  for  the  charterers  can  found  no  claim  upon  the 
insuiseiB  for  any  loss  of  benefit  to  themselves  for  the  use  or  employ- 
ment  of  the  vessel  in  the  transportation  of  their  own  goods,  how- 
ever great  or  valuable  that  beneiit  miglit  be.  The  whole  ton- 
nage and  use  of  the  vessel  is  purchased  by  the  charterer  for  the 
voyage,  to  be  paid  for,  upon  the  contingency  of  the  performance 
of  the  voyage.  If  the  voyage  is  lost,  the  purchase  money  never 
becomes  payable,  and  in  case  of  its  accomplishment,  the  benefits 
of  the  charter,  if  favourable,  are  realized  in  the  profits  of  the  ad- 
venture. But  the  chartered  vessel  may  be  underlet,*  or  employed 
as  a  general  ship  for  the  carriage  of  goods,  under  bills  of  lading,  for 
specified  fteigbts  payable  to  the  mas  to  as  agent  of  the  charterer. 
In  that  case,  the  loss  of  the  voyage  would  produce  no  loss  to  him 
unless  the  freights  payable  by  others  to  him,  on  the  safe  arrival 
and  delivery  of  the  goods,  exceeds  the  amount  of  the  charter- 
money,  which  on  such  safe  arrival,  would  becoi]i(!ie  due  from  him 
to  the  ovv^er  for  the  charter.  But  it  may  so  happen  that  the 
freights  payable  by  the  shippers  to  the  charterer,  on  his  agent,  as 
owner  pra  hoe  vtM,  may  exceed  the  charter-money  payable  by  him 
to  the  general  owner  for  the  use  of  the  ship  for  the  voyage. 

What  would  be  ibe  rule  in  the  caee  of  a  surplcM,  whether  such 
excess  would  be  held  an  insurable  interest  in  the  charterer,  or  not^ 
aad  whether  if  insurable,  it  would  be  covered  by  a  general  pdiey 
on.  freight  eo  nomine^  or  would  require  a  disclosure  and  specifica* 
tion  of  the  nature  of  the  interest ;  and  whether  such  disclosure 
and  specification  would  be  requisite  to  a  binding  valuation  of  the 
interest,  are  questions  which  we  deem  it  unnecessaryin  this  case  te 
agitate,  for  here  was  no  surplus.  The  plaintiffs  underlet  the  whole 
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Feb.  Term,    deck  and  tonnage  of  the  schooner  (with  the  exception  of  the 

'         bin  and  space  under  deck  for  50  barrels,  reserved  for  their  own 

^^  m^  **"  ^1^)  ^  ^'  Balleatier  &  Co.  by  charter-party  for  the  voyage  to  St. 
Th    N  toMi  ^'^^^  f^^  ^^®  gross  sum  of  j(4dO,  and  the  port  charges.      The 
Ins.  Company,  goods  shipped  by  the  plaintiffs  of  course  occujned  the  reserved 
room  of  50  barrehi,  or  part  of  it,  but  did  not  exceed  $2000  in  value, 
and  allowing  the  xfreight  at  one-third  of  the  charter  to  Balles- 
tier  &  Co.,  the  entire  freight  of  the  two  would  amount  to  $600. 
The  freight  of  the  shipment  of  Wm.  M.  Peck  &  Co.,  of  the  small 
invoice  of  goods  consigned  to  Nesmith,  which  must  also  have  been 
stowed  in  the  cabin,  or  the  reserved  space  of  50  barrels,  could  not 
have  materially  varied  the  result,  and  the  whole  aggregate  amount 
of  freight  and  earnings  of  the  vessel  for  the  voyage  to  the  plaintiff, 
would  be  highly  estimated  at  $700,  and  the  amount  of  the  char- 
ter-money payable  by  them  for  two  months  only,  (and  3  1-S  is 
shown  by  the  plaintiffs  to  be  the  usual  length  of  such  a  voyage,) 
would  amount  to  $726. 

But  the  plaintifis  insist  on  the  valuation  in  the  pcdicy  as  the 
measure  of  the  freight  the  vessel  would  have  earned  for  them  upon 
the  voyage,  and  claim  the  excess  of  that  sum,  beyond  the  amount 
of  the  charter  for  three  and  a  half  months,  the  usual  length  of 
the  voyage  insured,  as  the  surplus  interest  covered  by  their  prfi- 
cy;  which,  after  crediting  and  deducting  the  freight  of  Balles- 
tier  &  Co.,  which  was  earned  and  paid  to  him,  they  are  entitled  to 
recover.  But  this  claim  is  clearly  untenable.  The  valuation  is 
of  the  whole  freight  of  the  vessel  for  the  voyage,  and  the  plaintiiGi 
to  avail  themselves  of  it,  to  its  whole  extent,  must  show  an  insur- 
able interest  in  the  entire  of  the  freight.  It  refers  to  the  insura- 
ble interest  of  the  assured,  which  the  policy  is  intended  to  cover, 
and  is  never  understood  or  intended  as  the  true  and  actual  value 
of  the  interest,  which  would  be  recoverable  on  an  open  policy,  but 
as  a  sum  agreed  upon  for  the  measure  of  the  indemnity  in  the 
event  of  a  loss.  How  tlien  can  it  be  assumed,  as  the  evidence  of 
a  surplus  interest  in  the  charterers  beyond  what  was  payable  by 
them  under  the  chaiter-party  ?  They  must  first  prove  the  fact 
of  such  surplus  interest  to  have  existed  before  they  show  any  in- 
surable interest  to  which  that  valuation  could  apply  to  the  insqr- 
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ers  a€r  owners  pro  hoc  vice.    The  incst  cursory  view  of  this  pobcy    F«b.  Tem^ 

must  satisfy  any  observer,  that  it  had  no  reference  to  any  special L^ 

interest  in  the  assared,  as  charterers^  covering  the  surplus  of  the  MeHew^Nci- 
freights  reserved  to  themselves  over  the  freight  payable  by  them  ▼* 

to  the  owner  for  the  voyage.  It  is  in  terms  a  general  iosuraBce  ins.Company. 
on  the  freight  of  the  vessel  for  the  voyage,  and.it  may  be  ques- 
tionable whether,  standing  unexplained  as  it  does,  it  is  not  to  be 
restricted  to  the  freight  she  was  to  earn  for  her  owners ;  but  if  it 
admits  of  an  application  to  the  freight  and  earnings  which  the  as- 
sured* as  charterers,  had  at  risk,  it  was  incumbent  on  them  to 
show  that  they  actually  had  freight^  reserved  to  themselves  at 
risk,  beyond  the  amount  of  their  contingent  liability  on  the  char- 
ter-party to  establish  an  insurable  interest  in  themselves,  to  which 
the  policy  could  attach,  and  on  which  the  valuation  could  be  en- 
grafted. They  have  shown  no  such  surplus  freight  reserved  to 
themselves,  and  of  course  have  shown  no  right  to  recover  on  that 
ground. 

But  it  is  said  that  the  plaintiffs  had  an  insurable  interest  on  the 
shipment  of  Peck  4*  ^^o.,  because  it  was  a  general  shipment  by 
bill  of  lading  and  the  freight  payable  to  the  plaintiffs  as  owners, 
and  that  the  valuation  may  be  apfrfied  to  that  interest  The  na- 
ture and  precise  amount  of  the  freight  payable  in  respect  of  this 
shipment,  the  circumstances  attending  it,  and  its  final  destiny, 
are  not  disclosed,  or  but  obscurely  stated;  but  they  are  of  minor 
importance,  for  the  freight  of  that  shipment,  whatever  lis  form 
may  be,  must  equally  with  the  freight  of  the  plaintiffl*  own  goods 
come  within  the  rule  we  consider  appKcable  to  the  case,  add  the 
charterers  can  have  no  insurable  interest  tmder  this  policy  in  the 
freight  of  any  goods  shipped  in  this  vessel  for  the  voyage  in  ques- 
tion, unless  the  aggregate  amount  of  their  freight  exceed  the 
charter-money ;  in  which  case,  and  then  only,  the  question  of  the 
right  of  the  plaintiffs  to  recover  upon  a  contract  in  the  general 
form  of  this  policy  would  arise. 

But  suppose  it  were  otherwise,  and  this  freight  should  be  held 
recoveraUe  as  the  fruit  of  a  general  shipment  by  bill  of  ladtiig 
with  the  plaintifis  as  owners  for  the  voyage,  it  would  still  be  a 
mere  isolated  item  of  interest,  the  loss  of  which,  if  shown,  might 
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which  it  would  be  most  extravagant  aud  prepoeterous  to  apply  a 


^^'^^tth^^^  valuatioo  00  vastly  disproportionate,  and  so  manifestly  intended 
The  N  tioMi  ^  ^  applied  to  the  whole  freight  of  the  vessel  for  the  voyage. 
Ins.  Company.  But  we  are  relieved  from  this  embarrassment  in  the  present 
case,  by  the  consideration,  that  this  item  of  freight,  whether  the 
shipment  was  in  reality  on  the  account  and  risk  of  Peck  &  Co. 
as  general  shippers,  or  partook  of  the  benefit  of  the  plaintiffis^ 
charter-party,  and  was  made  under  some  arrangement  with  them 
for  joint  account,  formed  part  of  an  aggregate  amount  of  freight 
and  earnings  which  fell  short  of  the  sum  payable  by  the  plain- 
ti&  for  the  charter  of  the  vessel  for  the  voyage :  and  in  the  freight 
and  earnings  of  which  vessel  for  th^t  voyage,  to  the  extent  of  the 
charter-money,  they  could  have  no  insurable  interest,  because  if 
the  voyage  should  be  successful,  and  the  freight  be  earned,  it 
must  be  paid  over  in  satisfaction  of  the  charter,  and  if  lost,  as 
freight  would  be  payable  by  them,  and  consequently  be  lost  to 
them,  the  loss  of  the  vessel  freed  the  charterer  iirom  all  payment 
of  compensation  for  the  use  of  her  to  the  owner,  as  the  loss  of  the 
voyage  excused  him  from  the  delivery  of  the  goods  of  Peck  &  Co. 
at  the  foreign  port.  He  has  in  truth  lost  nothing,  for  if  he  had 
earned  Peck's  freight,  it  would  have  been  exhausted  by  his  pay- 
meats  to  the  owners. 

Auotber  claim  is  made  for  $  101,35,  for  the  expenses  of  the  ves- 
sel at  Su  Croix.  But  the  plaintifls  covenanted  to  pay  all  pilot- 
agie,^  port  charges,  custom-house  due%  a^d  fees  of  every  kind, 
both  at  St.  Croix  and  Tobaeco;  and  Ballestier  &  Co.  agreed  with 
thnm  to  pay  all  port  charges  at  Su  Croix.  These  expenses  were 
not  advanced  to  the  master,. but. were  paid  by  him. out  of  the 
freight  of  Ballestier,  which  was  earned  by  the  schooner.  They 
Gonstitttte  no  claims  against  the  insurers ;  the  plaintiffs,  therefore, 
bad  no  insurable  inteisst  in  the  freight  of  this  vessel,  and  have 
sustained  no  loss  for  which  they  are  entitled  to  recover.  It  fol- 
lows that  tb^y  are  entitled  to  recover  back  the  premium,  and  for 
thastthey  must  have  judgment. 
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Harrif  AN  J.    This  is  an  action  bfoaght  by  the  ehartertrs  of    Feb.  Tem,. 
a  Tefesel,  to  recover  of  the  uDdemrriter^,  the  amount  of  an  in^  _     ^    ^\ 


guiance  upon  the  yr^h<  of  goods  laden  oD  hoard  the  Schooner  ^^^^^^**^ 
Enterprise,  on  a  voyage  from  New-York  to  St.  Croix»  from  ^  .^^ 
thence  to  Tobasco,  and  from  Tobasoo  back  to  NtsW-Tork :  the  los.  Company. 
amount  of  the  charter  being  payaUe  on  the  arrival  of  the  vessel 
at  the  last  mentined  port. 

It  is  settled  by  authorities  which  are  perfectly  conclusive,  that  a 
charterer  caanot  ensure  the  amount  of  his  charter  vumejff  ub« 
der  the  genera]  name  of  Jrmgkt ;  and  nothing  is  perceived  to 
distinguish  this  case  in  principle  from  those  long  since  decided* 
The  principle  is  obvious:  the  charterer  has  no  ifiterest  in  the 
subject  matter  of  the  insurance.  If  the  vessel  be  lost,  he  has  no 
freight  to  pay,  and  of  course  oapoot  have  any  thing  at  risk.  It 
is  the  privilege  of  the  ewacr  to  insure  the  freight,  for  in  ease  of 
los8^  the  injury  falls  upon  him. 

If  the  plaintiffi  bad  any  particular  object  in  view  bther  ^«n 
that  disclosed  by  the  policy ;  if  they  had  wished'  to  cover  any  ab« 
tual  interest  of  their  own  which  they  were  about  to  ptH  at  haz*- 
ard,  or  if  they  had  advanced  the  amount  of  tlie  freight^mooey, 
they  might  easily  have  been  protected,  by  using  appropriate  words 
in  the  polky,  to  express  their  mecming.  But  judging  the  cdn- 
tract  by  the  wocde  used  by  the  parties,  there  is  no  difierence  in 
point  of  principle  between  this  case  and  that  of  Chtrki  «•  JBtsr* 
Awr.  [2  Jolm.  Rep.  846.] 

The  plaintiffs  offered  to  show,  by  paid  proof,  that  it  was  their 
Meatiem  to  iosare  the  profits  «!  their  charter-party,  under  the  ge*- 
neral  name  of  freight.  The  policy  itself  isabsply  on  freight; 
and  if  the  Coart  were  disposed,  in  a  plain  and  inteUigUoie  eon^ 
tract,  to  look  beyond  the  obvious  import  of  the  words,  to  disoeivec 
tbe  meaning  of  the  parties,  the  case  of  Charwt  e.  Barker  h  a 
conclusive  authority  agnuBst  the  introduction  of  the  panri  proof. 
The  policy  itself  speaks  ki  unambiguousterms^  and  needs  no  «• 
tianooaa  aid  to  give  k  meaning.  If  the  defendants  had  aetvaf 
kaotvMge  as  to  all  the  objects  of  the  voyage^  that  ean  hi  no 
way  very  the  agreeracBt  between  the  parties,  wtncbis  to-be  de* 
termiaed  by  the  policy  itself. 
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Feb.  Teim,        The  pluQtiffiy  however,  contend  that  there  was  an  ezcesfl  of 
^^^'        freight  in  their  fisivoar ;  that  is,  that  they,  having  underlet  the 

Mellen  ^Nes-  vessel  to  Ballestier  &:  Co.  for  a  voyage  to  Su  Croix,  were  to  re- 
V.  ceive  from  them  for  the  use  of  the  vessel,  a  sum  greater  than 

b!s?Com^^  that  which  they  were  to  pay  to  the  owner.  It  is  unnecessary  to 
inquire  what  the  rule  would  be  in  a  case  of  surplus  interest,  since 
there  is  no  proof,  in  the  present  case,  of  the  existence  of  such  an 
interest.  The  freight  to  be  received  by  the  plaintiffs  from  Balles- 
tier &  Co.  and  from  Peck  &  Co.,  does  not  amount  to  the  sum 
which  the  plaintifis  were  to  pay  for  the  use  of  the  vessel  under 
the  charter-party. 

But  it  is  supposed  that  the  sum  insured  amounts  to  a  valuation 
of  the  interest  of  the  charterers,  and  that  the  defendants  are  con- 
cluded, by  their  own  agreement,  from  contesting  this  point  The 
sum  insured  cannot  be  asmmed  as  a  valuation  of  the  freight,  nor 
adopted  as  conclusive  evidence  of  the  amount  of  the  charterer's 
interest.  The  true  rule  by  which  that  interest  is  to  be  ascertain- 
ed,  is  the  actual  freight  which  the  vessel  did  or  could  earn.  Now 
it  is  not  pretended  that  this  vessel  did  earn,  or  could  have  earned , 
freight  to  the  amount  of  $2,500.  If  the  parties,  having  fiill 
knowledge  of  the  subject  to  be  insured,  establish  a  valuation  upon 
it  by  express  agreement,  that  valuation  will  not  be  set  aside  mere- 
ly because  it  was  fixed  at  a  high  rate.  There  must,  however,  be 
some  proof  of  the  intention  of  the  parties,  thus  to  fix  a  valuation 
which  cannot  be  disturbed  ;  and  in  this  case  there  is  no  evidence 
of  such  intention,  unless  the  sum  insured  be  taken  as  such  evi- 
dence.  But  the  amount  of  the  insurance,  as  was  before  remark- 
ed, cannot  be  assumed  as  evidence  of  the  intent  to  fix  a  valua- 
tion, and  much  less  is  it  to  be  considered  as  conclusive  upon  this 
point. 

As  the  sum  insured  cannot  aid  the  charterers  in  fixing  a  valua- 
tion upon  their  interest  in  the  subject  of  the  insurance,  the  ques- 
tion as  to  the  freight  of  the  goods  of  Peck  &  Co.,  and  the  plain- 
tiffin  own  goods,  is  disposed  of.  As  to  the  breaking  of  bulk  at  8t. 
Croix,  the  testimony  upon  that  point  is  not  sufficient  to  establish 
the  fitct,  and  all  ccxisiderations  arising  from  that  source  may  be 
laid  aside. 


' 
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As  the  freighUmoDey  to  be  received  by  the  plaintiflb  is  not    Feb.  Tem^ 
equal  in  amount  to  that  which  they  were  boudd  to  pay,  ihey  had  ' 

no  actual  interest  in  the  subject  matter  of  the  insurance ;  for  they  ^^^  *^ 
were  discharged  by  the  shipwreck  from  the  obligations  of  their  _^  ^-  .  ^ 
own'con tract  under  the  charter-party  If  the  vessel  had  gone  safe,  Ins.  Compuiy. 
the  plaintiffs  would  have  received  a  small  sum  from  Peck  ^  Co.; 
but  in  that  case,  they  would  have  been  compelled  to  pay,  not 
only  thatj  but  a  much  larger  amount,  to  the  owners  of  the  ves- 
sel. They  have  been  gainers,  therefore,  by  the  shipwreck, 
rather  than  losers,  and  can  have  no  cause  of  complaint  from  any 
supposed  hardship  of  the  case.  The  expenses  for  which  a  claim 
was  made,  were  paid  by  Ballestier  ^  Co.,  and  of  course  are  not 
to  be  refunded  to  the  plaintiffs  by  the  insurers.  No  interest^ 
therefore,  attached  in  this  case;  the  plaintiffs  had  nothing  at 
hazard ;  the  defendants  have  borne  no  risk,  and  the  premium 
must,  of  course,  be  returned  to  the  plaintiffs.  ^ 

Judgment  in  favour  of  the  plaintiffsfor  the  amount 
of  the  premium.  ' 

rD.  D.  Field,  AW^Jw  the  p^s.    K  Ajithon,  JWy/or  the  difti,} 
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Feb.  Teroi, 
1829. 

Haicourt  Uichabd  Harcourt  versus  John  T.  Harrison. 

V, 

Htniion.  ^ 

It  IB  well  «etUed,  (hat  in  an  hction  of  slander  for  words  which  are  not  actionable/wr 

sty  the  plaintiff  cannot  recover,  unless  he  shows  special  damage  as  the  conse- 

.quence  of  the  words.    And  quart  ?  Whether  words  spoken  by  a  public  officer  in 

hU  qjieUd  eapadly  concerning  another,  are  ever  actionable  ?  And  if  so,  whether 

tht  plaintiff  must  not  show  express  malice  in  order  to  maintain  the  actioii  ? 

This  was  an  actioD  on  tbe  case,  brought  to  recover  damages  of 
the  defendant,  for  defamatory  words,  spoken  by  him  of  the  plain- 
tifil  The  declaration  contained  three  counts.  The  first  count 
charged  the  defendant  with  uttering  and  publishing,  on  the  lltb 
day  of  June  in  the  year  1828,  false,  slanderous  and  defamatory 
words  against  the  plaintiff  to  James  R.  Manly  and  Smith  Cutter, 
two  of  the  health  commissioners  of  the  city  of  New-York,  (*Mfc< 
''  said  defendant  being  also  a  commissioner  of  healthy^)  the  plaintiff 
then  being  steward  of  the  Afarine  Hospital  at  Staten  Island, 
which  office  he  had  held  for  twenty-six  years  and  upwards. 
The  words  charged  were  as  follows : — ^^  He,  (meaning  the 

plaintiff)  sold  or  disposed  of  to  one Gibson,  a  fine  coat, 

belonging  to  a  pe|;son  who  died  in  the  Marine  Hospital,  and 
"  which  had  been  clainied  by  one  English,  a  relative  of  the  said 
«  deceased  person,  but  that  he  (the  defendant)  could  get  noac- 
^^  count  of  it ;  that  the  commissioners  had  sent  down  two  men  to 
«  search  liis  (the  plaiutifTs)  house  on  suspicion  of  having  hoapital 
*'  property  concealed  in  his  garret,  and  that  he  (the  plaintiff)  had 
^*  in  his  possession  concealed,  a  cask  of  empty  bottles  or  vials 
"  which  were  the  property  of  the  hospital.'* 

The  second  count  charged  the  defendant  with  having  falsely 
and  maliciously  proclaimed  and  published  in  the  presence,  of 
divers  good  and  worthy  people  of  this  state,  the  following  words, 
viz:  "he  (meaning  tjie  plaititiil)  is  a  thief,  and  he  had  been 
"  twenty  years  or  upwards  in  the  e^^tablishment  of  the  hospital, 
"and  become  rich  by  stealing  and  pilfering." 

The  third  count  charged  the  defendant  with  having  spoken 
and  published  the  words  following,  viz :  "  He  (tneaning  the  plain- 
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"  tiff)  is  a  thief.''  *♦  By  reason  whereof  the  said  James  R.  Manlej  Feb.  Tona^ 
"  and  Smith  Cutter,  health  conuDifisioners  aa  aforesaid,  remov^        ^^^' 
"  atul  displaced  lum  the  said  plaintiflF,  from  the  office  of  steward  of     Hwcowt 
^*  the  Marine  Hospital  at  Staten  Island,  and  have  always  since     Hanim. 
"  riefused  to  employ  him  as  such  steward ;  whereby  he  the  said 
^^  plaintiff  hath  been  and  still  is  out  of  employment,  and  is  de- 
'^  prived  of  the  means  of  supporting  himself  and  his  family,  and 
"  hath  sustained  damages  to  the. amount  of  ten  thousand  dol* 
"  lars." 

The  defendant  pleaded  tlu  general  issv^,  and  the  cause  was 
tried  before  Mr.  Justice  Oaklet..  At  the  trial  the  plaintiff  called 
one  Ellen  Douglass  as  a  witness,  who  testified,  that  she  had  been 
two  years  at  the  hospital  ;  that  in  the  month  of  June  1828,  on  a 
Sunday,  the  plaintiff  and  defendant  entered  the  hospital  in  anger ; 
the  defendant  dismissed  the  plaintiff  and  locked  the  door,  and  said, 
**  jou  are  a  foreigner,  you  have  made  your  riches  by  pilfering  and 
**  stealings  you  have  sold  coats  and  sent  them  up  the  country;''  to 
which  the  plaintiff  replied,  *^  you  are  a  Jerseyman,  or  a  scoui^ 
"drel." 

Doctor  James  R.  Manley,  a  witness  for  the  plaintiff,  testified, 
that  he  went  down  to  the  quarantine  ground  with  Doctor  Cutter, 
in  conseqoeiTce  of  a  letter  which  the  commissioners  had  recevred 
from  Doctor  Harrison,  stating  that  he  had  dismissed  Richard 
Harcourt  for  insubordination  and  disorderly  conduct.  The  de- 
fendant officially  communicated  to  the  witness  and  Doctor  Cutter, 
the  other  two  members  of  the  board,  the  reasons  why  the  defendant 
bad  dismissed  the  plaintiff ;  and  that  the  declarations  of  the  de- 
fendant were  all  made  officially  to  the  witness  and  his  col- 
league, in  the  course  of  their  official  dutiesy  acting  as  commissioners 
of  heaUk  That  himself  and  the  other  commissioner,  Doctor 
Cutter,  refused  to  dismiss  the  plaintiff  upon  the  changes  contained 
in  the  letter  ;  whereupon  Doctor  Harrison  said,  if  that  was  not 
enough  there  were  other  and  pubUc  reasons  wh)  he  ought  to  be 
dismissed.  That  he  had  sold  or  improperly  disposed  of  property  be^  * 

longing  to  the  hospital,  and  the  defendant  mentioned  particularly  a 
coat  belonging  to  some  person  who  had  died  in'the  hospitaL  That 
the  commissioners  had  some  years  before,  sent  doitfn  to  search 
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Feb.  T«nD,  bis  house,  and  a  man  by  the  name  of  English  had  claimed  the 
*^^^'  coat,  and  the  defendant  said  that  Fountain  could  tell  more  about 
^^"^"^  it.  Doctor  Harrison  did  not  say  he  knew  these  charges  from  his 
own  observation,  but  he  personally  knew  of  the  searching  of  the 
house.  When  the  plaintiff's  sou  was  appointed  steward,  (a}oung 
man  who  was  not  of  age,)  the  defendant  remarked,  tliai  he  did 
not  like  to  have  the  money  pass  into  the  plaintiff's  hands.  Doctor 
Cutter  being  sworn,  corroborated  the  statements  made  by  Doctor 
Manley  in  all  respects. 

James  H.  Ward,  a  witness  on  the  part  of  the  plaiutifl^  testified, 
that  he  had  heard  the  defendant  frequently  speak  of  tiie  plaintiff's 
good  character.  The  defendant  said,  "  if  we  lose  him  we  lose  the 
**  best  citizen  in  Richmond  county."  Upon  this  evidence  the 
plaintiff  vested  his  cause.  The  defendant  then  called  one  Andrew 
Hyer  as  a  witness,  who  testified,  that  on  a  certain  Stmday  in  June 
he  heard  the  plaintiff  and  defendant  conversing  together.  The 
|)Zam<Y^  said,  **  you  might  as  well  call  me  a  thief;"  defendant  said, 
**  no,  I  do  not  call  you  a  thief," — "  I  do  not  consider  you  as  stew- 
**  ard  any  longer."  Plaintiff  replied,  "  I  was  appointed  by  your 
"  masters,  and  will  not  leave :"  neither  appeared  angry,  but 
conversation  was  had  about  clothing. 

Doctor  Charles  H.  Havens,  a  wi^tness  for  the  defendant,  testified 
that  the  first  charge  made  against  the  plaintiff  by  the  defendant 
to  the  commissioners  was  for  instAordination.  The  defendant 
then  stated  that  he  had  public  reasons  to  urge  against  the 
plaintiff;  and  asked  Doctor  Manley  if  he  had  not  heard  of 
**  thesearchf*^  from  Doctor  Quackenbos  ?  The  defendant  also  told 
the  commissioners  that  he  had  been  annoyed  by  a  man  by  the 
name  of  English,  about  some  clothing  which  he  could  not  be 
satisfied  with ;  and  was  perfecty  nrtld  while  before  the  commis- 
sioners. 

Doctor  Nicholas  J.  Quackenbos,  being  called  by  the  defend- 
ant, tesfied,  that  a  search  was  made  six  or  seven  years  ago,  in 
Doctor  Dewiit's  time,  which  ended  in  nothing.  Doctor  Harrison 
knew  of  it  then,  and  they  were  aW  satisfied  that  there  was  nothing 
in  that  matter,  which  could  impeach  the  plaintiff.  The  plaintiff 
had  been  steward  of  the  hospital  from  its  commencement. 
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John  Fountain,  a  witness  on  the  part  of  the  defendant,  testifi*    Feb.  Term, 


1899. 


fied,  that  he  saw  a  barrel  of  vials  in  a  certain  place,  and  told  the 
defendant  of  their  being  concealed  there.  After  the  plaintiff  was  Harcomt 
<  dismisssed  by  Doctor  Harrison,  the  defendant  called  upon  him  in  Harrison. 
relation  to  it,  and  he  then  gave  the  name  of  the  plaintiff  to  the 
defendant.  The  counsel  for  the  plaintiff  here  interposed  an  ob- 
jection, to  the  testimony  of  Fountain,  which  was  overruled  by 
the  Court. 

The  defendant  then  produced  one  David  De  Groot  as  a  witness, 
who  testified  that  he  went  to  see  Gibson  at  the  request  of  the  de- 
fendant, and  Gibson  told  him  that  he  got  the  coat  from  the  plain- 
tiff, and  the  plaintiff  has  since  told  him  that  he  gave  it  to  Gibson^  and 
that  it  was  an  old  coat  thrown  away^  belonging  to  the  hospital.  The 
same  objection  was  made  to  the  testimony  of  De  Gjroot  which 
was  interposed  to  that  of  Fountain,  but  it  was  overruled  by  the 
Court. 

The  plaintiff  then  called  one  William  Wood  as  a  witness,  who 
testified,  that  about  a  year  before  the  trial  he  heard  the  defendant 
speak  of  the  plaintiff  in  the  highest  terms.  Here  the  testimony 
being  closed  on  both  sides,  the  counsel  for  the  parties  summed  up 
the  cause :  and  the  presiding  Judge  having  charged  the  jury, 
they  returned  their  verdict  for  the  defendant. 

« 
The  plaintiff  now  moved  for  a  new  trial,  upon  the  following 

grounds,  viz  : 

I.  That  evidence  tending  to  a  justification  of  the  words  spoken 
and  proved,  cannot  be  given  under  the  general  issue.  [7  Cow- 
en,  6S0.] 

H.  That  the  words  spoken  and  proved  in  the  first  count  of  the 
declaration  are  actionable,  although  said  in  the  official  capacity 
of  the  defendant,  because  they  were  maliciously  spoken. 

Mr.  Ogden  Hoffman^  for  the  plaintiff,  in  support  of  these  propo- 
sitions, observed,  that  the  cause  of  complaint  at  the  trial  was,  that 
the  Judge  permitted  the  defendant  to  give  in  evidence  under  the 
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Feb.  T«tiii,  general  issue,  circumstaDces  which  leaded  to  prove  the  truth  of 
ibe.worcb  spoken.  These  are  to  be  found  in  the  evidence  of  De 
Groot  This  testimony  took  the  plaintiff  by  surprise,  because, 
not  supposing  that  any  evidence  of  the  kind  could  be  offered  un** 
der  the  pleadings,  he  did  not  go  into  Court  prepared  to  explain 
De  Oroot's  testimony,  which  he  easily  could  have  done. 

Mr.' Hugh  MaxweUi  for  the  defendant,  said,  that  the  testimony 
of  De  Groot  was  not  oflfered  for  the  purposes  of  justification,  but 
t«  rebut  the  presumption  of  malice.  But  he  contended,  that  this 
action,  upon  general  principles,  could  not  be  maintained  at  all  un- 
der the  facts  proved  at  the  trial.  The  information  conununicat- 
ed  by  the  defendant  concerning  the  plaintiff,  was  furnished  in  his 
public  amd  official  capadtif.  He  had  a  right  to  communicate  to  his 
official  associates  such  facts  relating  to  a  subordinate  oCBeer  as 
tended  to  his  disparagement,  and  the  defendant  has  not  over- 
stepped these  limits.  [He  cited  Remington  o.  Cangdon^  2  Pick. 
R.  Sia  Stark,  on  Slan.  198.  The  Chief  Justice  here  asked 
Mr.  Hoffman  if  this  portion  were  not  conclumve  against  the 
plaintiffi] 

.  Hoffman  in  reply.  The  action  can  be  maintained,  if  we  show 
express  malice.  Words  spoken  which  imply  malice,  may  be  ex- 
plained by  showing,  that  he  who  uttered  them  was  in  a  public 
station,  and  spoke  the  words  in  his  official  character.  That  shifts 
the  onus  from  the  defendant  to  the  plaintiff,  and  the  latter  must 
then  show  expressly  that  the  defendant  was  actuated  by  mali- 
cious motives,  and  had  no  object  of  public  good  in  view.  Here 
the  defendant  was  allowed  to  prove,  not  that  his  mottoes  were 
jmre,  but  that  his  charge  was  true.  The  plaintiff  not  being 
prepared  to  rebut  the  evidence,  was  fixed  with  a  crime  in  the 
presence  of  the  Court  and  jury,  without  the  power  of  show- 
ing his  innocence.  Besides  this,  there  was  no  proof  that  De 
Groot*8  information  was  ever  communicated  to  Doctor  Harrison. 
For  these  reasons  we  think  a  new  trial  ought  to  be  granted. 


i 


i 
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OAKI.E7,  J.     The  only  quesiicm  raised  at  the  tiial  was,  whe-    F«b.  Tem, 


ther  the  piaintiif  had  sustained  any  special  damage,  he  having  set 
forth  such  damage  in  his  declaration,  aiid  having  made  it  the 
foundation  and  gist  of  his  action. 

Now  it  clearly  appeared  that  the  defendant  never  was  removed 
frtm  his  offieey  and  of  course  (he  whole  cause  of  complaint  vanish* 
ed,  unless  the  words  spoken  were  actionable  peruse.  It  is  not 
contended,  on  the  part  of  the  plaintijQT,  that  the  words  charged  in 
the  second  and  third  counts  were  so  proved  as  to  make  it  appear 
that  the  jury  have  found  a  verdict  against  the  evidence  on  those 
counts :  for  the  testimony  of  the  plaintiff's  iGrst  witness  is  explain- 
ed, if  not  contradicted  and  destroyed,  by  that  of  the  first  witness 
on  the  part  of  the  defendant.  The  words  charged  in  the  first 
count  are  clearly  not  actionable  in  themselves,  and  the  plaintiff, 
to  sustain  his  action,  must  prove  special  damage  as  the  conse- 
quence of  the  words.  He  failed  totally  in  his  attempt  to  do  this, 
and  his  action  therefore  cannot  be  maintained. 

HorrMAN,  J.  I  cdncur  in  the  general  conclusion,  that  the 
plaintiff's  motion  must  be  denied ;  but  I  do  not  mean  to  say,  that 
a  public  officer  is  screened  in  all  cases  by  bis  official  station  from 
the  consequences  of  slanderous  charges,  even  if  made  in  refer- 
ence to  his  <^ce,  provided  such  charges  are  fahe  and  moMdms, 
Here,^  however,  the  plaintiff  has  not  shown  such  express  malice 
on  the  part  of  the  defendant,  as  would  justify  the  Court  in  setting 
aside  the  verdict  of  the  jury,  and  the  motion  must  therefore  be 
denied. 

Jones,  C.  J.  I  shall  not  express  any  opinion  upon  the  point 
last  suggested;  but  I  concur  with  my  aesociatee  in  their  reifusal 
to  grant  this  motion,  for  the  reasons  which  have  already  been 
given.  The  words  proved  are  not  actionable  per  9e,  and  the  plain- 
tiff failed  wholly  in  his  attempt  to  show  special  damage.  Nei- 
ther is  there  any  clear  evidence  of  malice  on  the  part  of  the  de- 
fendant ;  and  if  we  were  to  grant  the  position  assumed  by  the 
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Feb.  Term,    plaiotiff's  counsel,  it  is  not  sustained  by  his  proofy[and  the  ap- 
^^^'        plication  for  a  new  trial  must  be  denied. 


The  Fulton 
Bank  of  the  ci- 
ty of  N.  York. 

V. 

Benedict. 


Motion  denied. 


[Hoffinan  and  Tallnum,  JiWjfiJmr  the  jiff.    W.  V.  Hawee,  JWyfor  the  d^] 


The  Fulton  Bank  of  the  Citt  of  New-York 

versus 
Lewis  Benedict. 


The  Hudson  Insurance  Company  of  the  city  of  New-Yoik,  on  the  2Sd  of  Octo* 
ber,  1835,  through  M.  Spencer,  their  President,  made  a  temporuy  Joan  of 
914,iH)0  to  the  firm  of  Keeler  and  Rogers.  As  coUateial  security  for  this  loan, 
the  borrowers  put  into  the  hands  of  Spencer  two  promiasoiy  notes,  one  for 
$16,000,  and  the  other  for  $10,000 ;  each  of  which  was  ragned  by  the  d^endmU, 
(among  others,)  and  payable  twelve  months^after  date  to  the  order  of  Keeler  k. 
Rogers,  and  which  notes  were  made,*as  the  defendmU  alleged,  for  their  aoe«Mmw>- 
daHen*  K.  &  R.  at  the  same  tinke  owed  the  Company  about  #38,000  for  cAer 
and  anterior  loans,  made  upon  bills  and  notes  which  had  been  disoonnted  by  the 
Company  for  their  benefit. 

The  terms  upon  which  the  Hudson  Company  usually  made  their  discounts  were 
these :  The  borrower  took  the  amount  of  his  note  in  bonds  of  the  Company,  bear- 
ing an  interest  of  six  per  cent,  which  were  made  payable  at  a  day  more  distant 
than  that  on  which  the  loan  would  fall  due ;  and  at  the  same  time  the  borrower 
paid  to  the  Company  in  e^h  a  discount  of  six  per  cent  on  the  note,  together 
with  a  premtum,  at  the  rate  of  six  per  cent  per  annum,  on  an  insurance  of  a 
life  or  lives,  during  the  runniAg  of  the  note ;  which  life  insurance  the  borrower 
was  suppoeed  to  apply  for ;  but  no  policy,  in  fact,  was  ever  issued,  and  the  rate 
of  insurance  was  unifoimly  the  same,  without  regard  to  the  condition  of  the  life 
to  be  insured. 

When  the  aforesaid  loan  of  1 14,000  was  made,  it  was'  agreed^between  Spencer 
and  Keeler,  that  the  two  notes  which  were  put  into  the  hands  of  the  former  riiould 
remain  as  a  security  for  that  sum,  until  a  certain  arrangement,  which  was  then 
pending  between  other  parties  for  a  loan  of  $50,000  in  &vour  of  Kaeler  %l  Ro- 
gers, should  be  completed,  and^then  the  $14,000  were  to  be  returned,  and  the 
notes  given  up.    And  it  was  also  farther  agreed,  that  in  case  the  losn  of  $50,000 
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should  Ml  be  raised,  and  the  house  of  K.  &  R.  should  stop  payment,  the  Hod-     ^eh,  Temv 
son  Company  should  hold  the  notes  as  security,  not  only  for  the  1 14,000,  but  1829. 

also  for  any  Qther  debts  then  due,  or  which  might  become  due  from  K.  &  R.  to     The  Fulton, 
the  Company.  .  Bank  of  the  d« 

The  loan  for  #50,000  was  not  effected ;  and  on  the  «9th  of  October,  the  house  of  ^^  **^^'  ^®*^ 
Keeler  4r  Rogers  stopped  payment  Before  this  period,  however,  (to  wit,  on  the  Benedicf. 
doth  of  October,)  the  two  notes  above  mentioned  were  exehaa^ed  by  the  Cmn- 
pany  for  two  otker  notes  executed  by  the  same  parties ;  one  of  which  (the  note 
in  controversy)  was  for  #15,000,  and  the  other  for  $5000 :  but  at  the  time  of 
this  exchange,  nothing  was  said  relative  to  the  terms  on  which  the  new  not« 
should  be  held.  Subsequently  to  this,  (in  the  month  of  June,  1826,)  the  note  for 
$15,000  was  transferred  by  Spencer  to  the  Fulton  Bank,  under  cizcumstanoes 
somewhat  peculiar,  and  they  instituted  this  suit  thereon  against  the  defendant, 
(one  of  tiie  makers,)  who  set  up  usury  (among  other  things)  as  a  defence.  The 
Judge,  at  the  trial,  (for  the  purpose  of  bringing  up  the  question  of  law,) 
charged  the  jury  that  the  note,  although  it  might  have  been  negotiated  to  the 
Hudson  Co.  to  secure  the  payment  of  pre-existing  usurious  paper,  was  not  there* 
fore  usurious  in  their  hands.  The  jury  having  found  a  general  verdict  for  the 
plaintifis  under  this, charge,  the  defendant  tendered  a  bill  of  exceptions,  and  upon 
the^argument,  Ir  was  hbld,  that  if  on  the  discounting  of  the  accommodation 
notes  and  drafts  held  by  the  Company  on  the22d  of  October,  the  premium  of  fliz 
per  cent,  on  life  insurance  was  taken  as  a  cover  for  exacting  more  than  legal  inter- 
est on  those  loans,  these  notes  and  drafts  were  wutitnu,  HemaUo,  that  if  the  note 
on  which  the  action  was  founded  was  made  solely  for  the  accommodation  of  Keel- 
er 4jr  Rogers,  and  was  negotiated  by  them  to  the  Hudson  Co.  as  security  in  whole 
or  in  part  for  such  usurious  paper,  then  the  note  itself  was  usurious  and  void. 
That  these  were  questions  of  fact  nevertheless  to  be  submitted  to  the  jury :  and 
however  strong  the  evidence  might  be,  the  Court  had  no  right  to  determine  them. 
A  new  trial,  therefore,  was  granted  upon  these  points,  for  the  purpose  of  caming 
the  questions  of  fact  to  be  determined  by  a  jury. 

I.  It  $eems  that  the  note  in  question  having  been  given  to,  or  negotiated  by,  a 
Company,  which,  by  its  charter,  had  no  banking  powers,  was  void  under  the  re^ 
straining  act.  II.  But  if  not  void  by  that  act,  a  s  it  was  taken  by  the  Hudson 
Company  in  a  transaction  not  authorized  by  their  charter,  no  action  could  be 
sustained  on  it  by  the  Company.  III.  If  the  plainttflb  had  notice,  when  they 
took  the  note,  that  it  had  been  negotiated  to  the  Hudson  Company  contrary  tO 
its  charter,  the  illegality  of  the  transaction  could  be  set  up  against  them  as  a  de* 
fence. 

IV.  Jfotiee. — ^What  shall  be  considered  as  notice  to  a  corporation  is  not  settled ; 
but  under  some  circumstances  notice  to  a  director  ought  to  charge  the  cotpora- 
tion,— as  where  the  director  acts  as  the  agent  of  the  corporation. 


V,  Jhto  exUiU  of  ike  rtcootrf* — ^The  plaintifls  cannot  in  any  event  recover  beyoi^d 
the  amount  of  theii^vance. 
VOL.   I.  01 
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fWb.  TikBit  VI.  JB«ulMei.«— A  witneM  euinot  be  asked,  whetiber  fiom  hie  penomd  knowUdgt  of 
t8t^>  an  impeaehed  witness,  he  would  believe  him  under  oath.     The  trae  rale  is  to 

The  Fulton  inquire  of  the  impeeching  witness  his  means  of  knowing  the  general  ekarmeUr  of 
Biinkof  the  d-  the  witness  impeached,  and  whether  from  such  knowledge  he  would  befiere  him 
<yofN.York.      „„jer<*th. 

Benemct,  ^  y|j^  j^  ^  witness'  character  is  declared  by  an  impeaching  witness  to  be  6«irf  from 
some  partUuiar  cause^  an  inquiry  may  be  made  into  the  origin  of  that  opinion, 
for  the  purpose  of  enabling  the  jury  to  estimate  it  properly.  [See  the  opinion  of 
Oaklet,  J.  upon  these  points.] 

<|iMsr«.  Whether  Keeler  (one  of  the  persons  for  whoee  benefit  the  note  was  made 
and  discounted)  could  be  a  witness  to  prove  the  usury  ? 

This  action  was  brought  to  recover  the  amount  of  a  joiat  and 
several  promissory  note  for  j^ld^OOO,  made  by  Lewis  Benedict, 
{Ae  defmdatU)  W.  S.  Dezeng,  J.  H.  &  E.  S.  Beach,  Gilbert  F. 
hwAf  Gregory  &  Bain,  Chandler  Starr,  Elias  Mather  &  Co., 
Spencer  Stafford,  and  H.  and  S.  Stafford,  in  favor  of  Messrs 
Keeler  &  Rogers  and  endorsed  by  them  to  the  plaintiffs.  The 
aote  bore  date  the  22d  of  Ocul)- .  is^o^  and  v.,  .  /aji*  ':  twelve 
months  thereafter  to  Keeler  &.  Rogers,  at  the  Fulton  Bank. 

The  declaration  contained  two  special  counts  upon  the  note, 
together  with  the  common  counts  for  money.  The  first  count 
set  forth  the  making  of  the  note  by  the  defendant  and  the  other 
makers^^oMiy,  and  then  alleged  hjtnrU  and  ntverdl  promise  on  their 
part  to  pay  the  same  according  to  its  tenor  and  effect.  The 
second  count  described  the  note  as  having  l>een  made  by  the  de- 
fendant ofofie,  and  each  count  averred  a  direct  endorsement 
thereof  by  the  payees  (Keeler  and  Rogers)  to  the  plaintiffs. 

The  defendant  pleaded  the  general  issue,  and  added  a  notice  to 
his  plea,  setting  ibrth,  that  the  note  described  in  the  declaration 
wasAscounted  by  the  "Hudson  Insurance  Company**  for  Keeler 
and  Rogers,  at  a  time  when  said  company  were  a  corporation 
created  by  an  act  of  the  legislature  of  the  state  of  New-York, 
and  that  by  their  charter  they  had  not  any  right,  power  orcutho- 
lity  to  trade,  trafiic,  discount,  or  otiierwise  deal  in  promissory 
notes  or  other  securities  for  the  payment  of  money ;  and  that 
therefore  said  note  was  inoperative  and  void  in  ibe  hands  of  tlie 
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Hudson  InsuraDce  Company.    The  ix>tice  also  stated  that  the    Feb.  T^m, 
note  was  passed  by  that  company  to  the  plaintiffs,  and  that  the  .     ■■ 

plaintifis  at  ihe  time  it  was  so  passed  had  full  knowledge  that  it  BaAfcofttie!^^ 
had  been  discounted  by  the  Hudson  Insurance  Company,  and  ^  o'  N.  To* 
that  said  company  was  a  corporation  which  by  its  charter  had  no  Bmdiet 
right  to  deal  in  promissory  notes,  and  that  therefore  said  note  was 
void  in  the  hands  of  said  company. 

Upon  these  pleadings  issue  was  joined,  and  the  cause  was 
brought  to  trial  before  Mr.  Justice  Hoffman,  on  the  13th  of  De- 
cember, 1828. 

At  the  trial  the  plainti£b  having  offered  the  note  upon  whidi 
they  had  declared  in  evidence,  and  proved  the  signature  of  the  de- 
fendant,— the  endorsement  by  Keeler  and  Rogers  was  admitted 
without  controversy.  The  defendant  also  admitted,  that  the  in- 
terest upon  the  note  from  the  time  when  it  fell  due  down  to  the 
day  of  trial,  amounted  to  the  sum  of  {{^,260,36,  and  the  plainliffiB 
thereupon  rested  their  cause. 

The  defendant  then  opened  his  defence  and  called  James 
Keeler,  one  of  the  payees  and  endorsers  of  the  note,  as  a  witness, 
when  the  plaintiffs  objected  to  his  competency,  upon  the  ground, 
that  as  the  defendant  had  avowed  that  one  part  of  his  defence 
would  rest  upon  the  statute  against  usury,  this  witness  could  iiet 
testify  as  to  the  crigin  of  t  he  note,  he  having  brought  it  into  circu- 
lation  by  putting  his  name  upon  it.  This  objection  was  over- 
ruled by  the  presiding  Judge,  and  the  plaintiffs  excepted  to  his 
opinion. 

The  plaintiffs  then  objected  to  Keeler  as  a  wiineas,  upon  the 
ground  that  he  was  interested  in  the  event  of  the  suit,  and  to 
prove  that  interest,  introduced  in  evidence  two  assigDnientB,  one 
executed  by  the  firm  of  Keeler  &  Rogers,  and  the  other  by  Keeler 
&  Mather,  wherein  they  had  conveyed  the  whole  of  their  proper^ 
to  certain  individuals  to  secure  to  their  ereditom  the  payment  cf 
their  demands,  but  reserving  to  themselves  the  residue,  if  any  tiiei0 
should  be,  and  the  note  in  question  was  one  of  the  debts 
by  the  ass^^ment. 
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•Seb.  Tensii        To  remove  the  apparent  interest  of  the  witness,  the  defendant 
^ '         then  offered  to  prove  that  the  property  assigned  was  not  sufficient 


The  FultDn    jq  cover  the  claims  of  the  first  class  of  creditors  named  in  the 

Bank  of  the  ci-  '' 

|y  of  N.  York  deeds,  by  forty  thousand  dolktrs-  This  testimony  being  objected  to 
Benedict,  by  the  plaintiffs,  was  overruled  by  the  Judge  ,and  the  defendant 
excepted  to  his  opinion.  The  defendant  then  exhibited  a  release 
executed  byKeeler,  wherein  he  conveyed  to  the  assignees  named 
in  the  deeds,  all  his  interest  in  the  assigned  properly,  and  all 
claim  to  any  residue  reserved  therein :  but  the  counsel  for  the 
plaintiffs  still  insisted  on  their  objection  to  the  competency  of 
Keeler,  upon  the  ground  that  his  interest  could  not  be  released. 
The  presiding  Judge,  however,  overruled  the  objection,  and  the 
plaintifls  excepted  to  this  opinion. 

Keeler  being  sworn,  testified,  that  the  house  of  Keeler  and 
Bogers,  (consisting  of  himself  and  Jedediah  Rogers,)  wasestablish- 
ed  in  the  city  of  New- York,  and  transacted  business  there  during 
the  year  1825.  That  the  house  of  Keeler  &  Mather  (consisting 
of  Jasper  S.  Keeler  and  J.  G.  Mather)  was  at  the  same  time 
established  at  Albany,  and  these  persons  were  partners,  although 
they  transacted  business  at  different  places.  ■  Of  the  signers  of 
the  note,  one,  (Dezeng,)  resided  at  Geneva,  two,  (J.  H.  &  E.  6. 
Beach,)  at  Rochester,  and  theothers  at  Albany,  and  all  these  par- 
ties were  customers  of  the  house  of  Keeler  and  Rogers. 

On  the  22d  day  of  October,  1825,  the  witness  being  at  the  time 
a  director  in  the  Fulton  Bank,  applied  to  that  bank  for  a  loan  of 
1^50,000,  and  laid  before  the  board  of  directors  two  notes,  one 
for  $15,000,  and  the  other  for  $10,000,  signed  by  Dezeng,  Bene- 
dict, J.  H.  &  E.  S.  Beach  and  H.  &  G.  Stafford.  These  notes 
(which  were  dated  on  the  22d  of  October,  1825,  and  made  payable 
twelve  months  after  date  to  Keeler  &  Rogers,  or  order,  at  the 
Fulton  Bank,)  were  not  offered  for  discoimt,  but  were  to  be  used  as 
collateral  security  for  a  temporary  advance,  until  a  note  for 
$50,000  should  be  brought  down  from  Albany  :  and  upon  this 
last,  the  loan  was  to  be  founded.  This  note  was  also  to  contain 
other  names,  besides  those  last  above  mentioned,  and  Benedict 
left  New-York  for  Albany  on  the  morning  of  the  22d  of  October, 
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to  obtain  those  names^  the  note  for  $50,000  having  already  been    Feb.  Term^ 

IfiOQ 

signed  (as  the  witness  thought)  by  the  persons  whose  names  were 


The  Fulton 


upon  the  two  notes  first  presented  to  the  bank.  Bankofthe  5- 

The  board  of  directors  seemed  willing  to  accommodate  the  wit-  *y  of  N.  Yoik 
nesd  with  the  loan,  although  they  were  not  disposed  to  act  upon  Benedict 
the  matter  that  day  ;  but  the  witness  stated  to  them,  that  it  was 
necessary  for  his  house  to  have  money  immediately  to  save  them 
from  stopping  their  payments.  Mr.  M.  Spencer,  (who  was  presi- 
dent of  the  Hudson  Insurance  Company,  and  a  director  also  in 
the  Fulton  Bank,)  was  present  at  the  board,  when  Keeler  made 
his  application  for  the  loan,  and  he  signified  to  the  witness 
privately,  that  he  would  furnish  him  with  whatever  money 
Keeler  &  Rogers  might  want  for  that  day,  and  told  the  witness 
that  the  Hudson  Insurance  Company  would  take  twenty  thou- 
sand dollars  of  the  loan  applied  for  at  the  bank,  if  he  would  take 
half  of  it  in  the  bonds  of  the  Hudson  Company.  The  witness  re- 
plied that  it  would  cost  too  muchy  but  offered  to  take  five  thousand 
dollars  in  said  bonds.  He  afterwards,  however,  stated  to  Spencer, 
that  if  he  would  furnish  him  with  $]4fiO0  in  cash  he  would  take 
the  rendtie  ($6,000)  in  bonds.  Spencer  having  acceded  to  this 
proportion  advanced  to  the  witness  $14,000,  by  a  check  of  the 
Hudson  Company  on  the  Fulton  Bank,  and  received  firom  him 
the  check  of  Keeler  &  Rogers  for  a  like  sum  on  the  same  bank  as 
a  receipt  for  the  money.  The  witness  also  delivered  to  Spencer 
the  two  notes,  (amounting  to  $25«000,)  which  were  to  be  left  with 
him  until  the  defendant  (Benedict)  returned  from  Albany.  There 
was  no  specific  arrangement  made  relative  to  the  note  for 
$50,000,  but  Spencer  was  to  have  an  interest  in  it  to  the  amount 
of  $£0,000. 

Benedict  returned  from  Albany  on  the  24th  of  October  with 
the  note  for  $50,000,  which  was  executed  by  the  same  persons 
who  had  signed  the  note  now  in  controversy.  It  was  payable  to 
Keeler  &  Rogers  or  order,  at  the  Fulton  Bank,  one  year  firom 
date  ;  but  the  bank  finally  declined  to  discount  it  after  it  arrived. 
It  being  intimated,  however,  that  the  bank  would  take  a  part  of  the 
loan  if  the  name  of  a  Mr.  James  were  upon  the  note,  Benedict 
went  again  to  Albany  to  procure  his  signature.     He  retiurned  oh 
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Feb.  Tenn,  the  26th  or  27th  of  October,  bringing  wUh  him  $20J0OO  in  money 
which  James  had  loaned,  for  the  benefit  of  the  parties  concerned 
Bank  of  t^eci-  ^  ^^^  matter,  and  three  notes,  one  for  $15,000,  (the  note  now  in 
ty  of  N.  York  g^i^J  ^j^^  f^  $5,000,  and  one  for  10,000.  This  last  note,  how- 
Benedict  ever,  was  never  used  in  any  way.  The  witness  and  Benedict 
went  to  the  office  of  the  Hudson  Company  the  morning  after  the 
return  of  the  latter  from  Albany,  when  Benedict  took  up 
and  destroyed  the  two  notes,  (amounting  to  $25,000,)  which 
had  been  lodged  there  by  the  witness,  and  left  with  Spencer 
in  lieu  of  them  the  note  now  in  question,  and  a  note  for  $5,000^ 
in  all  respects  like  the  other,  except  as  to  amount.  Nothing  was 
then  said  about  the  bonds.  On  the  29th  of  October,  the  witness 
called  at  the  office  of  the  Hudson  Company,  to  complete  the  busi- 
ness and  receive  his  bonds  for  the  balance  of  the  loan  ;  but  Spen- 
cer being  engaged,  stated  that  they  were  not  then  made  oat 
Nothing  however  was  mentioned  at  this  time  about  tife  nim- 
rance.. 

The  bonds  which  the  witness  expected  to  receive,  were  bonds 
of  the  Hudson  Company,  payable  six  months  after  date.  These 
bonds  drew  interest,  and  were,  by  agreement  between  the  witness 
and  Spencer,  to  be  taken  aipair^  although  they  were  at  that  period 
at  four  and  a  half  per  cent,  below  par  in  the  market. 

The  counsel  for  the  defendant  here  asked  the  witness  what  was 
understood  by  the  partiee^  as  to  the  arrangement  to  take  $6,000  in 
the  bonds  of  the  company.  To  this  question  the  counsel  for  the 
plaintiffs  objected :  but  the  defendant's  counsel  insisted  thai  it  was 
a  proper  question,  inasmuch  as  by  former  transactions  of  a  simi- 
lar character  between  the  parties  the  taking  of  bonds  might  have 
acquired  a  convenHofud  meaning.  The  Judge,  however,  sus- 
tained the  plaintifis'  objection  and  the  defendant  excepted  to  his 
opinicM). 

The  witness  further  testified,  that  all  the  proceeding  notes  were 
made  for  the  sole  purpose  of  raising  money  to  carry  Keeler  &  Ro- 
gers through  their  difficulties.  On  the  S8th  of  October,  Mr.  Spen- 
cer loaned  to  the  witness  $3,000,  out  of  his  own  pocket,  for  his 
accommodation,  and  this  sum  was  never  returned,  as  the  bouse 
of  Keeler  &  Rogers  stopped  payment  on  the  29th  of  that  moBth. 
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The  defendant  knew  Dothin?  about  the  arran^meni  made  by  the    Feb.  Tern^ 

1829 

witness  relative  to  the  bonds,  us  he  did  not  deem  it  expedient  to 


1 '  W^fc    I?mI#4%^ 

communicate  those  fucts  to  him.  Nothing,  however,  had  been  Brakoftheei* 
sudy  up  to  this  period,  about  a  Ufe  inswrance.  This  was  the  sub-  ty  of  J^«  YoA 
stance  of  Keeler's  testimony,  and  upon  it  the  defendant  rested  his  Benediet 
(Tause. 

The  plaintifls  then  called  Mr.  Spencer  as  a  witness,  who  testi- 
fied, that  he  first  took  his  seat  as  a  director  in  the  Fulton  Bank  on 
the  22d  day  of  October,  1825,  and  on  that  day  he  foimd  Keeler 
at  the  bank  applying  for  the  loan  of  $Q0fiO0 ;  that  the  Hudson 
Company  had  an  interest  in  sustaining  the  credit  of  Keeler  &  Ro- 
gersi,  and  he,  therefore,  (the  witness,)  finding  that  the  bank  were 
not  likely  to  act  on  Keeler's  application,  immediately  oliered  to 
advance  to  that  house  the  sum  of  $14,000,  until  they  could  raise 
the  $50,000,  before  spoken  of  by  Keeler. 

The  terras  of  the  arrangement  between  the  wHness  &  Keeler 
were,  that  Spencer  should  advance  to  Keeler  &  Rogers  $14,000, 
on  the  two  notes  first  before  :"ntio*-  1,  unti*  ♦*■€  negotiation  for 
the  loan  of  $SOfiOO  was  completed,  and  when  that  money  was 
raised  the  advance  of  $14,000  was  to  be  repaid,  and  Spencer  was 
to  surrefnder  up  the  two  notes.  If  the  loan  of  $50,000  was  not 
efllected,  and  Keeler  &  Rogers  stopped  payment,  then  Spencer 
was  to  hold  the  two  notes  as  security,  not  only  for  the  $14,000 
advanced,  but  for  any  other  sums  which  Keeler  &  Rogers  then 
owed  or  might  thereafter  owe  the  Hudson  Company,  The 
company  at  this  time  held  a  good  deal  of  Keeler  &  Rogers'  paper 
which  was  falling  due. 

The  witness  then  asked  Keeler  whether  he  had  a  right  to  dis- 
pose of  the  notes,  and  being  informed  that  he  had,  the  witness 
called  into  his  presence  Joseph  H.  Cunningham,  the  Secretary 
of  the  Hudson  Ins.  Co.,  and  repeated  the  terms  of  the  agreement 
to  him  in  the  presence  and  hearing  of  Keeler.  The  notes  were 
then  endorsed  by  JCeeler,  and  Spencer  gave  him  the  Company's 
check  on  the  Fulton  Bank  for  $14,000,  and  received  in  return 
the  check  of  K.  &  R.  for  a  like  sum.  Subsequently  it  was  ascer- 
tained, that  the  Bank  would  not  make  the  loan  of  $50,000,  and  on 
the  26th  or  26th  of  October,  Spencer  loaned  to  K.  &  R.  $.0,000 
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Feb.  Term/    for  their  accommodation,  which  sum  was  repaid  on  tlie  27th  with- 

1829 

out  interest      When  this  sum  was  repaid,  Keeler  and  Benedict 


Baokof  tlieci-"  Were  both  present,  and  the  defendant  applied  to  Spencer  to  ex- 
ty  of  N.York,  change  the  two  notes  held  by  him  for  the  note  in  controversy, 
Benediet.  and  the  Other  note  for  $5000,  before  described  by  Keeler.  This 
exchange  was  then  made,  but  the  witness  heard  nothing  of  bondis^ 
until  the  27th,  when  Keeler  asked  the  witness  if  the  Hudson 
Company  would  not  take  the  notes  abtobudy ;  offering  at  the 
same  time  to  take  one  half  of  their  amount  in  bonds.  This  pro- 
position was  declined  by  Bpencer,  and  Keeler  never  called  for  any 
bonds  in  connexion  with  the  agreement  for  the  advance  of  $  1 4,000» 
and  nothing  was  said  about  nUereati  although  the  witness  expect- 
ed to  charge  it.  The  money  was  to  be  returned  when  the  loan 
of  $50,000  should  be  obtained,  and  this  loan,  it  was  expected, 
would  be  effected  in  a  few  days.  On  the  28th  of  October,  Keeler 
applied  to  the  witness  for  a  loan  of  $3000,  and  the  witness  ad- 
vanced that  sum  to  him  without  any  stipulation  as  to  interest,  re- 
ceiving the  check  of  K.  &  R.  in  return,  payable  on  the  29th ; 
but  Keeler  &-  Rogers  stopped  payment  on  the  28th,  and  this  sum 
was  not  repaid. 

The  witness  further  testified,  that  it  was  no  part  of  the  agree- 
ment that  there  should  be  a  substitution  of  notes,  and  when  the 
exchange  was  made,  nothing  was  said  about  a  continuance  of  the 
loan.  When  K.  &  R.  failed,  they  owed  the  Hudson  Company 
about  $18,000,  exclusive  of  the  advances  of  $14,000  and  $3000 
before  mentioned.  The  agreement  in  relation  to  the  loan  made 
on  the  22d  of  October  was,  that  in  case  K.  &  R.  went  on  with 
their  business,  then  they  were  to  repay  the  loan  of  $14,000,  and 
take  back  the  notes  deposited ;  and  this  was  to  be  done  as  soon  as 
the  loan  of  $50,000  was  effected. 

On  his  cross-examination,  the  witness  stated  that  it  was  also  a 
part  of  the  agreement,  that  if  the  advance  of  $14,000  was  not 
repaid,  and  Keeler  &  Rogers  did  not  go  on  with  their  businesB, 
then  the  notes  were  to  remain  as  security  for  any  further  claim 
which  the  Company  might  have  upon  that  firm.  Nothing  was 
said  about  bonds  or  interest,  and  no  part  of  the  loan  was  to  be 
made  in  bonds. 
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The  witoesd  was  then  asked  by  the  defendant's  counsel  what    Feb.  Ton^ 
were  the  usual  terms  of  loaning  money  in  the  Hudson  Ins.  Co.*s        ^^*^* 
oflSce,  in  reference  to  the  compensation  taken  for  loans.     This  «^  ? a^^. 
question  being  objected  to  on  the  part  of  the  plaintiffs,  the  objeo  ty  of  N.  Yoclu 
tion  was  sustained  by  the  Judge,  and  the  counsel  for  the  defend-     Benedict 
ant  excepted  to  his  opinion. 

The  defendant's  counsel  then  put  a  variety  of  questions  to  the 
witness  relative  to  other  transactions^and  to  the  testimony  given  by 
him  in  another  cause,  which  are  not  deemed  material  to  a  correct 
understanding  of  this  case.  But  on  further  cross-examination^ 
the  witness  stated  that  he  was  a  director  of  the  Fulton  Bank 
from  the  22d  of  October,  1825,  until  July,  1826.  That  the  Bank 
became  possessed  of  the  note  in  question  in  February,  1826,  hay*^ 
ing  at  first  received  it  as  collateral  security  for  a  loan  of  ^10,500» 
made  to  the  witness  on  his  own  note,  payable  in  60  days.  When 
this  last  note  came  to  maturity,  the  witness  paid  {|(dOO,  and  gave^ 
the  Bank  a  new  note  for  |(  10,000  on  the  same  security.  Subse- 
quently,  in  June,  1826,  the  Bank  made  a  settlement  with  the 
witness,  and  as  he  thought,  surrendered  up  his  note  to  him,  re*- 
ceiving  in  exchange  the  note  now  in  suit. 

The  witness  became  a  director  in  the  Hudson  Insurance  Com- 
pany in  February  or  March,  1825 ;  but  the  Company  was  incor- 
porated on  the  4th  of  April,  1811.  [See  the  Acts  of  that  year, 
as  the  act  of  incorporation  made  a  part  of  the  biU  of  exceptions.] 
One  branch  of  business  pursued  by  the  Company,  was  the  mak« 
ing  of  loans  in  their  own  bonds.  They  also  effected  some  insur- 
ance against  fire,  and  some  on  vessels ;  but  the  witness  did  not 
know  that  the  Company  ever  issued  a  policy  on  a  life  Insurance, 
although  he  thought  they  did  issue  one  to  a  person  in  Delaware 
county. 

The  Company  usually  transacted  their  business  in  the  follow- 
ing manner.  When  a  loan  was  applied  for,  the  Company  took  a 
note  for  the  amount,  and  issued  a  bond  to  the  applicant,  payable 
three  months  after  the  note  would  become  due,  which  bond  bore 
an  interest  of  six  per  cent.,  payable  quarterly.  The  borrower, 
at  the  time  of  his  application  for  the  loan,  also  applied  for  insur- 
ance to  the  amount  of  the  note  on  a  life,  until  the  note  fell  due. 

roL.  I.  62 
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JM>.  TafeiBy   The  Company  charged  a  discount  on  the  note  of  six  per  cent, 
and  a  preminm  of  six  per  cent,  on  the  insurance  also^  which  was 


l£koftiieSh  P*'^  ^y  *^  borrower  in  coih  when  the  loan  ^vas  made.  This  was 
tyitf  N.  Yoik.  the  usual  mode  of  transacting  business^  and  it  was  rarely  dc- 
Baocidtot     parted  from. 

The  witness  also  testified,  (among  other  things,)  that  on  the 
Md  of  October,  1825,  K.  ^.  R.  owed  the  Hudson  Insurance 
Company  about  $22,000,  on  notes  and  bills  discounted  for  them 
by  the  Company,  of  which  $18,000  still  remained  due  and  un- 
paid. These  notes  and  bills  which  were  specifically  described  by 
the  witness,  were  all  discounted  by  the  Company  for  K.  ft  R.  in 
their  usual  way  of  doing  business,  and  the  notes  and  bilk  were 
all  made  for  the  acconmiodation  of  K.  &  R.  When  these  notes 
were  discounted,  the  Company's  bonds  were  given  in  ejtcbange 
for  them,  and  these  bonds  were  under  par ;  but  the  discount  of 
six  per  cent,  and  the  premium  of  six  per  cent,  for  the  life  in^r- 
ance,  were  paid  by  the  borrowers  in  cash. 

The  plaintiffs  then  called  Cunningham  as  a  witness,  and  he 
corroborated  the  statements  of  Spencer,  as  to  the  terms  of  the 
loan  and  the  agreement  made  wilh  Keeler  in  his  presence. 

The  plaintifiu  then  also  called  Joseph  Ketchum  as  a  witness, 
who  was  a  Director  in  the  Fulton  Bank  in  October,  1825.  His 
testimony  tended,  in  some  degree,  to  corroborate  that  ofSpencer^ 
in  relation  to  the  loan,  but  it  is  hei^  omitted  as  unimportant  to 
the  history  of  the  cause. 

The  plamtiffi  having  here  again  rested  their  cause,  some  testi- 
mony was  introduced  by  the  defendant  to  support  the  evidence  of 
Keeler.  The  plaintiffs  then  also  produced  testimony  to  the  same 
poinU  Tliey  also  offered  in  evidence  the  ass^nments  made  by 
K.  &  R.  and  Keeler  &  Mather  for  the  benefit  of  their  creditoiB, 
for  the  purpose  of  showing,  that  the  note  in  question  was  not  an 
accommodation  note,  but  was  given  on  good  consideration,  and 
for  Chat  purpose  these  assignments  were  admitted  and  made  a 
partof  the  evidence  in  the  cause.  The  first  assignment  was  an 
indenture  bearing  date  on  the  22d  of  October,  182o,  between 
Keeler  &  Rogers  and  Keeler  &  Mather  of  the  first  part,  and  E.  8. 
Beach,  W.  g.  Dezcng,  Lewis  Benedict,  Peter  Baiii,  Spencer 
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Stafford,  Chandler  Starr  and  Elias  Mather,  of  the  second  part.    M».  Teifti, 
It  recited,  that  J.  H.  &  E.  S.  Beach,  Lewis  Benedict,  W.  &  De-        ^^' 


zeng  aod  others,  had  that  day  executed  and  delivered  to  the  par-  j7^  r^^ 
ties  of  the  second  part,  as  a  loan,  their  joint  and  several  note  for  h  ^^^-  ^tw, 
$50,000,  &c.  ;  that  the  parties  of  the  first  part  were  indd^ed  to     Ben«dfiot. 
the  persons  who  had  signed  said  note,  ifn^some  of  them  ;  that  the 
persons  who  hod  signed  said  note,  or  some  of  them,  bad  also  in- 
curred liabilities  for  the  parties  of  the  first  part,  by  drawings  en^' 
dorsing  and  accepting  bills,  drafts  or  notes  nat  then  due  ;  that  the 
parties  of  the  first  part,  for  the  purpose  of  indemnifying  the  per- 
sons who  had  signed  said  note  of  j(50,000,  and  who  had  or  should 
have  claims  against  the  assignors  on  account  of  the  said  otiier 
notes,  drafts  or  bills,  *^  and  in  order  to  jfn-ovide  a  fund  for  the 
ultimate  satisfaction  thereof,"  had  assigned  and  transferred  unto 
the  parties  of  the  second  part  ^*  the  outstanding  debts,  sloops  «nd 
other  property  and  effects^  thereinafter  mentkned  and  specified 
for  that  purpose,  &c.     The  assignment  then  provided,  that  if  the 
note  of  $£0,000,  or  any  part  of  it,  should  remain  unpaid  when  it 
eame  to  maturity,  that  then  the  parties  of  the  second  part  ahovdd 
apfH'opriate  the  property  assigned,  in  the  first  place  to  the  sittisfilc- 
tion  of  said  note,  and  then  to  pay  and  satisfy  all  such  sums  of 
money  as  were  then  due  from  the  assignors  to  any  of  the  peraons 
who  had  signed  said  note,  or  which  might  be  due  to  them  or  either 
of  them  when  said  note  should  come  to  matmity,  for  or  by  reason 
of  the  drawing,  accepting  or  endorsing  said  other  bills,  drafks  or 
notes,  or  the  renewal  thereof,  &c.     If  there  chanced  to  be  a  «iir- 
fbUy  after  paying  or  satisfying  said  claims,  then  said  surfdue  wis 
to  be  paid  over  to  the  assignors.     [There  were  also  othw  core* 
Bants  not  material  to  this  cause,  which  are  here  omitted,  and  At 
foregoing  is  a  mere  sketch  of  the  assignment.] 

The  second  assignment  bore  date  on  the  39th  of  October,  18M^ 
and  was  made  between  the  same  assignors  of  the  first  part,  and 
Dezeng,  Beach,  Benedict,  Bam  and  Russell  C.  Wheeler,  of  the 
second  part  It  recited,  that  the  parties  of  the  first  part  were  in- 
debted unto  certain  individuals,  (confidential  creditors^)  wlioee 
names  were  set  forth  in  two  schedules  attached  to  the  deed  and 
nusrked  B  and  C ;  that  being  desirous  of  providing  finr  t|ie  pay* 
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Veb.  Term,    mcnt  of  these  debts,  she  parties  of  the  iret  port  conv-yed  to  the 

^^^'        parties  of  the  second  part,  all  their  estate,  real  and  personaU 

The  Pulton    whcrcsoever  situated,  in  trust,  in  the  first  place  to  make  good  the 

Bulk  of  the  ci-  ^    t  •  i  a-     i     i 

ty  of  N.  Voik  provimons  of  the  said  first  assignment,  (which  was  particulaily  re- 
BenldksL  ferrcd  to,)  if  the  same  should  not  be  satisfied  out  of  the  property 
therein  conveyed.  IiTtie  second  place,  « to  pay  oflT,  satisfy  and 
discharge  all  such  debts*'  as  might  be  due  or  owing  to  the  persons 
whose  names  were  specified  in  the  schedules  B  and  C,  and  then 
to  pay  over  the  surplus,  if  any,  to  the  assignors. 

Several  witnesses  were  then  called  on  the  part  of  the  defendant, 
for  the  purpose-of  showing  how  the  Bank  became  possessed  of  the 
note  in  suit,  and  one  of  them,  (Mr.  Leavitt,  the  former  President  of 
the  Bank,)  testified,  that  it  was  discounted  by  the  Bank  upon  his 
(Leavett's)  application,  without  the  knowledge  of  Spencer.  That 
Spencer  was  largely  indebted  to  the  bank  at  the  time,  and  had 
agreed  that  any  paper  belonging  to  him,  found  there,  should  be 
held  by  the  bank  as  security  for  his  debts.  The  witness  found 
the  note  in  the  bank  in  June,  1826,  and  having  been  informed  by 
Spencer  that  he  had  advanced  $14,000  upon  it,  the  witness  caus- 
ed it  to  be  discounted  for  that  sum,  and  the  amount  was  carried 
to  the  credit  of  Spencer.  The  check  of  K.  &  R.  for  $14,000, 
was  also  received  by  the  bank  from  the  Hudson  Company,  subse- 
quently to  July,  1626,  and  Spencer  then  informed  the  witness, 
that  the  check  was  given  for  the  $14,000,  advanced  on  the  note 
for  $15,000. 

The  defendant  then  called  William  P.  Rathbone,  as  a  witness, 
who  testified  that  he  was  a  director  in  the  Fulton  Bank,  during 
the  year  1825,  and  during  the  first  quarter  of  the  year  1826.  The 
BOte  in  question,  was  first  presented  by  Spencer  to  the  directors, 
as  collateral  security  for  his  own  note  of  $10,000.     A  committee 
was  appointed  to  examine  and  report  upon  the  sufficiency  of  the 
security  oilered  by  Spencer,  and  the  witness  was  one  of  that  com- 
mittee.  The  witness  knew  that  the  Hudson  Insurance  Company 
mftde  K.  &  R.  a  loan,  after  the  Fulton  Bank  refused  to  make  oae 
on  the  notes  ofiered.     He  was  aware  of  this,  when  (he  note  in 
question,  first  came  into  the  bank,  and  he  supposed  it  to  be  a  part 
of  the  paper  offered  by  K.  4*  ^    '^^^  matters  in  relation  to  it 
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were  the  subject  of  conversation  at  the  board  of  directors  ;  but    Feb.  Term, 
the  witness  knew  not  whether  all  the  directoi*s  heard  it  or  took        ^^*^' 
part  in  it  -  The  Fuium 

^  Bank  of  the  ct- 

The  defendant  then,  for  the  purpo^  of  impeaohing  the  testi-  tyof  N.  York. 
mony  of  Spencer,  by  showing  discrepances  in  his  statements,  Benedict 
offered  in  evidence,  liis  (Spencer's)  testimony,  taken  on  his  ex- 
amination in  Chancery,  on  the  19th  of  April,  1828,  in  a  cause 
wherein  the  present  plaintiffs  were  complainants,  and  E.  S. 
Beach  and  others  were  defendants :  and  several  portions  of  that 
testimony  were  read  to  the  jury  for  that  purpose,  and  also  Xo  es- 
tablish other  facts. 

The  counsel  for  the  defendant  then  called  several  witnesses  to 
impeach  the  character  of  Spencer ;  and  the  counsel  for  the  plain- 
tifla  called  many  others  of  the  most  respectable  standing,  who 
spoke  in  unqualified  terms  as  to  the  fairness  of  Spencer's  charac- 
ter for  truth  and  veracity. 

One  of  the  witnesses  was  aslged  by  the  defendant's  counsel, 
whether,  judging  from  the  general  character  of  Spencer  and  his 
own  knowledge  of  him,  he  would  consider  him  entitled  to  credit 
under  oath.  The  plaintiffs  objected  to  this  question,  on  the  ground 
that  the  witness  had  no  right  to  take  his  own  knowledge  into  the 
account  in  forming  his  opinion  as  to  the  credit  of  the  witness.  His 
honor  the  Judge  decided  that  the  question  was  improper,  and  the 
counsel  for  the  defendant  excepted  to  this  opinion. 

It  appeared  that  the  impression  against  Spencer  had  been  ex- 
cited by  his  connexion  with  the  Oreen-County-Bank*  which  had 
failed)  and  from  his  being  implicated  in  the  prosecutions  instituted 
against  various  individuals  for  conspiring  to  defraud  certain  insti- 
tutions, &c.,  commonly  known  here  as  the  **  Conspiracy  Cases/^ 
[See  Cowena  Rep.  vol  9 p.  578.]  And  the  plaintiffs  having  called 
Mr.  Murray  Hoflbian  as  a  witness,  he  testified  in  favour  of  Spen- 
cer's general  character  for  truth  and  veracity ;  but  on  his  cross- 
examination,  he  testified  that  Spencer's  general  character,  with- 
out limiting  it  to  the  matters  of  truth  and  veracity,  was  bad.  Be- 
ing asked  by  the  Judge,  whether  he  founded  his  testimony  as  fo 
the  general  character  of  Mr.  Spencer,  on  what  he  had  heard  of 
him  as  connected  with  the  conspiracies  before  mentioned,  Mr. 
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Feb.  Toim,     Hoffman  answered  that  tie  did  principally  ;  and  thereupon  the 
^^^'        Judge  decided)  that  the  testimony  given  by  the  witness  oa  Wa 


TliePirfton    cro68-examination«  was  inadmissible,  and  rejected  the  same:  to 
^ofN.  Yoik.  which  opinion  and  decinon  the  counsel  for  the  defendant  ex- 

Henediet.       cepted. 

After  the  testimony  had  been  closed,  the  counsel  for  the  de- 
fendant, before  arguing  the  questions  of  fact  to  the  jury,  insisted 
before  the  court,  that  if  the  plaintiffs  were  entitled  to  recover  at 
all,  they  were  not  entitled  to  recover  more  than  fourteen  thousand 
dollars,  with  interest  thereon  from  the  twenty^second  day  of  Oc- 
tober, eighteen  hundred  and  twenty-six,  when  the  note  became 
due.  First,  because  the  plaintifis  had  only  discounted  il  for  that 
eum.  Secondly,  because  the  plaintiffs  were  trustees^  either  for 
Mr.  Spencer  or  the  Hudson  Insurance  Company,  for  all  beyond 
the  fourteen  thousand  dollars  and  the  interest  thereof;  and  as 
neither  Mr.  Spencer  nor  the  Hudson  Insurance  Company  could 
recover  on  the  note,  the' plaintiffs  ought  not  to  be  allowed  to  reco- 
ver as  trustees  for  them.  But  the  Judge  decided  that  the  plain- 
tiffii,  if  entitled  to  recover  at  all,  were  .entitled  to  recover  the  whole 
amount  of  the  note:  for  this  court  could  not  look  into  nor  re- 
gard the  rights  of  their  c$$tui  que  tru$l9y  cMid  he  should  so  charge 
the  jury ;  to  which  opinion  the  counsel  for  the  defendant  except- 
ed* The  counsel  for  the  defendant  further  insisted,  that  if  the 
contract  for  the  negotiation  of  the  notes  in  question  to  the  Hod- 
son  Insurance  Company  was  as  stated  by  Mr.  Keeler,  then  there 
was  usury  in  it,  and  the  note  was  void  :  and  if  the  contract  for 
ite  negotiation  was  as  stated  by  Mr.  Spencer,  then  it  clearly  ap- 
peared that  the  note  in  controverey,  and  the  five  thousand  dollar 
note  accompanying  it,  were  negotiated  to  $eeure  pi^or ,  which  was 
tMtiriouf  and  void,  and  was  mdf  therefore  void ;  and  insisted  that 
his  Honor  the  Judge  ought  to  charge  the  jury,  that  if  they  wece 
satisfied  that  the  note  in  question  was  taken  to  secure  usurious 
paper  belonging  to  the  Hudson  Insurance  Company,  and  known 
to  be  usurious  to  their  President,  Mr.  Spencer,  when  he  received 
the  note  in  question,  then  they  should  find  a  verdict  for  the  de- 
fendant And  the  counsel  for  the  defendant  insisted  on  this  view 
of  the  subject  the  further,  because  a  part  of  the  usurious  paper. 
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Uk  atmoeolL  of  which  this  note  was  negotiated  to  eecure,  waa  F«b.  Ttm, 
made  by  tbe  same  parties  as  those  to  the  aidte  m  ^pieetion.    The 


Judge  stated  that  this  appeared  to  be  a  serious  queetioo :  and  as  ^^^f^^. 
tlsere  was  oo  dispute  about  the  facts,  he  slnnild  decline  to  chaive  ty  of  N.  Yoit 
the  jury  on  the  subject ;  bat  lor  the  purpose  of  bringing  up  the     Beoedict. 
question,  he  decided,  that  although  the  note  in  controversy  might 
have  been  negotiated  to  (he  Hudson  InsuiBnce  Company,  to  ee- 
citte  tlM  usarious  paper  refeired  to,  stiH  it  waa  not  void ;  to  which 
opinioa  the  counsel  fcDt  the  defendant  excepted. 

Tbe  tiHKis^  for  ike  defendant  also  insitfted  befiNre  the  court, 
Ufiai  notice  io«ny  of  the  directott  of  the  Falton  Bank,  at  the  time 
tbe  note  in  question  was  reoeived  by  said  Bank,  that  it  had  been 
negotiated  to  the  Hudson  losurance  Coompany,  was  sufficient  to 
charge  the  Fidton  Bank  with  notice  of  that  feet  But  the  Judge 
decided  that  notice  to  one  or  two  of  tlie  mdividual  directors  of 
that  &€t  was  not  sufficient  to  charge  the  Bank  with  knowledge  of 
it :  to  which  ojHnion  the  counsel  for  the  defendant  excepted. 
After  these  decisions  and  exceptions,  his  honor  the  Judge  stated 
to  the  counsel  that  he  should  put  only  two  questions  of  fact  to  the 
jury,  viz :  First,  whether  the  note  in  question  was  negotiated  and 
dehvered  to  the  Hudson  Insurance  Company  oa  a  cornqpt  agree- 
ment to  take  their  bonds,  which  were  under  par,  in  part  payment, 
for  tbe  purpose  of  covering  usury.  And  secondly,  whether  the 
Folton  Bank,  wtien  they  received  this  note,  had  notice  that  it  had 
been  negetisited  %it  and  to  the  Hudson  Insurance  Company  :  and 
that  he  sboUld  put  this  last  question  to  (be  jury  fbr  tbe  purpose  of 
bringing  fairly  before  tbe  court  the  question  whether  the  note 
was  valid  or  invalid  in  the  hands  of  the  plaintiffs ;  and  to  bring 
that  queation  fully  beffare  the  court  he  should  decide  that  the  ne- 
gooiatittgof  the  note  to  the  Hudson  Insurance  Company,  unless 
usarious,  did  not  render  it  invalid ;  to  which  opinion  the  oounsel 
for  the  defendant  excepted.  These  questions  were  discussed  ."by 
the  counsel  for  both  parties,  at  great  length,  and  on  this  examina^ 
tioo  the  counsel  for  the  plaintiffs  used  the  examination  in  chan- 
cery of  Air.  Spencer,  to  establish  facts  unconnected  with  his  im- 
peachment* 

The  Judge  charged  the  jury  in  substance  as  follows  z-^-That  he 
had  already  declared  his  opinion,  that  if  the  plaintiffs  were  entitled 
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Feb.  Term,    to  recover  at  all,  they  were  entitled  to  receover  the  whole  a^ 
isw. 

mount  of  the  note  ;  that  he  had  also  for  the  purpose  of  bring* 


Bukoftheci*  ^?  up  the   question,    decided,   thai  if  the  note  in  controversy 
ty  of  N.York,  ^j^g  taken  in  part  to  secure  usurious  paper,  still  that  circum* 
Benedict     stance  did  not  make  it  void-;  and  that  if  it  had  been  nego- 
tiated to  the  Hudson  Insurance  Company,  yet  if  that    fiict 
was  not  known  to  to  the  plaintiffs  when   they  took  the  note, 
it   was   good    ii^  their  hands.      That  he   should  present  for 
their  decision,  two  questions  of  fiict.      The    first   one   was 
important  and  difficult.     It  regarded  the  terms  on  which  the 
note  was  negociated  to    the    Hudson    Insurance    Company : 
and  on  it  the  witnesses  Messrs  Keeler  &  Spencer,  were  at  iseue^ 
It  was  simply  this  :  whether  it  was  a  part  of  the  arrangemeni 
between  Mr.  Keeler  and  Mr.  Spencer  on  the  twenty-second  day 
of  October,  when  this  note  was  negociated  to  the  Hudson  Insu- 
rance Company,  that  a  part  of  the  amount  should  be  paid  in 
Bonds,  which  were  under  par  with  a  view  to  cover  an  usurious 
agreement  or  not.     If  they  believed  Mr.  Keeler,  then  they  ought 
to  find  a  verdictfor  the  defendant;  and  if  Mr.  Spencer,  then  for 
the  plaintiffs.  That  these  witnesses  both  appeared  to  be  respecta- 
ble men,  and  he  had  no  doubt  both  intended  to  speak  the  truth ; 
but  they  unhappily  differed,  and  it  was  for  the  jury  to  decide  be- 
tween them.     That  on  this  point  he  felt  it  his  duty  to  stat^  to 
them,  that  no  man  ought  to  suffer  for  imputed  oflfences,  of  which 
he  had  been  acquitted,  and  on  that  account,  he  had,  in  the 
course  of  the  trial,  decided  that  Mr.  Spencer's  connexion  with  the 
conspiracy  trials,  ought  not  to  be  received  as  evidence  to  impeach 
his  character  as  to  truth  and  veracity.    It  had  been  decided  by 
the  highest  tribunal  of  this  state,  that  the  alleged  conspiracy  was 
no  offence.     The  whole  community  on  that  occasion  was  excited 
on  the  subject,  and  it  was  the  duty  of  courts  of  Justice,  to  protect 
individuals  from  suffering  unjustly :  it  was  his  duty  to  state  that 
the  defendant  had  failed  in  impeaching  Mr.  Spencer,  and  the  jury 
were  to  lay  out  of  view  all  impressions  as  to  general  character 
formed  from  Mr.  Spencer's  connexion  with  the  conspiracy  caaes. 
The  question  for  the  jury  to  decide,  as  to  the  credibility  of  Mr. 
Spencer,  was  whether  he  was  entitled  to  be  believed  under  oath. 
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His  honor  further  stated  to  the  jury,  that  if  they  should  decide    Feb.  Temi, 

ISfifl   "" 

the  question  he  had  just  put  to  them  in  favor  of  the  plain tiflb, 


then  there  was  another  question  to  which  he  wished  them  also  to  ^^  f^"'- 
respond  :  which  was,  whether  the  Fulton  Bank,  when  they  re-  Vf  of  N.  Toik 
ceived  this  note,  had  notice  that  it  had  been  negotiated  at  and  to     Benedict, 
the  Hudson  Insurance  Company.   Tuat  he  should  give  them  no 
particular  instructions  relative  to  the  kknd  of  notice,  which  the 
bank  ought  to  have,  further  than  what  he  had  before  stated — ^that 
notice  to  individual  directors  of  the  bank  was  not  notice  to  the 
corporation,  unless  the  proof  went  further,  and  showed  that  the  di* 
rectors  had  made  the  communication  to  the  board  or  to  the  officers 
of  the  bank ;  but  he  should  leave  the  question  broadly  to  them  as 
he  had  already  stated  it. 

Under  this  charge  the  jury  retired ;  and  thereupon,  the  counsel 
for  the  defendant  excepted  to  the  charge  of  the  Judge,  so  far  as  it 
related  to  the  amount  to  be  recovered  ;  so  far  as  it  related  to  the 
question,  whether  the  note  was  usurious  by  reason  of  its  having 
been  taken  in  part  to  secure  usurious  paper  ;  so  far  as  it  related  to 
the  general  character  of  Mc  Spencer  as  derived  from  the  conspi- 
racies, and  so  far  as  it  related  to  the  notes  not  being  void  in  the 
hands  of  the  plaintifis,  unless  they  knew  when  they  took  it  that 
it  had  been  negotiated  to  the  Hudson  Insurance  Company )  and 
because  his  Honor  omitted  and  declined  to  instruct  the  jury»  that 
notice  to  the  individual  directors  of  the  bank  was  notice  to  the 
bank  itself. 

The  jury  afterwards  came  into  court  with  a  general  verdict  for 
the  plaintiffs,  for  seventeen  thousand  two  hundred  and  sixty  dol- 
lars and  thirty-four  cents.  After  the  verdict  was  recorded,  the 
Judge  inquired  of  the  jury,  how  they  found  the  fact,  as  to  notice  to 
the  bank,  of  the  note's  having  been  negotiated  to  the  Hudson 
Insurance  Company;  to  which  question,  the  jury  answered 
that  they  found,  that  the  bank  took  said  note  without  such 
notice. 

Mr.  8.  A,  Footf  on  the  part  of  the  defendant,  now  moved  for 
a  new  trial,  and  contended, 

I.  That  proof,  that  there  was  not  sufficient  property  embraced 
by  the  assignments  of  Keeler  4"  Kogers  and  Keeler  4r  Mather 

VOL.  I.  63 


\ 
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Mb.  Ttm,   to  tMnr  even  the  first  cises  of  their  eredkors,  was  inadmiesiUe.  to 
eftiow  that  Keeler,  the  witness  offered  by  the  defendant,  had  no 


•Skoftbid-  ^^"^^^^^^^^  in  the  controversy,  by  reason  of  the  residuary  trust 
^of  N.  Yoik.  in  the  assignments  in  favour  of  the  assignors.  An  interest  (he 
ftnediet  contended)  to  exclude  a  witness,  must  be  direct  and  certain.  Loss 
or  gain  in  w>ffey,  specific  and  inevitable,  must  result  to  the  wit- 
ness by  "the  cfvent  of  the  suit,  in  order  to  exclude  him.  In  this 
case,  Eeelefr  eouli  not  have  an  interest  in  the  event  of  the  suit ; 
fortie  did  not  stand  wUhm  an  hundred  thousand  dollars  of  a  possi- 
ble interest.  He  Was  an  utter  bankrupt.  AO  bis  property  em- 
braced by  the  assignment  would  not  be  sufficient,  by  $40,<I00,  to 
indemnify  those  creditors,  who  were  in  the  most  favoured  class, 
and  he  could  not  by  a  possibility  have  any  interest  in  the  termi- 
nation of  the  cause.  True  it  is,  the  witness  was  afterwards  ad- 
mitted by  the  force  of  a  release,  but  the  defendant  ought  not  to 
have  been  compelled  to  resort  to  that  expedient,  because  the  cre- 
dibility of  his  witness  might  be,  and  probably  was,  affected  before 
the  jury  by  the  course  pursued. 

IL  If  an  <<  agreement  to  take  bonds"  on  a  contract  of  loan, 
had  acquired  a  comfentbmal  meaning  between  the  officers  of  the 
Hudson  Insurance  Company  and  Keeler  &  Rogers,  by  reason  of 
previous  dealings  and  similar  transactions,  such  conventional 
meaning  ought  to  have  been  disclosed,  for  tbe  purpose  of  ascer- 
taining what  the  contract  was,  as  understood  by  the  parties  to  ft. 

Where  wordsy  in  any  business,  have  acquired  a  specific  mean- 
ing,.parol  proof  may  be  introduced  to  show  what  that  meaning 
is.  [Jbtor  V.  Dn.  Ins.  Co.  7  Oowen  R.  S02.]  The  "  taking  of 
boildfe^  in  point  of  practice,  had  this  meaning,  namely :  when- 
ever a' loan  was  made  by  the  Hudson  Insurance  Company,  instead 
of  gMng  money  to  the  borrower,  they  furnished  him  with  their 
dWti  bonds^  payable  at  a  future  day.  When  these  bonds  were 
issued,  a  discount  of  six  per  cent,  was  deducted  from  their  amount, 
and  the  borrower  was  also  charged  with  a  life-insurance  of  six 
percent,  upon  the  sum  borrowed,  although  in  point  of  fact  no  life 
insurance  was  ever  effected.  By  this  means,  the  Company,  in 
point  of  fact,  received  twelve  per  cent,  interest ;  their  contracts 
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were  usurieiuf,  and  the  life  insumnce  was  a  meie  oloak  to  eow    Fak 
Um  Holawfiil  practiee.    The  defendant  otigbt  tberelbte  ta  ham        ^^**' 
been  permitted  to  prove  what  the  **  taking  ofbotUU^  Agnii^d  in  J^^^'^ 
this  course  of  dealing.  ^of  N.  Yak. 


T. 


III.  It  was  proper  to  inquire  what  were  the  usual  teoat  on 
which  the  Hudson  Insurance  Company  loaned  money,  fcv  the 
purpose  of  testing  the  accuracy  of  Mr.  Spencer's  memoFy,  (he 
being  a  witness  for  the  plaintifie^  and  contradicled  by  Mr.  Kefl* 
er>)  as  to  the  ternis  of  the  loan  in  question.  If  the  defwdauibad 
been  permitted  to  prove  the  terms  upon  which  the  Hudson  lasur* 
ance  Company  usually  transacted  their  businessy  it  would  hftve 
turned  the  scale  in  his  favour  before  the  jury. 

IV.  A  witness  called  to  impeaeh  the  general  oh£uracter  of  an* 
other  witness,  may,  after  having  testified  that  his  general  cha*> 
racter  is  questionable,  use  his  own  knowledge  of  him  on  the  ques* 
tion,  whether  he  would  beHeve  him  undet  oath.  There  is  no 
specific  rule  laid  down  in  the  books,  to  point  out  the  manner  in 
which  a  witness  may  be  impeached ;  but  the  English  rule  wiUbe 
found  in  StarkU,  part  i.  146,  147.  [See  also  1  PAil.  Ev.  Sit. 
Swiffs  Ev.  143.    Mte  to  Stark.  146-7.] 

From  these  authorities  (said  Mr.  F.)  I  deduce  two  questions, 
which  may  be  put  concerning  the  witness  sought  to  be  impeach- 
ed 1 .  What  is  his  general  character  1  and  if  the  answer  be  that 
it  is  bad,  then,  S.  Would  you  believe  him  under  oath  t 

The  last  question  is  given  by  the  English  rule.  Am  to  general 
eharacteryiir  (nifA,  a  man  who  is  perfectly  worthless  in  ev^ry  mo- 
ral sense,  may  have  no  character  upon  the  point,  one  way  or  Um 
other.  But  the  English  rule  is  not  extensive  enough,  for  the  an- 
swer comes  from  the  private  opinion  of  one  person  only,  and  that 
person  may  be  prejudiced.  If  the  first  question  be  put,  and  the 
answer  cast  suspicion  upon  the  witness,  then  the  aecoDd  may  be 
pot  also.  In  this  case,  the  witness  was  asked,  if  Spencei^s  chanuv 
ter  for  truth  and  veracity  was  not  bad  ?  He  replied,  **  U  noi  'some 
time  mce.^  He  was  then  asked,  if  he  would  believe  him  undor 
oath  1  This  question  was  excluded  by  the  Judge,  and  die  de- 
fendant claims  the  right  to  put  it.    If  a  man's  character  ht^gooip 
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FA.  T«n»»    no  witness  ought  to  be  permitted  to  say  that  he  would  not  believe 
^^^^'        him ;  and  a  man  of  good  character  will  be  always  ready  to  vin  - 
iSkoHh^  dicate  hie  reputation. 

tyof  N.Yoik  ,  • 

▼• .  v.  General  character  consists  of  reputation  acquired  by  particu- 

lar transactions,  and  if  one  be  excluded,  then  anolher  may,  and 
then  all ;  and  thus  a  character  decidedly  bad  may  be  protected 
from  exposure. 

I  dissent  from  the  law  as  laid  down  by  his  honour  the  presiding 
Judge,  in  relation  to  the  testimony  of  Mr.  Hofimau,  the  witness ; 
and  from  his  sentiments  also.  The  public  have  long  since  deter- 
mined against  the  sentiments ;  and  I  trust  this  Court  will  against 
the  law.  If  the  rule  laid  down  be  correct,  then  the  most  infa- 
mous man  may  escape  impeachment. 

VL  The  Hudson  Insurance  Company  or  Mr.  Spencer  is  en- 
titled to  the  balance  due  on  the  note  over  and  above  the  ^14,000, 
(with  interest,)  for  which  the  Fulton  Bank  discounted  it :  and  if 
neither  of  them  could  recover  that  balance  on  the  note,  then  the 
plaintiffs  ought  not  to  be  permitted  to  recover  for  their  benefit 

The  previous  points  relate  entirely  to  the  application  for  a  new 
trial;  but  this  part  of  the  defence  comes  directly  to  the  merits  of  the 
cause.  It  is  perfectly  clear  that  the  rights  of  the  plaintifls  cannot 
be  miperior  to  those  of  the  Hudson  Insurance  Company,  or 
Spencer.  That  is,  as  the  plaintiffs  have  taken  Spencer's  or  the 
Hudson  Company's  claim  subordinate  to  his  or  their  rights,  ibey 
cannot  in  any  event,  recover  beyond  the  sum  of  $14,000,  and  the 
interest  on  that  sum.  True  it  is,  an  endorsee  may  sue  for  the 
benefit  of  other  persons :  but  if  his  character  of  trustee  be 
disclosed,  then  the  same  defence  which  ^ould  prevail  against  the 
principal,  may  be  set  up  against  the  tjustee.  IDenfdsicn  v,  jBocofi, 
10/.  Jl.  198.] 

TII.  The  note  in  question  was  made  solely  for  the  accommoda- 
tion of  Keeler  &  Rogers,  and  aecammodation  paper^  taken  to  secure 
the  payment  of  usurious  notes  or  bills,  is  itself  usunousy  and  par- 
ticularly so  if  made  by  the  same  persons,  who  made  the  usuri- 
ous  paper.     If  these  notes  were  void    in  the  hands  of  the 


THE  CITY  OF  NEW-YORK.  501 

Hudson  Insurance  Company,  they  were  clearly  void    in  the    Feb.  Tenn, 

hands  of  the  Fulton   Bank.     It  is  proved  by  the  witness  of  the  ! — 

plaintiffsy    (Spencer)  that   Keeler    &  Rogers  were  indebted  to  ^^  JjiJe^'ci- 

the  Hudson  Insurance  Company,  anterior  to  the  date  of  the  ty  of  N.York 

loan  for  j^t4,000,  and  prior  to  the  making  of  the  note  now  in     Benedict. 

question.     When  Spencer  made  the  advance  of  j(14,000,  it  was 

made  upon  the  security  affordt  d  by  the  two  notes,  which  amounted 

to  ^25,000 ;  and  the  agreement  between  the  parties  was,  that 

these  notes  should  stand  pledged  not  only  for  the  advamce^  but  also 

to  secure  the  payment  of  the  pre-existing  debts.     When  the  two 

notes  last  mentioned,  were  taken  up  by  the  defendant,  he  placed 

the  note  in  controversy,  together  with  the  note  for  $5,000,  in  the 

hands  of  Spencer,  in  lieu  of  the  two  first  notes,  and  they  were  to 

be  held  upon  the  terms  under  which  the  first  notes  were  deposited. 

As  the  notes  in  question  were  merely  substituted  for  other 
notes,  and  subject  to  all  the  terms  of  the  agreement  applicable  to 
the  first  notes,  they  stand  in  the  place  of  these  last,  and  are  ob-  ^ 
noxious  to  every  objection,  which  could  have  been  made  to  the 
first  notes.  They  take  the  place  of  the  first  notes  in  every  par- 
ticular, and  were  to  be  held  by  Spencer  or  the  Hudson  Company, 
not  only  to  secure  the  advance  of  $14,000,  but  as  security  also 
for  any  other  debts,  which  Keeler  fy  Rogers  might  owe  the  com- 
pany. True  it  is,  they  were  subject  to  a  contingency,  to  wit : 
the  contingency  of  a  failure  iir  business,  on  the  part  of  the  bor- 
rowers. But  that  contingency  has  happened,  and  the  claims  of 
the  company  to  the  two  notes  last  deposited,  have  been  asserted 
in  courts  of  justice. 

The  contingency  was  not  of  a  nature  to  put  the  lenders  in  any 
hazard  of  their  debt,  but  on  the  contrary,  the  advance  of  $14,000, 
was  to  be  secure  at  all  events,  and  the  company  were  to  hold  the 
diflTerence  between  the  advance  and  the  amount  of  the  two  notes 
for  other  demands,  which  they  had,  or  might  have,  upon 
Keeler  ^  Rogers.  If  these  gentlemen  had  continued  to  carry  on 
their  business,  then  there  would  have  been  no  necessity  for  hold- 
ing the  notes  on  the  part  of  the  company,  because  the  advance  of 
$14,000,  was  to  be  returned  out  of  th^.  loan  for  $50,000,  and 
Keeler  Si  Rogers  would  have  been  able  to  meet  their  engage- 
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Feb.  Teno,    menta  with  the  company,  as  their  demands  became  due  ^nd 

payable. 
Bank  of  the  ci-  '^  Stands  clearly  proved  then,  that  Spencer  or  the  company  was 
ty  of  N.  York  to  jjoij  t|jg  |^q  notes  last  deposited,  as  security,  not  only  for  the 
Benedict,  advance,  but  for  the  other  claims,  wluch  the  Hudson  Company 
had  against  Keeler  &  Rogers.  It  becomes  now  necessary  to 
show,  what  those  other  demands  were,  and  if  it  can  be  proved  that 
they  were  usurious  and  void,  then  every  part  of  the  agreement 
was  void,  and  payment  of  this  note  cannot  be  enforced.  IHarrUen 
V.  Hannely  5  Taunt.  780.] 

Spencer  has  testified,  that  the  debts  which  were  contracted  by 
Keeler  b  Rogers  with  the  company,  anterior  to  the  time  of  the 
advance  of  ^14^000,  were  contracted  upon  the  same  terms  with 
the  other  debts,  which  were  contracted  with  the  company  for 
loans ;  or  in  other  words,  those  other  debts  of  Keeler  &  Rogers, 
were  for  loans  made  to  them  by  the  Hudson  Company.  And  how 
were  those  loans  made  1  In  cash  ?  No,  but  in  the  bonds  of  the 
Hudson  Company,  payable  at  a  future  day«  These  bonds  were 
neither  cash  nor  the  representatives  of  cash.  The  borrower,  who 
was  compelled  to  receive  these  bonds,  took  them  at  their  par 
value,  when  in  point  of  fact,  they  were  from  4  to  6  per  cent,  be- 
low par.  In  other  words,  whenever  he  gave  his  notes  to  the 
company  for  an  hundred  dollars,  he  received  that  in  return,  which 
produced  to  him  but  ninety-five  or  mx  dollars.  In  addition  to  this 
losing  bargain,  six  per  cent,  for  discount  was  deducted  from  the 
amount  of  the  bonds  at  the  time  of  the  loan,  and  six  per  cent, 
more  upon  the  same  sum  for  an  insurance  upon  the  life  of  the  hoT" 
rower  during  the  period  of  the  loan  !  And  these  two  last  exacti<H»% — 
these  twdee  dollars  in  the  hundred,  were  to  be  paid  iii  eaeh  at  the 
time  of  the  loan  ! 

If  an  insurance  upon  the  life  of  the  unfortunate  borrower  had 
been  in  fact  made,  ttere  would  at  least  have  been  some  little 
plausibility  for  the  claim.  But  Spencer  swears  that  such  insor- 
ances  were  never  made,  and  at  all  events,  they  were  not  made  in 
the  case  of  Keeler  &  Rogers. 

What,  then,  are  we  to  call  this  loan  ?  Is  it  a  fiur  and  bona-fide 
transaction,  or  a  screen  to  hide  unlawful  dealings  1  The  boirower 
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f&^  iw^^e  per  •cent,  for  \m  imney  in  discewit  and  insurance,    Feb.  Texm, 

while  he  receives  nothn^  but  a  loan  of  the  Company*B  bonds.    It  — '. 1.^ 

were  a  sufficient  extortion  to  take  from  him  lawful  interest  upon  BankoftiSed- 
bonds,  which  were  themselves  below  their  par  value;  but  what  tjof  N.  Yodt 
are  we  tocall  the  transaction,  where  an  interest  of  twelve  per  cent 
is  chaiged  upon  a  loan  oipaper^  which,  when  sold,  produces  to  the 
borrower  but  ninety-five  dollars,  for  each  hundred  dollars  he  as- 
smnesi  I  think  it  is  but  a  device,  and  a  poor  device  to  take  un- 
lawful interest,  and  the  covering  is  too  thin  to  conceal  any  part  of 
the  corrupt  transaction.  The  contract,  tliprefore,  is  entirely  void; 
every  part  of  it  is  tainted,  and  no  part  of  the  notes  can  be  col- 
lected. They  were  given  as  security  for  a  corrupt  agreement ; 
they  are  the  {^dge  of  usury;  they  are  unlawful,  and  therefore 
utterly  void  in  the  whole,  and  in  every  part.  No  portion  of  their 
amount  can  be  collected,  and  even  if  the  Hudson  Company  can 
recover  of  Keeler  4*  Rogers  the  amount  of  their  advance  in  prop- 
er actions,  still  this  note  is  void,  and  can  never  be  collected.  It 
was  in  the  first  place  a  mere  accommodation  note,  and  having 
been  used  for  cottofi  and  unlawful  purposes  by  the  payees,  the 
makem  are  not  bound,  either  legally  or  morally,  to  pay  it.  These 
plaintiffis  in  point  of  feust,  had  little  right  to  this  note  at  all.  It  be- 
longed, in  foctt  to  the  Hudson  Company,  if  to  any  body,  because - 
that  Company  made  the  advance  upon  it  Spencer  never  fur- 
nished a  doHar  of  the  loan,  and  had  no  just  claim  to  the  note.  Bat 
he,  it  seems,  was  indebted  to  tl^e  plainti^Es,  and  they  fimjmg  the 
note  in  their  office,  very  kindly  discounted  it  for  Mr.  Spencer,  by 
passing  |(1 4,000  to  his  credit !  The  plaintifis  have  never  been 
prejudiced  by  the  noteatall;  they  have  paid  no  value  for  it; 
they  have  advanced  no  money  upon  it.  Their  credit  to  Spencer 
can  be  reversed,  when  it  is  proved  that  he  had  no  right  to  the 
note,  and  then  it  would  go  back  to  its  true  proprietors.  The 
plaintifEs,  therefore,  have  no  claim  to  sympathy,  and  as  the  note 
they  hold  was  given  for  an  unlawful  purpose,  to  secure  a  usurious 
debty  it  is  void. 

Mr.  Foot  also  cited  to  this  part  of  the  case,  the  following  autho- 
nties,  viz :  [TiOhm  v.  Dam,  20  /.  R.  285.  CuUibert  v,  Haky,  8 
Term  R.  392.    Jack9mv.  Henry,  10  J.  R.  195.    3  Cam.  Law.  JR. 


Benedict 
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Feb.  Tenn,    237.    Preston  v.  Jackson,  2d  Siarkie  R.  237.     HarrUont.  Ham- 
^^^'      mond,  6  Tamt.  R.  780.] 

The  Fulton 

Bank  of  the  d-      VIII.  The  Hudson  Insurance  Company  not  being  authorized 
y.'  to  do  banking  busmess,  or  any  other  business  than  that  apper- 

taining to  insurance,  the  negotiating  of  the  note  in  question  to  that 
Company,  under  the  circumstances  stated  in  the  bill  of  exceptions, 
rendered  it  void.  They  had  no  right  to  issue  bonds  for  the  pur- 
pose of  effecting  loans  to  borrowers :  they  were  not  incorporated 
for  any  such  purpose,  and  their  acts  in  these  particulars  were  in 
violation  of  the  restraining  act  Cases  perfectly  analagous^ 
which  have  been  fully  settled  by  Courts  of  the  highest  authority 
here,  have  put  the  question  upon  this  point  at  rest.  {^Laws  of 
1811.  ch.  154.  p.  34  2  JR.  Louts,  p.  234.  vol  4.  Laws  40.  Sess. 
ch.  242.  41  Sess.  ek  236.  Utica  Ins.  Co.  v.  Hunt,  1  Wend.  R.  66. 
People  V.  Bartowy  2  Cowen,  p.  290.  Sturgess  v.  The  UHca  Ins.  Co. 
8  Coweny  p.  20.     I5th  Johns.  R.  p.  383.] 

IX.  If  this  note  is  not  void  by  the  restraining  act,  still  it  is  void 
in  the  hands  of  any  party  having  notice  of  its  negotiation  to  the 
Hudson  Company;  and  we  contend  that  the  plaintiffi  had  notice 
in  this  case.  Notice  to  individual  directors  of  a  corporation,  is 
notice  to  the  corporation  itself;  especially  if  those  directors  are 
charged  with  the  particular  business  in  question. 

Spencer  was  a  director  in  the  Fulton  Bank,  and  had  a  perfect 
knowledge  of  the  manner  in  which  the  note  in  question  came  into 
existence,  and  all  the  purposes  for  which  it  was  negotiated.  He 
himself  tainted  the  note  with  usury,  and  Rathbone,  who  was  a 
director,  had  full  knowledge  of  the  fact  that  the  note  had  been 
passed  to  the  Hudson  Company.  A  committee  was  appointed  to 
examine  the  security  offered  by  Spencer,  when  he  applied  for  his 
loan  of  ^10,500:  that  committee  examined  the  security,  and  of 
course  must  have  known  from  whence  the  note  was  derived. 

There  is  nothing  in  the  books  upon  this  subject  to  guide  us,  as 
there  is  no  decision  to  point  out  what  is  notice  to  a  corporation. 
But  it  will  never  do  to  say  that  a  corporation  has  no  notice  of 
facts,  of  wluch  each  one  of  its  directors  is  fully  aware.  If  the 
communication  were  addressed  directly  to  the  Bank,  it  would  of 
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« 

coune  come  before  tlie  directory  aod  before  them  only.    Now»  Feb.  Tenn, 

when  ftto  of  the  directors  have  knowledge  of  IeiU  the  facts  attend*  ^^^' 


ing  an  application  for  a  particular  loan,  that  ought  to  be  deemed  sJ^k  Jf  itb?d- 
a  sufficient  notice  to  the  corporation ;  for  it  was  their  duty  to  com-  ^7  ^  ^-  ^^^ 
municate  those  facts  to  the  board.     At  all  events,  there  was     Benedict 
enough  to  put  the  Bank  on  inquiry,  and  they  are  neither  inno- 
cent, nor  bona  fide  bidders  without  notice. 

-  •      • 
Messrs  D.  B.  Ogden  and  J.  Hoyt  for  piaintifld. 

9 

I.  Keeler  was  an  incompetent  witness. — ^He  was  interested  to 
defeat  this  claim,  for  if  it  were  defeated,  he  would  owe  nearly 
$20,000  less ;  and  the  trust  premises  in  Chat  case  would  go  to  pay 
other  debts  for  which  it  was  admitted  he  was  liable  ;  and  though 
there  might  be  no  surplus  to  come  to  him,  yet  he  would  be  ex* 
onerated  from  debts  to  which  the  trust  property  would  be 
ap|died^ 

Here  then  was  the  direct  interest,  which  the  counsel  for  the  de- 
fendant contends  the  witness  must  be  exempt  from.  Though  he 
might  not  gain  any  thing  which  would  go  inta  his  pocket,  he 
might  and  would  in  this  case,  if  the  defence  prevailed,  gain 
by  reason  of  fceepii^  that  in  his  pocket,  which  was  already  there. 

II.  The  inquiry  of  what  was  meant  by  terms  used  in  conversar 
tion,  was  an  improper  inquiry,  because  the  parties  would  differ  as 
to  the  meaning*  The  inquiry  is,  or  ought  to  be^  as  to  ^<  what  was 
said,''  and  the  court  and  jury  are  to  determine  the  meaning.  You 
may  give  evidence  as  to  the  meaning  of  ^^  terms  of  art"  but  not 
as  to  ordinary  conversation,  by  which  a  parol  contract  is  formed. 

There  isno  such  thing  as  a  ^'  conventional  meaning"  giyen  to  the 
language  of  persons,  except  in  cases  of  such  general  and  univej}9al 
use,  as  tb  have  become  known  in  the  conununity,  to  such  an  ex- 
toit,  as  that  courts  will  take  notice  of  such  meaning,  and  give  to 
it  the  solemnity  of  a  usage.  Any  contract  the  parties  may  have 
made  befoie,  could  have  po  connexion  with  tbe  one  in  question, 
unless  reference  was  expressly  made  to  it.  The  case  ofJlstar  f. 
The  Unicn  Instance  Compainyy  was  an  insurance  upon  hides  and 

VOL.  I.  64 
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Feb.  Term,    skinB.  The  question  there  was  a  question  of  tf^oge,  and  fiMrms  the 
*^^^'        exception  we  have  adverted  to. 

The  Fulton 
Bank  of  the  ci- 
ty of  N.York.       in.  The  inquiry  for  the  reasons  stated  in  this  proposition  was 

Benedict  equally  improper.  You  cannot  test  the  accuracy  of  a  witness^  or 
hnpeach  a  witness  in  this  manner.  Stark,  on  Evid.  [part  2. 
page  134.]  sl\ows  this  rule  as  we  state  it.  But  the  hill  of  excep- 
tions does  not  put  the  question  on  this  ground. 

lY.  The  rules  of  evidence  on  this  point  are  too  well  established 
to  be  overturned  to  meet  the  convenience  of  a  particular  suitor. 
The  question  is,  ^*  what  is  the  general  character  of  the  witness 
for  truth  and  veracity  V*  [Stark,  part  2,page  146, 146.  Smft,  148.] 
The  geneml  character  cannot  be  formed  on  the  knowledge  of  one 
individual  or  two.  The  character  of  the  purest  man  in  the  commu- 
nity might,  in  this  manner,  be  impeached  ;  for  there  is  none  so 
pure  as  to  be  exempt  from  personal  enemies ;  no  man  can  be  the 
enemy  of  another  whom  he  thinks  honest,  and  therefore,  if  one 
is  called  upon  to  testify  as  to  the  character  of  that  enemy  he  must 
speak  of  him,  if  he  tells  the  truth,  as  a  man  unworthy  of  confi- 
dence. Chappie  had  already  stated  he  would  take  the  oath  ol 
die  witness.  He  had  then  in  forming  his  opinion,  taken  into  con- 
sideration his  own  knowledge,  as  well  as  the  knowledge  ofothers* 

Y.  Weadmit  general  character  contdsts  of  reputation  acquired 
by  particular  transactions.  But  we  add,  it  does  not  become 
general  if  confined  to  one  pei*son.  There  is,  however,  an  answei 
to  all  the  points  and  suggestions.  The  Judge  submitted  the 
question  of  character  to  the  jury,  and  the  counsel  for  the  defendant 
had  thebenefitof  all  the  pr^udice  be  could  raise  out  ^of  the  cen- 
flinracy  cases,  and  the  jury  passed  upon  it  ell,  and  found  the  wit- 
ness not  only  unimpeached,  but  unimpeachable,  and  that  must 
end  the  enquiry,  for  this  suit  at  least. 

YI.  This^is  the  first  question  presented  by  the  defendant's  pmots 
of  any  importance.    The  Hudson  company  advanced  on  the  tSd 
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October,  18Sfi»  to  Keeler  &  Rogers  $\4fi00,  oa  this  note  which    Feb.  Teim, 
tbeo  bad  one  year  to  run.    The  interest  for  that  year  was  |{980^        ^^^^ 
80 that  the  amount  the  company  would  be  justly  entitled  to,  when  J[^,®  ? J^*^. 
the  note  arrived  at  maturity^  would  be  $14,9£;0.    But  this  suit  is  ty  of  N.  York 
against  the  drawer  of  the  note,  and  he  is  liable  to  pay  the  whole     Benedict, 
amount  upon  the  happening  of  either  of  two  conditions. 

1.  That  it  was  founded  upon  a  consideration. 

9.  If  not  founded  upon  a  consideration,  that  it  passed  to  an 
innocent  holder,  upon  consideration,  without  knowledge  of  its  ori- 
gin, and  before  it  became  due. 

We  contend  that  both  these  contingencies  occurred.  It  was 
founded  upon  ccmsideration  as  between  the  makers  and  payees, 
'  and  the  latter  could  have  sued  and  recovered.  [Munn  v.  CommU^ 
noM  Co.  Ifi/.  JZ.  55.].  The  Hudson  Company  paid  a  valuable 
considemtion,  as  did  also  the  plainti£^ ;  and  as  against  the  draw- 
ers of  tb^  note,  it  is  not  a  matter  of  fit  inquiry  what  the  plaintiff 
gave  for  it  It  is  enough  that  they  took  it  before  it  was  due,  and 
paid  value  for  it. 

YII.  If  this  proposition  of  the  defendant  be  true,  it  does  not 
aSect  our  right  to  recover.  The  note  in  question  was  not  made 
or  takMA  to  screen  usurious  paper.  We  do  not  deny  the  autho- 
rity of  the  cases  cited  by  the  defendant's  counsel,  but  we  contend 
they  have  no  applicatk>n  to  this  case.  The  advance  of  the  $  1 4,000 
was  a  temporary  advance,  to  be  returned  in  a  few  days,  and  no« 
thing  was  said  about  interest  or  bonds,  or  any  thing  else  which 
Gould  be  tortored  into  a  corrupt  agreement. 

YIIL  The  verdict  of  the  jury,  on  the  finding  of  the  fi^ct,  sub* 
mitted  distinctly  to  them  by  the  Court  as  to  the  knowledge  of  the 
Bank  when  thpj  took  this  note,  that  it  had  passed  through  the 
Hudson  Company,  relieves  us  from  the  necessity  of  looking  in- 
to the  charter  of  that  company.  The  charter  does  not  make  the 
note  vdd,  if  the  compuiy  had  not  consented  to  take  the  note,  and 
the  Bank  having  taken  it  without  knowledge,  are  entitled  to  re- 
cover. But  it  is  said  the  note  is  void  by  reason  of  the  reptraining 
acts  of  1804  and  1818. 
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Feb.  TfenD,        The  act  of  1804  applies  to  the  crealian  of  a  fund  for  three  purpo- 
*^^'         BeBy  UsumgfUftes J  reeeknngdeposiUy  and  nuMitgdisi^^  The  fund 
^kofSlw  d-  ^"^^  ^^^  o^'y  ^  oippUed  to  these  purposes,  but  it  must  have  been 
ty  of  N.  YoA  created  for  the  purpose  of  being  so  applied.     Where,  the  fund  has 
Benedict      been  SO  created,  to  constitute  an  offence  against  the  statute,  it  re- 
quires the  application  of  it  to  all  the  combined  purposes  material 
in  the  act.  So  we  understand  the  opinion  of  Mr.  Justice  Suther- 
land in  the  case  of  The  Fvremeii^t  Ins.  Co.  v.  Ely,  [t  Cmeefi,^0£.] 
and   this  is  the  effect  of  the  decision  in  The  Utica  Ins.  Co.*s 
case.     [I    Wend.  R.  56.]     There  is  no  proof  in  this  case  of 
the  creation  of  the  fond  for  the  purposes  mentioned  in  the  act, 
and  no  proof  of  the  application  of  the  fund.    There  is  no  pre^ 
tence  that  the  Hudson  Company  ever  received  a  deposit ;  ibey 
certainly  issued  no  bills ;  they  mode  no  discounts.     Their  opera- 
tions were  exchanges  of  bonds  for  other  paper  connected  with  a 
life  insurance,  which  the  charter  gave  them  the  right  to  da     It  is 
true,  the  habitual  use  of  a  fund  for  any  given  purpose,  is  evidence 
that  the  fund  was  created  for  that  purpose.     There  is  no  proof  of 
their  ever  having  loaned  money.  Tlie  money  advanced  toK.  &R. 
was  not  a  loan ;  it  was  an  advance  without  a  contract  for  inter- 
est or  compensation,  and  tlie  transaction  did  not  assume  that  shape 
for  the  purpose  of  <'  cheating  the  law,"  or  evading  the  statute, 
but  it  was  to  confer  a  benefit,  without  reward.     The  act  of  1818, 
imposes  a  penalty<^  and  nothing  more.     It  makes  nothing  void; 
and  if  its  phraseology  is  broader  t  han  the  act  of  1804,  it  harms  us 
not.     The  case  of  the  People  t.  Barstow  was  under  that  act,  and 
therefore  is  not  an  authority  against  us.  •  The  Court  can  impose 
no  gpreater  penalty  than  the  statute  inflicts.   When  a  statute  im- 
poses a  penalty,  the  remedy  is  a  forfeiture  of  that  penalty,  and  no- 
thing more.     [De  Wolf  v.  Johnson^  10  H  heat.  S92.] 

• 
IX.  The  Judge  at  the  trial  put  the  questibnon  this  tru^  ground. 
The  JU17  have  passed  upon  it  as  a  question  of  fact,  and  that  fact 
cannot  again  be  disturl>ed.  The  knowledge  of  Spencer  was  not 
jQOtice  to  the  Bank.  He  did  not  act  in  that  negotiation  with  the 
Bank  as  a  director  of  the  Ba]^  but  as  a  contracting  party  in  an- 
other interest. 


TftE  CITY  OP  NEW-TORK. 


509 


JoNSs,  C.  J.   This  was  an  acti<m  bj  the  plaintiffi^  as  end<»see8  Feb.  Tenn, 
of  a  joint  and  several  prommorj  note  for  ^16»000,  payable  twelve 


1889. 


months  afterdate,  to  the  order  of  Keeler  4*  Rogers,  at  the  Fulton  ^j^Jf  th^d- 
Bank,  against  the  defendant,  one  of  the  makers  of  the  note.     It  ^y  ^^  ^-  '^^^ 
was  an  accommodation  note,  made  by  the  defendant  and  others^     Benedict. 
at  the  request  of  Keeler  &  Rogers,  for  the  sde  purpose  of  relieving 
that  house  from  the  immediate  pressure  of  pecimiary  difficulties, 
which  threatened  to  overwhelm  them.     This  note,  with  another 
similar  note  for  $5,000,  having  the  same  time  to  ran,  created  by 
the  came  makers^  at  the  same  time,  and  for  the  same  purpose 
with  the  note  in  suit,  were  negotiated  by  Keeler,  to  the  Hudson 
Insurance    Company, — an   incorporated  company  deriving  its 
powers  and  operating  under  a  charter  granted  by  the  legislature 
of  the  state  of  New-York,-^and  by  that  company  the  larger  note 
for  $15,000,  now  in  suit,  was  transferred  to  the  Fulton  Bank,  the 
present  plaintiffi. 

The  defence  to  the  plaintifis'  right  to  recover  upon  the  note, 
was  op^ied,  as  resting  upon  these  two  general  grounds  :  first, 
that  the  note  was  usurious  ai^d  void ;  and  secondly,  that  the  di&* 
count  of  it  by  the  Hudson  Insurance  Company,  and  its  subsequent 
transfer  from  that  company  to  the  plaintilSs^  were  in  vblaticHi  of 
the  statutory  provisions  of  the  law  of  the  state,  usually  denomina- 
ted the  restraining  act ;  or  if  not  in  contravention  of  that  statute, 
were  unauthorized  by  the  act  of  inCorp(»*atkm  of  the  Hudson  In« 
0urance  Company,  and  was  in  either  case  illegal,  and  the  note 
for  that  reason  inoperative  and  void  as  a  security  in  the  hands  of 
the  Hudson  Insurance  Company;  and  that  the  plaintifis  being, 
as  they  are  alleged  to  be,  chargeable  with  notice^  at  the  time  of  the 
transfer  to  them,  of  the  previous  history  of  the  note,  no  action 
could  be  sustained  upon  it  by  them. 

The  course  taken  at  the  trial,  for  the  support  on  the  one  side, 
and  the  refhtation  on  the  other,  of  these  general  grounds  of  de- 
fence, gave  rise  to  other  questions,  chiefly  questions  of  evidence, 
which,  so  for  as  they  may  be  material  to  a  correct  understandmg 
of  Ae  views  I  have  taken  of  the  merits  of  the  defence,  will  be 
noticed  ui  their  order.  First  then,  was  the  defence  of  usury  suffi- 
ciently sustained  by  admissible  evidence  to  preclude  or  bar  the 
plaintif&i'  right  of  recovery  upon  the  notel  The  witness  called 
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F^.  Term,  by  the  defendaat  to  prove  Ihe  fact  of  usury  wae  Jamee  Keder,  <me 
^^^'       of  the  payees  and  eiulorseiB  at  the  note.    His  competency  was 


The  Fulton  catted  m  question  by  the  riaintifEk  who  objected  to  him  on  the 
ty  of  N.  York  ground  that  a  party  whose  name  is  upon  negotiable  paper,  and 
Benedict.  ^^'^  '^^  contributed  to  its  cifculalioni  as  a  good  and  available  se- 
curity, shaU  not  bc^  afterwards  allowed  to  testify  as  a  witness  in 
subversion  of  its  validity  by  pioving  that  it  was,  in  point  of  fact, 
polluted  with  usury  at  the  time  he  gave  it  the  sanction  of  his 
name ;  but  the  objection  was  overruled,  and  I  think  correctly. 

The  question  of  the  competency  of  a  party  tOvO^potiaUe  paper 
to  prove  it  usurious  in  its  origin,  has  undergone  much  discussion, 
^and  received  different  determinatioDs  at  different  limes,  whdly 
irreooncileable  with  each  other.  In  this  state  the  leaning  of  the 
courts  was  for  many  years  strongly  against  the  competency  of  the 
witness,  under  such  circumstances^  to  testify,  and  during  that  pe- 
riod, the  current  of  decisions  ixxk  that  direction ;  ]^t  the  question 
wte  still  treated  as  unsettled.  But  After  floating  for  some  time 
in  uncertainty,  it  has  finally  been  settled  by  our  Supreme  Court, 
that  a  party  to  negotiable  paper,  who  is  not  disqualified  by  in- 
terest, may  testify  to  facts  which  show  the  note  to  which  he  has 
given  the  sanction  of  hb  name  to  be  polluted  by  the  taint  of  usury. 
Thus  in  the  case  of  IFotersv.  Powell^  [17  /sAn.  176.]  that  court 
heU,  Uiat  a  party  to  a  negotiable  note  may  be  permitted  to  testify 
to  any  facts  arising  subsequently  to  his  becoming  a  party  to  the 
note,  which  does  not  invcdve  his  own  turpitude,  and  if  the  note 
receives  its  taint  when  it  is  negotiated  to  the  party  who  discounts 
or  otberwise  acquires  it  by  the  fiicts  then  happening,  the  witness 
would  be  atliberty  to  disclose  those  cootamiiiating  facts. 

The  distinction  taken  by  the  decision  in  this  case,  between  the 
corrupt  agreement,  which  enters  into  and  peUutes  the  note  in  its 
original  concoction,  and  the  taint  it  nay  receive  u)  its  negotiatioii 
after  it  is  perfected  as  a  security,  to  the  party  who  discounts  it, 
may  be  supposed  to  reconcile  the  principle  of  the  decision,  with 
the  rule  previously  insisted  upon  as  the  law  of  the  court.  But  in 
the  more  recent  case  of  the  BwA  of  Utka  s.  IBOiard,  [5  Ctmm 
15S.]  that  distinction  was.  disregarded,  and  it  was  broadly  ruled 
by  the  court,  that  the  maker  of  a  negotiable  note  was  an  admissi- 
ble witness  to  prove  that  the  note  was  originaUy  given  for  a  ueu- 
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rioQB  consideration :  aoci  to  long  as  ibtee  decnions  femain  in    j*eb.  Tavar,, 
foree,  the  rale  must  be  considered  as  settled  in  fiuror  of  tke  eeaa^       ^^^* 
petency  of  the  witness.  «'^  ¥?'?**". 

^  Bankdftheci- 

But  another  objection  was  taken  to  Keeler  as>a  witness,  on  the  ty  of  N.  Yoric 
ground  of  interest.    To  sustain  this  objection,  the  plaintifis  intr»-     Benedict. 
Sliced  the  ttw^o  assignments  mieBtioned  in  the  case,  fnam  Keelsr 
4t  Rogers,  and  Keeler  ti  Matlier,  by  which  the  whole  of  tiie  pro- 
perty af  the  assignors  wsto  assigned  td  trustees  to  secure  their  cre- 
ditors, who,  with  tb^  e!xeeption  of  the  tnakecs  of  the  iJ^JO^OOO 
fiote.  Were  ai^ranged  into  two  olasees  (the  one  preferred  to  the 
other)  for  the  payment  c^  tlieir  dedbits,  the  assignors  iraMriring  to 
thetnselv^  ^he  tesidtie,  if  any  thete  should  be*    The  firfit  assigns 
ment  was  (tf  pai^t  of  the  property  fi>r  ^e  exclusrt^  benefit  4>f  Hhfe 
Tnakers  of  the  note  for 4^60,000,  and  the  second  a^gnment  gave 
that  fkote  the  prefercoioe  to  'both  clasBes  of  theircreditors*    And  it 
appeared,  and  was  admitted,  &at  the  note  in  <|iieetion  was  one  of 
the  debts  secured  by  (be  assignmerit,  and  entitled -to  the  pre- 
ference given  to  the  note  for  |^50,C60,  wtfich  Was  to  Ht^e  tx^ 
paid.     On  these  facts  the  plaintifis  insisted  flittt  Keeler  was  in- 
terested'in  the  event  of  the  •suit.     To  ^bviaitethe  fcvoe  of  the 
objection,  the  defendant  c^ied  to  prove -ftat  the  ^hole  aX  the 
property  covered  b^  the  assignment  was  insniBcient  to  pay  the 
first  class  ^f  creditors  by  $40,000.    This  evidence  was  rejected, 
and  an  exception  tdken  to  the  opinion  of  the  judge  on  the  point. 
The  defendant  then  offered  a  release  from  Eeeler,  acknowledged 
in  open  court,  granting  and  releasing  to  the  trustees  named  in  the 
assignment,  aH  his  interest  in  the  assigned  property,  and  in  the 
residue  reserved  to  the  assignors.    The  -counsel  for  the  plaintift 
still  insisted  on  their  objection  to  his  competency,  on  the  ground 
that  his  interest  could  not  be  released ;  but  the  judge  wasof  opin- 
io/i  that  he  was  admissible,  and  overruled  the  objection.    To  this 
opinion,  the  counsel  -for  the  plaantifib  excepted ;  and  our  next  in* 
qtiiry  in  order,  will  be,  whethdr  the  exception  taken  by  the  de- 
fendant to  the  decision  of  the  judge  against  the  relevancy  of 
the  testimony  offered  by  him,  or  that  taken  by  the  plaintiffs  to 
the  admisaon  of  the  witness,  upon  his  release  to  the  trustees,  can 
be  sustained. 
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Feb.  Tenn,  Fic8t,  was  tbe  proof  offered  by  the  defendant,  that  the  propeny 
^^^'  embraced  in  the  assignments  was  insufficient  to  satisfy  the  first 
Ba^of  thed-  ^^'^  ^'  creditors  sufficient  or  material  to  show  that  the  Wit- 
ty of  N.  Yoxk.  ness  had  no  interest  by  reason  of  the  residuary  trust?  It  is  diffi- 
Benedict  cult  to  conceive  how  the  answer  to  this  question^  considering  the 
course  the  cause  took,  can  be  material  to  the  defendant :  for  the 
witness  released  his  interest  in  the  residuary  trust,  and  was  on 
that  ground  admitted  to  testify.  The  defendant  has  had  the  full 
benefit  of  hisevidence ;  and  the  notion,  that  the  credit  of  the  wit- 
ness suflfored  by  the  imputation  of  an  interest,  to  which  the  Court 
gave  its  countenance,  by  requiring  a  release  to  extinguish  it,  ap- 
pears to  me  too  refined  and  unsubstantial  to  £mn  the  basis  <tf 
a  judicial  deciflion.  And  even  if  the  Judge  erred  in  exdudiBg 
the  proo4  <uid  thereby  sustaining  an  objection  to  the  witness 
which  that  proof  would  obviate,  yet  the  objection  being  removed 
by  other  evidence,  and  the  witness  admitted  to  testify,  the  error 
became  harmle»,  andit  would  be  against  the  settled  rules  of  the 
Court  to  disturb  the  verdict  for  that  cause.  But  the  Judge  was 
right ;  for  the  testimony  c^ered  by  the  defendant  did  not  obviate 
the  objection.  It  might  have  shown  in  a  striking  poiat  of  view 
the  apparently  remote  and  illusory  prospect  of  a  residuary  fund, 
and  the  seemingly  foriorn  hope  of  benefit  to  the  witness  firom  that 
source ;  and  from  these  premises,  a  cogent  argument  mig^t  have 
been  drawn  against  the  probable  influence  of  such  a  valueless 
and  mere  nominal  interest  upon  the  witness  to  swerve  him  from 
the  truth.  But  the  fact  of  the  interest,  such  as  it  was,  would 
still  remain.  It  was  a  direct  interest  in  a  fund  which  was  con- 
templated as  possible,  at  least,  to  exist,  and  which  the  witness 
himself  had  reserved  as  a  substantial  or  expected  benefit,  we  are 
to  presume,  to  him.  The  general  rule  of  evidence  is  to  exclude  a 
witness  having  a  direct  interest  in  the  event  of  the  suit,  as  incom- 
petent, without  regard  (except  in  special  and  peculiar  cases)  to 
the  value  and  importance  of  that  interest  to  the  witness;  and  this 
case  does  not  come  within  any  exception  to  the  rule.  We  are 
not  at  liberty  to  speculate  upon  the  influence  which  a  greater  or 
less  degree  of  interest  might  have  upon  the  witness.  It  is  suffi- 
cient to  exclude  him  that  he  has  a  direct  interest  which  mar  be 
available  to  him. 


1 
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Here  the  objeciion  to  the  witness  was  the  interest  he  had  in    Feb.  T«m» 
the  contingent  residue  of  the  trust  funds  reserved  to  the  assignors^        ^^^^' 
which  his  testimony  tended  to  disencumber  of  the  chare^e  of  the  J^^  ^^}^^. 

•       mi  Bankof  theci- 

note  in  question.  The  assignments  were  sufficient  prtma /ocie  ty  of  N.York, 
evidence  of  the  residuary  interest  of  the  witness  in  the  trust-pre-  Benedict 
misesy  to  disqualify  him  until  the  objeciion  was  removed.  The 
most  obvious  and  effectual  course  was  to  extinguish  that  appa* 
rent  interest  by  release.  It  would  be  dangerous,  and  withal  most 
inconvenient  in  practice,  to  allow  the  party  calling  the  witness  to 
repel  the  evidence  of  interest  resulting  from  the  assignments  which 
are  his  own  acts,  and  speak  his  own  language,  by  an  exposition 
of  the  property  and  debts  embraced  in  the  deeds,  and  proolis,  and 
estimates  of  the  values  of  that  property,  in  order  to  ascertain  the 
probable  results  of  the  trusts,  and  the  chances  of  a  surplus.  Such 
an  ordeal  for  testing  the  interest  of  a  witness  in  a  surplus  fund, 
would  partake  top  much  of  an  ex  parte  inquiry  to  be  consistent 
with  even-handed  justice.  It  would,  moreover,  be  open  in  every 
stage  of  it  to  exception,  and  lead  to  interminable  and  vexatious 
controversies,  and  it  would  seldom  end  in  any  satisfactory  result. 
The  items  composing  the  stock  in  trade,  which  mercantile  houses, 
on  the  eve  of  insolvency,  assign  for  the  security  and  benefit  of 
those  they  wish  to  favour,  usudiy  consist  of  merchandise  more  or 
less  unsaleable,  and  outstanding  demands  against  debtors  of  dif- 
ferent degrees  of  responsibility.  The  actual  values  and  probable 
avails  of  such  iteme,  seem  to  be  mere  matters  of  opinion,  and  with 
the  exception  perhaps  of  flagrant  cases,  approaching  to  fraud,  the 
estimates  of  them  will  seldom  be  satisfactory  or  sufficiently  cer- 
tain to  exclude  all  chance  of  a  surplus  in  every  possible  turn  of 
events. 

This  may  be  a  strong  case ;  but  even  in  this  case,  the  sources 
from  whence  the  residuary  fund  was  to  flow,  had  not  been  exhaust- 
ed. The  assigned  property  was  still  in  the  hands  of  the  trustees, 
and  desperate  as  the  defendant  lepresents  the  hope  of  a  surplus 
to  be,  the  witness  may  have  been  under  very  different  impres- 
aions.  It  is  not  unusual  for  the  insolvent,  who  is  familiar  with 
the  property  he  assigns,  and  too  apt  to  be  sanguine  in  his  hopes 

and  expectations  of  favourable  dispositions  and  avails^  to  retain 
VOL.  I.  65 


514  CASES  IN  THE  SUPERIOR  COURT  OF 

Feb.  Term,  his  confidence  in  the  full  payment  of  the  debts  he  secures,  long 

1829 

.  ^     '  after  his  trustees  and  creditors  have  lost  all  hope  of  satisfaction  from 


^Sl  f  th  **'**  ^^^  ^™®^  estate.  Yet  the  insolvent,  if  he  believes  in  the  sufficiency 
ty  of  N.  Yoik.  of  the  fund  to  yield  him  a  surplus,  will  be  governed  by  that  sup- 
Benedict,     posed  interest,  as  being  a  real  and  substantial  benefit  to  him. 

But  again:  why  resort  to  an  argumentative  refutation  of  the 
charge  of  interest  from  the  inadequacy  of  the  fund,  or  the  insuffi- 
ciency of  sources  to  create  it,  when  a  far  more  simple,  direct,  and 
satisfactory  answer  would  be  given  by  the  release  of  the  witness 
on  the  stand  1    When  a  witness  is  called  to  testify,  and  the  ten- 
dency of  the  evidence  will  be  to  create,  disencumber,  or  increase 
a  fund  of  which  he  may  be  entitled  to  partake,  it  must  be  conced- 
ed that  the  best  and  most  satisfactory  answer  to  the  objection  to 
him  on  that  ground,  is  a  release  of  his  interest  in  the  fund.     It 
effectually  extinguishes  all  possibility  of  benefit  to  him  from  that 
source,  and  silences  all  his  hopes  and  pretensions,  whether  well  or 
ill  founded,  to  any  present  or  future  advantages  to  himself  from  the 
result  of  the  fund,  in  any  possible  turn  of  events  or  change  of 
circumstances.     And  it  seems  to  me  to  follow,  from  this  acknow- 
ledged operation  of  the  release,  which  it  is  always  in  the  power 
of  the  witness  to  give,  that  the  defendant,  who  showed  no  obsta- 
cle in  the  way  of  attaining  it,  was  bound,  if  in  his  power,  to  pro- 
duce such  a  release  from  this  witness,  and  could  not  substitute 
for  it  the  proof  he  offered.     It  is  manifest  that  he  had  the  power 
to  produce  the  release,  for  in  the  sequel  he  did  produce  it.     Yet 
he  chose  to  put  himself  upon  the  weak  ground  of  an  offer  of  proof 
to  show  a  deficiency  of  the  assigned  premises  to  satisfy  the  debts, 
as  conclusive  against  all  possible  interest  in  the  witness. 

The  considerations  to  which  I  have  referred,  satisfy  me  that 
the  resort  to  that  species  of  proof  to  repel  the  charge  of  interest, 
was  inadmissible.  It  was  an  argumentative  and  inconclusive  an- 
swer to  the  objection,  substituted  without  necessity,  for  the  more 
efficacious  and  decisive  refutation  by  the  release  of  the  witness; 
and  the  proof,  moreover,  which  was  offered,  however  clear  and 
convincing  it  might  be  to  others,  could  not  divest  the  witness  of 
any  interest  or  possibility  of  interest  he  might  have,  or  suppose 
and  believe  himself  to  have,  in  the  trust  estate  under  the  residuary 
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trust  in  his  favour,  and  the  consequent  avoidance  of  the  note  in    ^*'  Tonn, 
question,  as  a  charge  upon  that  estate.    These  interests,  real  or 


imaginary,  would  be  reached  by  the  general  release  of  thd  witness  Bankof  theci- 
himself,  and  could  not  be  otherwise  extinguished.  The  exception  ^yo^N.Yorlu 
of  the  defendant  to  the  exclusion  of  the  proof  he  offered,  is  of  B^edkt. 
course  untenable. 

But,  secondly :  Did  the  release  itself  fully  restore  the  witness  to 
competency  to  testify,  or  were  the  plaintiffs  still  well  founded  in  the 
objection  to  which  they  adhered  1  The  object  and  operation  of  the 
release  was  to  restore  the  competency  of  the  witness,  by  removing 
all  temptation  to  diminish  the  debts,  for  the  purpose  of  increasing 
the  residuary  fund  in  which  he  was  to  participate.  It  did  extin- 
guish all  the  interest  he  could  possibly  have  in  any  such  residuary 
fund,  and  so  far  it  operated  to  remove  the  objection  to  his  compe- 
tency. Itdid  not  exonerate  him  from  his  liability  to  the  plaintiffs  as 
endorser  of  the  note  in  question.  Bat  his  engagements,  as  endor- 
ser, did  not  expose  him  to  the  objection  of  interest ;  for  the  en- 
dorser is  not  answerable  over  to  the  makers  of  the  note  in  case 
of  a  recovery  against  them;  and  if  his  testimony  should  defeat 
the  suit  of  the  holders  against  the  makers^  the  record  in  that  suit 
would  not  be  evidence  for  him  in  a  subsequent  action  against 
himself;  and  the  holders  in  such  subsequent  action  (his  oath  no 
longer  standing  in  the  way)  would  recover  against  him,  unless  he 
could  establish  the  usury  by  other  proof.  But  this  was  an  accom- 
modation note,  created  by  the  makers  at  the  request  arid  for  the 
accommodation  of  Keeler  &  Rogers,  the  endorsers,  and  negotiat>- 
ed  by  them  for  their  own  benefit.  It  was  to  be  paid  by  them. 
They,  by  their  assignment,  recognised  it  as  a  debt  of  their  own ; 
acknowledged  their  obligation  to  pay  it,  and  made  provision  for 
such  payment.  They  stand,  therefore,  as  regards  liabilities  be- 
tween them  and  the  defendant,  on  the  footing  of  makers,  and  the 
testimony  of  Keeler  tends  directly  to  the  discharge  of  a  debt  which 
lie  waS' bound  to  provide  for  and  to  pay.  He  was  bound  to  de- 
fend the  makers  of  the  note  in  the  suit  of  the  holders  upon  it,  and 
to  indemnify  them  against  its  results.  He  would  consequently 
be  answerable  over  to  the  defendants  in  an  action  adapted  to  the 
case,  for  the  amount  of  the  recovery  against  him,  in  the  event  of 
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7eb.  Term,    the  nlUinate  8u6ce88  (rf  the  pbtintiQs  in  the  suit ;  and  from  that  Ua- 

^^^'        bility,  as  regards  the  cost  at  least,  his  own  testimony  is  to  shield 

The  Fulton    j^-^      »pjj^  verdict  which  his  oath  would  secure  to  the  defendant 

ISanK  01 1116  ci- 
ty of  N.  York,  would  not  operate  to  discharge  the  note,  nor  be  an  available  de- 
Benedict,  fence  for  him  in  an  action  upon  it  by  the  holders  against  him.  The 
holders,  in  their  suit  against  him,  would  recover  amply  the 
amount  of  the  note  with  interest ;  but  the  recovery  over  of  the 
defendant,  after  a  verdict  against  him  by  the  hdders,  would  sub- 
ject the  witness  to  the  costs  also  of  the  previous  suit  against  the 
original  defendant.  From  these  costs,  his  own  evidence  in  tliissuit 
undeniably  had  a  direct  tendency  to  protect  him.  His  release  to 
his  assignees  could  not  reach  that  ground  of  interest,  and  if  it  be 
such  as  the  law  will  regard  as  substantial,  it  must  disquahiy  him. 
li^  therefore,  the  objection  taken  at  the  trial  to  his  continuing  in- 
terest, was  upon  that  ground,  and  was  sufficiently  pointed  and  ex- 
plicit, he  ought  to  have  been  freed  from  that  badge  of  interest,  or 
to  have  been  excluded;  and  if  improperly  admitted  lo  testify,  his 
evidence  ought  not  to  be  allowed  its  weight  in  the  scale  against 
the  plaintiffs'  verdict. 

Bat  the  objection  to  the  competency  of  tho  witness,  after 
bis  release  to  bis  assignees,  was  general  and  indefinite,  and  the 
reascm  assigned  for  it  was,  that  his  interest  andd  mt  be  releas* 
ed.  Could  such  an  objection  be  fairly  understood  io  refer  to 
his  liability  to  the  costs  of  the  suit?  Did  it  either  expressly  or 
implicitly  point  to  that  liability  as  the  ground  on  which  it  rest- 
ed 1  And  if  that  liabiUty  was  the  interest  to  which  the  plaintiib 
intended  to  object,  was  not  the  cause  they  assigned  for  their  ob- 
jection delusive  and  calculated  to  mislead?  was  the  liability  to 
the  costs  of  the  soit,  an  interest  which  could  not  be  released  t  The 
witness  was  offered  by  the  defendant,  in  whom  alone  the  right  to 
the  remedy  over  for  the  costs  of  the  miit  against  him  resided,  and 
be  might  surely  have  extinguished  that  right  by  a  release,  or  by 
a  suitable  covenant  and  indemnity,  if  a  formal  releaae  would,  trom 
any  cause,  be  ineffectual  against  any  resort  or  recouffse  by  the  de- 
fendant, in  the  event  of  judgment  against  him,  to  the  witoesa  for 
the  costs  of  the  suit.  And  if,  therefore,  the  responsibility  itf  the 
witness  for  those  costs,  in  an  action  against  him  by  the  defendant. 
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was  the  true  ground  of  the  contioning  ifiterest,  to  which  tlie  objec-    Feb.  Term, 

tion  was  intended  to  apply,  it  might  iiave  been  removed,  and  if  it L^ 

had  been  discloeed  at  the  trial,  would  most  probably  have  been  ob^  B&ilk ^iihed- 
viated.  How  then  could  the  platniiff^if  they  referred  to  that  liabtli-  ^y  ^  ^-  ^^"^r^- 
ty  as  the  ground  for  persisting  in  the  objection^  be  warranted  in  re**     Benedict. 
presenting  it  as  an  interest  which  could  not  be  released?  It  was  in 
the  power  of  the  defendant  himself  to  discharge  the  witness  from' 
it,  and  as  he  seems  to  have  supposed  that  his  defence  rested  solely 
upon  the  testimony  of  (hat  witness,  he  could  not  have  hesitated 
to  exercise  the  power  he  possessed  to  remove  the  impediment,  if 
aware  of  its  existence,  which  obstructed  his  competence  to  testi- 
fy, and  if  in  fittroess  the  plaintifis  were  bound  to  disclose  the  true 
ground  of  their  objection  at  the  trial,  and  to  apprise  the  defendant 
that  the  ulterior  responsibility  of  the  witness  to  the  defendant  for 
the  costs  of  the  suit  was  the  continuing  interest  to  which  be  ob- 
jected.   As  he  withheld  the  disclosure  at  the  trial  where  the  ob- 
jection might  have  been  obviated,  it  may  be  questionable  whether 
he  ought  ie  foe  permitted  to  avail  himself  of  the  benefit  of  the  ex- 
ception here^    I  state  it,  however,  as  an  open  question  upon  the 
whole  objection  of  incompetency,  by  reason  of  liability  for  costs : 
aiid  as  the  views  I  have  taken  of  the  general  merits  of  the  appli-> 
cation  before  us  for  a  new  trial,  render  that  question  of  minor  im- 
portance in  this  cause,  I  shall  forbear  to  'express  any  decided  opi-- 
nion  upon  those  points  I  conceive  it  to  present,  and  to  winch  I 
haive  thus  fully  adverted. 

But  if  the  testimony  of  Keeler  was  properly  admitted,  does  it 
prove  the  fact  of  usury?  the  substanbe  of  his  evidence  bearing 
upon  the  question,  was  that  his  co-partnership  being  pressed  by 
pecuniary  embarrassment  which  threatened  to  overwhelm  them, 
Benedict  the  defendant,  and  other  customers  and  friends  of  their 
estaUirimient,  agreed  to  aid  them,  with  a  credit  of  f  50«000,  to 
enable  them  to  raise  the  funds  their  necessities  required;  That 
applkation  was  made  by  him  (Keeler,  who  was  one  of  the  di- 
rectors) to  the  Fulton  Bank  for  a  loan  upon  this  credit,  by  the  dis- 
count of  a  note  for  ^50,000,  payable  in  twelve  months  at  the 
Fulton  Bank,  to  foe  drawn  by  the  parties  who  were  to  befriend 
him,  in  favor  of  Keeler  &  Rogers,  and  to  be  negotiated  by  them 
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Feb.  Term,    lij^r  tiieir  use  and  accommodation,  and  that  to  provide  for  the  im- 

18S9. 

'- —  mediate  wanU  of  the  house,  a  further  applicatb'n  was  at  the 

Bank  of  the  ci-  ^tune  time  made  by  him  to  the  board  of  directors,  for  a  temporary 
ty  of  N.  York  advance  until  the  note  for  $50,000|  should  be  obtained,  for  which 
Benedict  advance,  two  notes,  one  for  $15,000,  and  the  other  for  10,000, 
the«  laid  before  the  board,  Mgned  by  some  of  the  parties  who 
were  to  be  the  makers  of  the  note  for  $60fi00y  were  offered  as 
collateral  security.  That  the  board  of  directors  appeared  favoura- 
ble to  the  loan,  but  not  disposed  to  act  upon  the  matter  that  day; 
that  he  (Keekr)  represented  to  them  that  his  house  must  have  an 
immediate  advance  of  money  to  save  them  from  the  necessity  of 
stopping  their  payments.  He  does  not  inform  us  what  reply,  or 
whether  any  reply  was  made  by  the  board  to  this  appeal ;  but 
he  observes  that  Mark  Spencer  a  co?director  of  the  bank,  and 
then  the  president  of  the  Hudson  Insurance  Company,  who  was 
present  at  the  time,  signified  to  him  privately,  that  he  (Spencer) 
would  furnish  the  money  the  house  of  Keeler  &  Rogers  might 
want  for  that  day,  and  told  him  that  the  Hudson  Insurance  Com* 
pany  would  take  1^20,000,  of  the  loan  applied  for  by  him  at  the 
bank,  if  he  would  take  one  half  of  it  in  the  bonds  of  thatcompany. 
That  those  bonds  were,  at  that  time  at  4^  per  cent  below  par. 
That  Keeler  objected  to  the  proposition,  that  it  would  cost  too 
much,  but  offered  to  take  $5000,  in  bonds.  That  he  afterwards 
proposed  to  Spencer^  that  if  the  lenders  would  furnish  him  with 
4^14^000  in  cash,  he  would  take  the  residue,  ^6000,  in  bends,  to 
which  proposition  Spencer  acceded.  And  it  was,  thereupon 
agreed  between  tliem^  that  $SOt,000,  of  the  proposed  loan  of 
$50,000,  should  be  taken  by  the  Hudson  Insunmce  Company, 
that  $14,000,  should  be  advanced  by  the  lenders  in  money,  and 
the  residue,  $6000,  betaken  in  the  bonds  of  that  company  at  par. 
That  in  pi&rsuaBce  of  this  agreement,  $14,000,  was  advanced  to 
him,*(Keder)  and  he  deposited  with  Spencer  the  two  notes 
which  had  been  offered  to  the  bank,  and  which  were  to  be  left 
with  him  until  the  loan  for  $50,000,  should  be  consummaled. 
That  after  the  note  for  $50,000,  had  been  obtained,  the  appUca- 
tion  to  the  bank,  for  Aie  discount  of  it  was  declined ;  but  that  the 
loan  of  the  Hudson  Insurance  Company  was,  nevertheless,  con- 
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tinued,  and  the  note  for  $50fii00y  having  been  exdiangedfor   Feb.  Tenn, 
other  notes  of  smaller  amount,  but  with  the  same  parties  for 


The  Ftilton 

makers  and  endorsers,  two  of  the  smaller  notes,  one  for  $15,000,  Bank  ofthecu 
being  the  note  now  in  suit,  and  the  other  for  $5000^  were  substi-  ^^     ^'    ^ 
tuted  for  the  notes  for  $25000,  temporarily  deposited  with  Spencer     B«iedict^ 
on  receiving  the  advance  of  14,000,  as  aforesaid,  and  were  re- 
ceived and  accepted  by  Spencer  as  the  stipulated  security  for 
the  loan  of  $20,000,  from  the  company  to  Keeler,  and  the  two 
notes  temporarily  deposited  with  him,  given  up  and  cancelled. 
Keeler  further  stated  that  he,  on  the  29th  October,  called  at  the 
office  of  the  Hudson  Company  to  complete  the  business  and  re^ 
ceive  the  bonds  for  the  balance  of  the  loan,  but  that  Spencer 
said  that  they  were  not  then  made  out.     The  house  of  Keeler  & 
Rogers  stopped  payment  the  same  day,  and  it  does  not  appear 
that  any  bonds  ever  were  issued  or  delivered  to  them   or  to 
Keeler,  for  the  balance  of  the  loan. 

The  usury  then,  which  infected  this  loan,  if  it  was  usurious,  con- 
sisted in  this  feature  of  the  agreement)  that  ^6000,  of  the  consider- 
ation was  to  be  taken  in  bonds,  at  par,  which  were  at  that  time, 
at  4|  per  cent,  below  par  in  the  market ;  and  if  we  are  to  take 
for  granted,  (the  case  being  silent  on  this  point,)  that  the  dis- 
count, or  interest  at  the  customary  rate  was  deducted  from  the 
notes  for  $20,000,  for  the  twelve  months  they  had  to  run,  and 
that  the  4^  per  cent,  upon  the  bonds,  was  in  addition  to  the  regu- 
lar discount  of  the  notes,  there  W'Ould  be  a  semblance  of  usury  in 
the  transaction.  But  if  the  defence  of  usury  had  rested  upou 
that  circumstance  alone,  I  should  hesitate  to  sustain  it ;  because  I' 
feel  the  force  of  the  answer  to  the  objection,  and  cannot  well  see 
bow  the  Hudson  Insurance  Company  are  to  be  charged  with 
usury  on  that  ground,  since  their  bonds  carried  interest,  and  they 
were  bound  to  pay  the  full  amount  of  them  and  could  not  profit 
by  ihe  discount  at  which  they  were  sold  in  the  money  meu-ket. 
The  borrower,  if  he  must  turn  the  bonds  into  money,  will  lose  the 
discount,  and  by  that  operation  receive  less  than  a  purely  cash 
loan  would  give  him.  But  how  do  the  lenders  benefit  by  that 
operation  1  They  pay  the  full  consideration  for  the  notes  they 
discount  in  money,  and  their  own  bonds  at  par  carrying  interest. 
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Fep.  Teim,    la  what  sense  can  tboy  be  uiukr94ood  to  exact  or  receive  more 
^^^'        than  at  the  rate  of  legal  interest  for  the  use  and  forbearance  of 


^iok  ofthM  d-  ^^  ^^^^^  ^^y  make  1  If  the  agreement  to  take  the  bonds,  was 
ty  of  N.  York  .merely  nominal*  and  the  real  contract  bad  been  that  this  discount 

V.  ' 

Benedict,  of  4^  pef  cent,  should  be  returned  by  the  lenders,  and  the  full 
proceeds  of  the  bonds  after  that  deduction  paid  to  the  borrowers^ 
instead  of  the^deliyery  to  them  of  the  bonds ;  or  if  the  company  was 
in  the  habit  of  purchasing  up  the  bonds  they  issued,  at  the  market 
price,  and  such  purchases  and  sales  were  to  be  eflected  at  the 
office  of  the  company,  and  that  operation  was  understood  to  make 
part  of  their  course  of  dealing ;  and  if  it  was  averred  in  general 
terms  that  such  purchi^s  and  sales  were  to  be  effected  at  the 
office  of  the  company,  these  considerations  might  peradventure 
give  to  the  agreement  a  different  aspect  from,  that  which  it  now 
wears.  But  of  this  there  is  no  evidence  in  the  case.  If,  there- 
fore, the  fact  of  usury  had  been  left  upon  the  testimony  of  Keeler, 
I  should  strongly  inoline  to  coincide  with  the  jury  in  their  verdict 
against  the  defence  on  that  ground.  I  observe,  however,  that 
the  counsel  for  the  defendant  inquired  of  this  Mritness  what  was 
tmierstQod  by  the  parties,  as  to  the  arrangement  to  take  ^6,000^  in 
the  bonds  of  the  company ;  and  insisted  that  the  question  was 
proper,  inasmueh  as,  tlie  taking  of  bonds  by  previous  dealings, 
and  similar  transactions  might  have  acquired  a  conventional 
meaning.  The  [daintifis  objected  to  the  question,  and  the  Judge 
sustained  the  obj^ction^ 

It  was  certainly  competent  to  the  defendant  to  prove  by  this 
witness  the  agreement  under  which  notes  were  discounted,  or  the 
loan  upon  them  contracted.  And  if  in  settling  and  adjusting 
^hat  agreement  between  them,  reference  was  had  to  any  general 
regulation  or  course  of  dealing  for  the  rates  of  discount,  or  of  in- 
terest to  be  charged  to  the  borrowers  ;  and  the  witness^  by  his 
own  previous  knowledge  on  an  explanation  at  the  time,  was  ap- 
prised  of  the  terms,  which  such  regulation  or  coarse  of  dealing 
would  prescribe,  and  gave  them  bis  assent,  they  becamea  partof  the 
contract  imd  were  capiMeof  proof  by  the  witness.  He  was  fully 
examined  to  the  agreement^  and  if  the  defendant  waa  net  satisfied 
with  his  explanations,  he  had  it  in  his  power  to  pursue  the 


f 

I 

J 


THE  CITY  OF  NBW-iORK.  -  521 

enquiry.     Bat  the  question  to  which  the  idaintiffs  objected,  did   Fob.  Tenn, 
not  point  to  the  agFeement  or  any  fact  or  circamstance  within  the        *^^* 
knowledge  of  the  witaees.     It  enquired  of  him,  in  substance,  ^^  ^iton 

dUul  or  tti6  ci" 

what  the  parties  understood  by  the  arrangemeot  for  taking  bonds  ^  of  N.  York 
fer  the  six  thousand  dollars  of  the  loan ;  and  upon  tbe  supposition  Senedicc. 
that  the  question  was  pointed  to  this  particular  loan,  the  parties 
intended  by  it  must  have  been  the  witness  himself. and  Spencer. 
But  the  witness  had  already  testified  to  his  own  exposition  and 
understanding  of  the  arrangenent,  and  had  affirmed  it  to  be,  that 
the  bonds  which  were  at  4  1-2  per  cent,  below  par  in  the  market, 
were  to  be  taken  by  the  borrowers  at  par.  The  question  could 
not  be  expected  to  draw  from  him  any  other  answer ;  and  if  be 
had  sworn  to  a  different  understanding,  or  ascribed  a  meaning  to 
the  terms  of  the  arrangement  relative  to  the  bonds,  inconsistent 
with  the  sense  of  them  admitted  by  his  previous  examination,  he 
would  have  discredited  his  own  evidence,  and  have  shown  him- 
self unworthy  of  belief. 

Ab  respects  his  understanding,  therefore,  the  question  was  un- 
necessary ;  still  if  it  had  been  put  to  him  in  legal  form,  and  tbe 
nature  and  real  terms  of  the  arrangement  made  the  subject  of  in- 
quiry, instead  of  his  understanding  of  what  the  arrangement 
was,  it  might  have  been  admissible,  and  though  superfluous,  not 
improper.     But  it  went  further,  and  inquired  of  the  witness  what 
Spenc^s  understanding  of  the  arrangement  was,  which  clearly 
transcended  the  bounds  of  legal  evidence.    The  witness  might 
testify  to  the  agreement  made  by  Spencer  with  him,  and  the 
terms  of  the  kxin  as  settled  between  them ;  but  he  could  not  tes- 
tify to  the  undeestanding  of  Spencer  not  embodied  in  the  agree- 
ment,- nor  made  part  of  it,  as  to  tbe  arrangement  between  them 
relative  to  the  bonds ;  for  he  oould  have  no  knowledge  of  any 
sach  understanding,  otherwise  than  by  the  information  of  Spen- 
cer :  and  it  must  be  conceded,  that  he  could  not  testify  to  the 
point  upon  that  representation.   Indeed,  it  would  be  difficult  upon 
any  acknowledged  rule  of  evidence,  to  sanction  the  interrogatoiy 
or  to  permiO  it  to  be  answered.    Tbe  words  it  would  profess  to 
interpcet,  are  perfectly  iptelligible,  and  express  a  clear,  <fistinct, 

and  rational  meaning,  in  all  respects  well  suited  to  the  arrange- 
voL.  I.  66 


583  ^  CASES  IN  THE  SUPERIOR  COURT  OF 

f'eb.  Term,    meat  to  which  the  witneaB  applied  them,  and  entirely  consieteni 
•        with  the  tenor  of  his  general  teetimony.     He  obvkmaly  need 
l^akof  ttwd-  ^^^  ***  ^^^^  ordinary  sense,  to  explain  the  terms  of  the  loan 
ty  of  N.  York  as  agreed  upon  between  Spencer  and  himself.     The  grievanee 
Benedict,      he  complained  of,  was  the  loss  bis  house  must  sustain  by  the  sale 
of  the  bonds  he  was  to  take  at  par,  whioh  were  at  the  time  at 
4  1-2  per  cent,  below  par  in  the  market ;  hence  his  objection  that 
the  loan,  if  the  half  was  to.be  paid  in  bonds,  would  cost  too 
much.     He  knew  that  the  necessities  of  his  house  must  force  the 
bonds  immediately  into  market  for  sale,  and  he  was  of  course  de- 
sirous, in  negotiating  the  loan,  to  reduce  the  amount  of  bonds  he 
was  to  take.     There  is  no  intimation  in  any  part  of  his  testimo- 
ny of  any  other  dissatisfaction  with  the  terms  of  the  loan,  or  of 
any  hidden  or  secret  condition  or  usurious  contract  covered  by 
the  arrangement  for  taking  the  bonds.    There  is  no  room,  there- 
fore, for  explanatory  proof  of  the  meaning  of  the  phrase. 

But  the  defendant  insists  that  the  question  was  proper,  because 
the  words  might,  by  previous  dealings  and  similar  transactions  be- 
tween the  parties,  have  acquired  a  conventional  meaning,  and  the 
case  of  Aster  v.  The  UnUed  Insurance  Company^  [7  Catseny  SOS.] 
is  cited  to  show  that  where  words  in  any  trade  or  business  have 
acquired  a  specific  meaning,  parol  evidence  may  be  introduced 
to  show  what  that  meaning  is.  That  case  was  decided  upon  Che 
doctrine  of  the  usage  of  trade,  and  the  point  decided  was,  that  the 
phrase,  **  usage  of  trade,"  applies  in  respect  to  that  class  of  mer- 
chants who  deal  in  the  article.  Words  by  known  usage  of  trade, 
or  by  long  and  habitual  use  of  them,  in  a  peculiar  sense,  by  any 
particular  class  of  men,  do  acquire  a  technical  or  specific  mean- 
ing peculiar  to  the  class  who  use  them  in  that  sense,  and  diftring 
from  Ihe  ordinary  acceptation  of  them  by* the  public  at  laige. 
And  in  such  cases  parol  evidence  is,  from  necessity,  admissible 
whenever  they  ace  used  in  the  technical  or  peculiar  sense,  to 
prove  the  fact  of  the  usage,  or  habitual  use  of  the  words  in  such 
peculiar  sense  of  them,  and  the  specific  meaning  they  have  there- 
by acquired.  But  this  is  not  a  case  of  usage,  or  of  wordfep  ucquirinsr 
a  specific  meaning  by  the  long  and  habitual  use  of  them  by  any 
class  of  merchants  or  traders  in  a  sense  peculior  to  themselves.  It 
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k  indeed  vindicated  as  aaanalagous  case,  supported  by  iiie  same    Feb.  Tma, 
principle.    But  what  just  analogy  is  there  between  them?    The        ^^^* 


specific  meaning  ascribed  by  the  defendant  to  these  words,  is  by  i^Jth^^S- 
his  own  admission  coi^lned  to  the  Hudson  Insurance  Company  ^7  ^^  ^*  Yoik 
and  its  dealersi  and  he  traces  back  its  origin  no  further  than  the     Benedict, 
commencement  of  the  monied  operations  of  that  institution. 

The  defendant  himself  does  not  daim  for  the  phrase  any  spe- 
cific meaning  as  impressed  upon  it  by  usage,  or  long  and  habitual 
use  of  it,  iaa  sense  peculiar  to  itself.  It  is  a  conventional  mean- 
ing that  the  words  are  alleged  to  have  acquired.  What  are  we 
to  understand  by  the  conventional  meaning  of  words  1  Must  it 
net  be  the  raeamog  which  the  parties  who  use  them,  mutually 
agyee,  for  reasons  of  their  own,  to  affix  to  theoi,  as  the  sense  in 
which,  in  dealings  between  themselves,  they  are.  to  be  under<^ 
stood  9  How  then  does  a  convention  between  the  lender  and 
borrower  of  money  difier  from  an  agreement  between  them  as  to 
the  terms  of  the  loan,  or  the  phraseology  by  which  those  terms 
shall  he  expressed  or  signified?  And  to  charge  ox  affect  these 
borrowers  with  a  signification  of  words  materially  differing  from 
their  ordinary  and  popular  sense,  as  being  the  conventional  mean- 
ing of  them,  must'they  not  be  parties  to  the  convention  by  which 
that  peculiar  and  unusual  meaning  was  affixed  to  those  wwds  ? 
Or  if  the  peculiar  signification  ascribed  to  them  has  been  acquired 
by  the  long,  uniform,  and  habitual  use  of  them  by  the  lenders  in 
the  negotiation  of  their  loans  with  their  customers,  must  not  the 
borrower  be  first  charged  upon  proper  evidence,  with  knowledge 
or  notice  of  that  peculiar  signification  of  the  words  employed  in 
describing  the  arrangement,  before  he  can  be  held  to  have  con- 
tracted- his  loan  in  reference  to  it,  or  to  hav^  given  any  consent, 
express  or  implied,  to  the  terms  which  the  words,  when  used  in 
such  pecufiar  nieam^ng  of  them,  would  import  or  signify  1  If  so, 
any  conventicmal  meaning  the  words  in  question  may  have  ac- 
quired, which  could  have  any  bearing  upon  the  terms  of  the  loan, 
must  have  resulted  from  an  agreement  between  the  inmiediate 
parties  to  the  contract,  or  from  the  assent  of  the  bonrowers  to  the 
terms  and  rates  of  discount  and  k>ans  established  by  the  company, 
in  their  dealings  as  lenders,  and  fully  known  or  explained  to  the 
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FA.  Tenot    borrowers  at  the  time,  as  the  regulation  to  which  they  were  to 
conform. 


aJiSk^fhed-       '^^^*^  conventional  meaning  of  the  phrase,  "  taking  of  bonds," 
tj  of  N.  Y<nk.  according  to  the  defendant's  exposition  of  it,  was  acquired  by  the 
Benedict      practice  of  the  Hudson  Insin-ance  Company,  and  in  its  course  of 
dealing;  and  a  broad  and  most  artificial  signification  is  ascribed 
to  it.     The  words  are  alleged  to  signify,  that  in  all  loans  by  that 
company,  the  bonds  of  the  company  are  to  be  taken  by  the  bor- 
rower instead  of  money,  and  that  a  discount  of  mx  per  cent,  is  to 
be  deducted  from  the  whole  nominal  amount  of  the  bonds^  aad 
the  borrower  is  also  to  be  charged  with  a  life  insurance  at  a  pve- 
mium  of  six  per  cent,  upon  the  sum  borrowed :  a  signifieatiion 
purely  artificial,  and  entirely  ^ireign  from  the  natural  meaning  of 
the  phrase,  and  indicating  terms  of  the  loan  which  die  wimh 
could  by  no  possible  construction  be  made  to  express;  and  which 
borrowers,  not  possessed  of  the  key  to  the  secret  conventional 
meaning  of  them,  would  not  understand  them  to  imply.    And, 
admitting  that  the  Hudson  Insurance  Company  bad  estaUisbed 
a  system  of  rates  and  terms  of  discounts  and  loans,  upon  which, 
in  their  course  of  dealing,  as  lenders  of  money,  they  acted  and 
required  others  to  obsenre,  and  which  the  phrase  in  qnestion  was 
understood  by  them  and  their  regular  dealers  to  signify,  most  not 
those  facts  be  known  or  explained  to  (he  applicant,  and  the  rates 
and  terms  of  the  loan  required  by  the  course  of  deafing  of  the 
lenders,  receive  the  assent  of  the  borrower,  to  make  the  arrange- 
ment and  the  signification  of  the  words  employed  to  express  it, 
conventional  between  them  and  binding  upon  him?  These  lactam 
then,  and  the  terms  upon  which  the  notes  were  negt>tialed  to  the 
insurance  company,  were  the  material  points  to  which  the  defend- 
ant,— especially  upon  (he  direct  examination*  of   bis  own  wit- 
ness, — ^was,  by  the  rules  of  evidence,  to  apply  his  interrogatories, 
to  elicit  the  truth  of  the  transaction  which  he  professes  to  have 
had  in  view. 

But  the  question  put  to  the  whness  was,  what  the  parties 
(refefrring  to  himself  and  Spencer,)  understood  by  the  arrange- 
ment for  taking  the  |)«000,  in  bonds :  and  it  was  insisted  upon  as 
a  proper  question,  on  the  ground  that  those  words  might,  by 
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fonner  tnuMetioiM.-^f  a  aiuiUr  ehaneter,  between  the  partiec^  F«lk  T«na, 
have  acqaiied  «  eanvenlional  meaning^  which  the  defendant 


ought  to  ba  perwiiLed  to  show.  This  was  the  principal  question  g^Jf  th^ 
upon  which  the  Judge  passed.  Now  it  aeems  to  me,  thai  a  pre*  ty  of  N.York, 
liminarjr  objeetion  occutb  to  this  coiirae  of  inquiry,  which  was  de*  Benedict, 
eisire  agaiiist  its  admisedbility.  It  was  not  shown  thiK  there  had 
been  any  former  transaction  of  a  similar  character,  or  any  previ- 
oos  dealingB  whatever  between  thoae  parties,  nor  was  the  witness 
interrogated  to  that  point  The  question  pot  to  him  could  not 
even  be  regaided  as  the  first  link  in  a  chain  of  proof  to  estaUish 
the  terms  of  the  loan,  which  the  pbraseology^of  the  arrangement 
between  the  parties  is  said  to  indicate.  Keeler  was  the  only  wit* 
ness,  who  had  been  examined,  and  his  testimony  up  to  the  time 
that  this  question  was  propounded,  and  indeed  throughont,  was 
coofiDed  to  the  single  negotiation,  in  which  this  loan  originated. 
The  ftHmdaUon,  therefore,  on  which  the  defendant  bu3ds  his 
right  to  interrogate  the  witness  to  the  conveiktional  meaning  of 
the  words  in  question,  was  not  so  laid  as  to  authorize  the  step  be 
proposed  to  take.  There  could  be- no  previously  settled  xonven- 
tional  meaning  of  words  between  parties,  who  had  never  had  oc- 
casion to  employ  them  in  any  monied  operation  before.  The  ^- 
fendantr  before  he  could  be  entitled  to  an  answer  to  his  quastioB, 
was  bound,  upon  his  own  principles,  to  estaUish  the  fact  of  former 
similar  transactions,  or  previous  dealings,  by  which  the  words 
used  by  the  witness  could  l^ive  acquired  the  conventional  mean- 
ing, which  he  was  required  to  testify. 

Bot  if  tn  point  of  fact  the  words  in  question  had,  and  were 
known  to  the  witness  to  have^  the  sigmfication  ascribed  to  tbem 
by  the  defendant,  and  he,  with  such  knowledge,  contracted  in 
refersnce  to  thai  sigmfieation  of  theno,  then  the  agraement  he 
entered  into  with  the  company  was  in  conformity  with  the  terms 
which' these  words  in  that  special  or  peculiar  meaning  of  diem 
imported.  And  he  was  suby^t  to  a  direct  ezammationi  to 
the  point,  and  must  have  answered  to  prqper  mterrogatories^  as 
to  the  actual  agmeinent  as  it  was  finally  arranged,  and  in  feet 
subsisted  between  thetm  His  own  knowledge  on  this  subject  and 
the  real  and  true  nai  ura  and  terms  of  the  contmct,  and  actual 
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Feh.  T«ni,  rates  of  the  discount  or  loan  he  effseted,  Iiowever  «Kagiiised»and 
whatever  token,  artifice  or  device  may  have  been^mployed  to 


^nkcJthed-  <^<>Q^Q^  ^^d  cloak  them,  he  was  bound  to  disclose.  He  might 
ty  of  N.  York  have  been  subjected  to  the  scrutiny  of  a  strict  exaimnation  and 
Benedict  the  most  searching  interrogatories,  to  elicit  from  him  the  truth. 
But  the  rules  of  evidence  required  that  the  enquiry  should  be  di- 
rected to  the  developement  of  the  facts  and  circumstances  of  the 
•case,  and  the  terms  of  the  arrangement  and  agreement  for  the 
discount  of  the  notes,  and  the  disposition  to  be  made  of  the  resi- 
due beyond  the  advance  upon  them.  And  I  am  satisfied,  fmm 
the  views  I  have  taken  of  the  question  put  to  the  witness,  enquir- 
ing, into  the  understanding  of  the  parties,  as  to  the  arrangement 
for  taking  the  $6000,  in  bonds,  that  it  was  not  admissible,  and 
was  properly  overruled. 

The  arrangement,  as  explained  by  Keeler,  was  a  simple  opera- 
tion of  discount,  on  terms'  not  unfavourable  to  the  borrower 
unless  the  condition  of  the  $6000,  made  them  so;  but  the 
words  employed  in  descritnng  that  arrangement,  as  expounded 
by  the  defendant.  Unfold  U>us  new  and  different  terms  of  a  most 
grave  and  impressive  character.  None  of  these  harsh  coodttioos 
appear  in  the  arrangement  or  agreement  as  described  by  Keeler. 
He  not  only  observes  an  unbroken  silence  touching  them,, but  so 
far  as  he  was  examined  to  the  point»  he  denies  and  disproves 
that  ifaey  enter  into  or  qualify  the  contract.  Before  the 
objectionable  question  was  proposed,  he  had  stated  that  when  he 
applied  for  the  bonds  for  the  $6000,  nothing  was  mentioiied 
about  Ufe-iosurance,  and  after  that  question  had  been  overruled, 
upon  his  further  examination,  he  testified  in  answer  probably  to 
a  more  direct  and  pointed  question^  that  nothing  bad  been  said  up 
to  the  time  of  the  failure  of  his  house,  (which  was  after  all  nego- 
tiation was  at  an  end,)  about  a  life-insurance.  He  poeitively 
affirms  too^  that  $14^000,  was  advanced  upon  the  two^iotesin 
money,,  and  the  residue  or  ^(6000  only,  ai  the  amount,  left  to  be 
paid  in  bonds ;— *feature#  of  an  agreement  entirely  dissimilar  from 
those  which  would  belong  to  the  arrangement  which  the  sap- 
posed  conventional  meaning  of  the  phrase  in  question  would 
signify.     Could  the  witness  be  under  a  mistake  as  to  the  term? 
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of  hid  agreement  or  have  forgotten  them  )    His  memorj  migkt    Feb.  Tenn, 

have  been  refieehed  by  proper  and  pertinent  interrogatiooa  to  the        , . 

eircumstances  which  occurred  at  the  time,  and  the  exactions  or  ^^^^  ^'?i^°  • 

^        '  Bank,  of  the  ci- 

demands  actually  made  of  htm  as  the  price  of  the  advance  or  ty  of  N.  York 

loan  upon  the  notes.  Benedict. 

But  the  witness,  if  he  had  ever  been  apprised  of  the  alleged 
conventional  meaning  of  the  woids  he  used,  and  was  AiUy  aware 
of  the  special  contract  they  are  affirmed  to  have  signified,  oodid 
not  have  forgotten  the  circumstance,  nor  have  been  under  any 
misapprehension  of  the  bearing  and  practical  operation  of  the 
agreement.  With  his  attention  speciiiUy  directed  to  the.  cost  ef 
the  loan  he  was  negotiating,  and  his  soUcitude  to  lessen  the  amount 
he  was  to  receive  in  bonds ; — the  twelve  per  cent,  discount,  and  a 
Kfe  insurance  must  have  made  too  deep  an  impression  upon  his 
mind  for  so  short  a  lapse  of  time  to  efface  or  obscure. ,  It  is  not  pro- 
bable that  with  security  of  such  high  order  as  he  had  to  fitkr  he 
would  accept  a  loan  upon  such  grossly  ruinous  terms,  or  if  driven 
by  his  necessities  into  the  measure,  the  fact  could  not  have  esci^)- 
ed  his  recoUeetioo,  and  he  could  have  bad  no  si^cient  induce- 
ment fntentioBiAy  to  soppress  or  conceal  (especially  upon  his  ex- 
aaoinatmi  on  oath)  the  eircumstaiice  of  the  extortionate  discoM&jt 
exaeted  fiom  him.    Bat  it  -does  net  appear  jthat  any  premium  for 

*life  inburaoee  was  ever  exacted  of  bim,  or  that  any  diu^o  was 
'er  preferred  or  suggested  by  the  lenders  to  any  sueb  item,  as 
part  of  the  price  of  the  loan.  And  the  entire  omissiiMi  of  the 
witness  to  noCioe  those  extra vagatit  terms,  which  the  words,  in 
qo^^tion  are  alleged  to  signify,  and  his  express  denial  of  any 
mention  of  a  life  insurance,  at  any  stage  of  the  treaty  fmr  thet 
loan,  and  the  absence  of  all  proof  of  any  exaction,  demand,  or 
claim  by  the  lenders  fhxm  him  of  those  oppresttve  rates  of  dis- 
ccrant,  compel  me  ta  conclude,  that  be  did  not  uodeMandingly 
ccmtmct  in  referBBce  to  any  course  of  deding  which- would  sub- 
ject  him  to  such  onerous  conditions.  If  so,  the  usual  course  of 
dealing  established  by  the  company  in  regard  to  their  discounts 
and  loanst,  must  have  been  dbpensed  with  on  that  occasion  by 
Bpencer,  their  agent ;  and  the  agreement  between  Spencer  and 
Keeler,  must  have  been  an  exception  to  the  general  practice  of 
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F^b.  T«rm,    tlie  ootupai^,  and  the  tenwof  it  settled  bjibejMurtiegdiaRiMlves. 
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AiBd  such  is  the  character  given  of  it  by  Bpeneer,  when  he  eomeB 
The  Fidton    fo  testify.    Ife  does  net  pieleiid  that  those  notes  were  to  be  dis- 
tv  of  N.  Yoifc.  counted  at  the  rate8»  or  upon  the  temis  ordinarily  exacted  by  the 
^   Benedict.      Company ;  or  that  bonds  were  to  be  taken  by  the  borrowers  in- 
stead of  Tooaej  for  the  amooot  of  any  (Nremiun  charged  them  for 
life  insurance.    On  the  contrary^  he  virtually  excludes  all  such 
ptfil<rn«ions  by  the.  account  he  gives  of  the  operation;  fiorl^ 
agiees  with  Keeler,  thai  the  sumof  f  l^OOQ^  was  by  the  terms  of 
the  agreement  between  them»  to  be  advanced  in  money.     And 
tf)e  points  on  which  tliey<diflfer  chiefly  refer  to  the  f  €000,  residue 
of  the  notes  upon  which  the  advance  was  made. 

Spencer  too»  is  equally  silent  with  Keeler  as  to  any  conventiiHi- 
al  meaning  acquired  by  the  words  in  question^  He  states  the 
course  of  dealingand  mode  of  transacting bosinesB  in  reference 
to  discounts  and  loans  ai  the  office  of  the  company,  and  admits, 
in  substance,  that  loans  were  paid  in  bonds  of  the  company,  and 
that  six  per  cent,  of  the  amount  of  the  bonds,  and  a  premium  of 
six  per  cent,  for  a  life  insurance,  never  intended  to  be  edected, 
were  required  of  the  borrowers  in  cash  at  the  time,  and  as  the 
terms  of  the  discount  or  loan.  But  he  speaks  of  no  conventioiial 
meaning  of  any  particiriar  i^rase  or 'words  to  signify  cnt  mdicate 
those  temots  to  borrowers.  He  prorvestfaat  Keeler  was  a  dealer  of 
the  company,  and  had  previously  contracted  othev  debts  to  them, 
by  the  discount  of  bills  and  nates  at  the  raties  required  by  them 
in  their  ordinary  course  of.  ilealing.  But  the  whole  tenor  0f  his 
testimony  goes  to  shew  thai  the  arrangement  between  him  and 
Keeler^  relative  to  those  notes  was  not  brought  within  the  pide 
of  the  general  practice  of  the  company,  and  had  no  reference  to 
the  course  of  dealing,,  for  the  terms  or  eondiliens  of  the  advance 
or  lean  upon  them ;  b«rt  that  it  was  an  nidepend^it.  agreement 
for  the  diseount  and  loan  ki  questien,  upon  terms  negotiated  and 
agreed  upon  between  themselves. 

Why,  then,  does  not  the  testimony  of.  Spencei^  famish  all  the 
information  and  discovery  which  the  question  excluded  by  the 
Judge  could,  in  its  widest  range,  have  elicited  fifom  Keeler  I  If 
90,  a  new  trial  to  let  in  the  further  examinaUon  of  Keeler,  would 
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be  useless  and  vain.     I  have  been  led  into  more  extensive  views    Feb.  Tern, 
of  the  bearings  of  this  excluded  question,  and  the  disclosure  avow-        ^ 
ed  on  the  argument,  as  the  object  of  if,  than  the  vindication  of  ^^^^^^ 
the  decision  of  the  Judge  might  seem  to  call  for;  as  well  from  the  .ty  of  N.  York 

mm 

consideration  that  the  evidence  of  Spencer  on  the  subject,  ap-  Benedict 
peared  to  me,  when  collated,  so  fully  to  meet  the  professed  ob- 
jects of  the  inquiry,  a^  to  supersede  the  necessity  of  that  inquiry 
altogether,  and  thus  obviate  the  force  of  the  defendant's  objec- 
tion, as  from  the  impression  and  belief  also»  that  other  matters  of 
material  bearing  upon  the  defence  of  usury  could  be  advantage- 
ously noticed  and  explained  in  that  mode  of  treating  the  subject. 
Spencer  was  obviously  the  n^ost  competent  witness  to  testify  to 
the  practice  and  course  of  dealing  of  his  own  company,  and  the 
peculiar  signification  any  words  might  have  acquired  by  that 
practiceand  course  of  dealing;  and  the  deep-rooted  aversion,  which 
the  defendant  in  the  sequel  of  the  trial  discovered,  to  the  introduc- 
tion of  Spencer  as  a  witness,  is  the  only  assignable  reason  why 
he  should  resort  to  the  secondary,  and  at  least  questionable  spe- 
cies of  evidence,  he  offered  to  prove  those  matters :  when  Spen- 
cer himself,  who  was  the  president  of  the  company,  and  the  imme- 
diate party  to  this  arrangement  with  Keeler,  and  who  was  present 
in  court,  must  have  been  familiar  with  the  facts,  if  they  existed, 
and  must  have  known,  moreover,  fiow  for  Keeler  coiitracted  with 
notice  of  those  facts,  and  in  reference  to  any  settled  rates  and 
terms  of  discount  by  the  company.  He  must  have  had  cogent 
reasons  for  his  course,  and  must  either  have  distrusted  Spencer^ 
integrity,  or  the  sufficiency  of  his  own  evidence — ^if  drawn  from 
the  best  and  highest  sources— of  the  facts  he  wished  to  prove,  or 
he  could  not  have  preferred  to  abide  by  Keeler's  evidence,  as  the 
case  represents  it,  rather  than  call  a  witness  \vho  was  fully  pos- 
sessed of  personal  knowledge  of  the  whole  matter.  The  testi* 
mony  of  Keeler  certainly  was  not  satisfactory,  and  it  would,  I 
chink,  have  been  difficult  to  prevail  upon  judicious  and  impartial 
men  to  make  it  the  basis  of  a  verdict  a?  nst  the  purity  of  the 
notes^  and  in  avoidance  of  the  plaintifb*  demand.  But  my  views 
<^f  this  testimony  would  seem  not  to  agree  with  the  opinion  re* 

sjiecting  it  of  either  of  theparties  to  the  suit    They  both  attached 
VOL.  I.  67 
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Feb.  Term,   to  it  tlie  weight  and  importance  of  decisive  proof-  The  defendant 

1829  . 

'. was  SO  impressed  with  its  conclusive  force  as  jmna/acie  evidence 

Bankd'^heci-  ^^  ^^^^l  of  the  fact  of  usury,  that  he  rested  hii»  defence  upon  it 
ty  of  N.  York  jjQne ;  and  the  plaintiffs  viewed  it  with  such  apprehensions  of 
Benedict,     danger,  that-after  vigorous  but  unsuccessful  struggles  to  exclude 
the  witness^  they  called  Spencer  to  discredit  hiin  and  disprove  his 
statements.     Spencer's  account  of  the  arrangement  with  Keeler, 
as  we  have  ahready  seen,  varies  materially  from  the  statements  of 
Keeler ;  and  on  some  points  they  are  in  direct  collision.   Spencer, 
for  example,  is  positive  that  nothing  was  said  about  bonds  or  m- 
terest,  and  that  no  part  of  th^  loan  was  to  be  made  in  bonds : — a 
statement  utterly  at  variance  and  wholly  irreconcUeable  with  the 
testimony  of  Keeler,  who  makes  it  the  prominent  feature  of  the 
arrangement,  that  $6000  of  that  loan  wa;^,  in  effect,  forced  upon 
him  reluctantly  in  bonds  at  par,  which,  at  the  time,  were  4i  per 
cent  below  par  in  the  market.     But  Spencer  represents  that  it 
waj^  a  part  of  the  agreement,  that  if  theadvance  of  $14,000  wat> 
act  repaid,  and  the  house  of  Keeler  &  Rogers  did  not  go  on  with 
their  business,  then  the  ndtes  were  to  remain  as  security  for  any 
further  claio),  which  the  company  had  or  might  have  upon  that 
firm.     But  all  th,e  pre-exi$tjng  claims  of  the  company  were  upon 
usurious  discounts;  and  it  was  upon  this  appropriation  of  the 
nqt^s  iu  question,  to  secure  those  tainted,  demands,  that  they  re- 
cpived  their  contamination.     If,  then,  Spencer  is  to  be  believed, 
liis  testimony  establishes  the  defence  Keeler  was  caikd  to  prove. 
Spencer  was  introduced  by  the  plaintiffs  to  correct  the  errors  of 
Keeler,  and  to  give  llie  genuine  and  accurate  version  of  the  agree- 
ment which  Keeler  was  charged  with  having  mis-stated.     He 
was  assailed  by  the  defendant  as  an  adverse  witness  to  him,  and 
a  witness,  whose  credibility  it  was  his  interest  toimpeach  and  de- 
stroy ;  upon  those  principles  the  parties  acted,  and  much  of  the 
time  of  the  court  appears  to  have  been  consumed  iu  attacks  upon, 
q.ufl  defenpes  of,  the  credit  and  character  of  that  witness,  the 
defendant  prx)ducing  all  the  proofs  in  his  power  to  discredit  him, 
and  th^  plaintiffs  putting  forth  tl)eir  whole  strength  to  sustain  him. 
It  turn?  opt,  that  his  disclpsures  on  the  stand  have  made  him  in 
effect  the  wit^ip^s  of  the  defendant,  and  arrayed  him  in  hostility 
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with  the  plaintifls*  demands.     He  has  unfolded  a  8ys(ein  of  ope-    Feb.  Term, 
rations  by  the  Hudson  Insurance  Company  in  the  discount  of 


bills,  and  the  loaning  of  money  upon  negotiable  paper,  which  ]^ank  of  the  d- 
was  confessedly  illicit  and  indefensible.  And  his  testimony  ^^  ^  ^-  ^^^^ 
shows,  that  the  notes  in  question  were,  by  the  terms  of  the  ar-  Benedict  . 
rangejnent  concerning  them,  devoted  not  only  to  the  reimburse- 
ment of  the  advance  upon  them,  but  to  the  protection  also  of  debts 
usuriously  contracted  under  that  system  of  operations ;  and  they 
received  from  thi^  preconcerted,  and  in  part,  as  I  conceive,  illicit 
appropriation  of  them,  a  taint  of  the  usury  with  which  those 
debts  were  imbued.  It  can  no  longer  be  the  interest  of  the  de- 
fendant, therefore,  to  urge  his  objections  to  the  credit  of  the  wit- 

m 

ness;  »id  the  plaintiffs  cannot  repudiate  him,  nop  disclaim  the 
history  oi  the  transactions,  which  he  has  given  them.  It  was 
competent  to  them  to  have  shown,  that  he  was  under  a  mistake, 
or  had  been  incorrect  in  his  statements :  but  tbey  ofiered  no  evi- 
dence to  explain  or  correct  his  testimony.  They,  oii  the  con- 
trary, insisted  upon  its  verity,  and  called  a  witness  to  corroborate 
him,  who  confirmed  his  statements,  as  to  the  terms  of  the  loan, 
and  the  agreement  with  Keeler,  which  composed  the  material 
points  of  his  evidence,  on  the  question  of  usury. 

There  is  certainly  a  discrepancy  between  the  statements  of 
Keeler  and  oi  Spencer  relative  to  the  residue  of  the  notes  beyond 
the  advance  upon  them.      But  the  plaintiffs  would  resort,  with 
ill  grace,  to  a  witness^  they  denounced  as  incompetent  to  testify, 
(and  against  whose  whole  examination  they  object)  for  proof  to 
outweigh  the  evidence  of  their  own  witness.     And  if,  as  they  in- 
fjist,  his  testimony  is  to  be  objected  to,  or  laid  out  of  view,  and  the 
venlict  left  to  stand  upon  that  of  Spencer,  the  embarrassmjent,  if 
any,  which  would  result  from  the  discrepancies  between  them, 
\vould  necessarily  disappear.     But  if  both  are  held  to  be  com- 
petent and  credible  witnesses,  the  evidence  of  Cunninghanfi, 
most   give  the  preponderance    to  Spencer.      Cunnuigham  is 
i^hcdly  uutmpeacfaed.      The  agreement    between  Keeler  and 
Spencer  was  made  in  his  presence,  and  he  is  full,  clear,  and  poo- 
tive  in  his  statements  as  to  the  terms  of  th«  loan,  and  tbe  agree- 
xnent  between  the  contracting  parties.    And  on  these  important 
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FeK  Term, .  points,  be  in  all  respects  corroborates  Spencer.  But  I  pass  by  excep- 

... 1—^  ti  ons  taken  to  the  credit  of  Spencer,  and  the  evidence  in  support  of 

^uikoftheci-  them,  without  further  comment ;  as  well  for  the  reasons  a.ready 
ty  of  N.  York  assignedt  as  upon  the  ground  also,  that  tlie  decision  of  the  Judge 
Benedict      upon  the  question  of  usury,  to  which  tiie  material  evidence  of 
the  witness  applied,  entirely  superseded  all  necessity  or  use  of  any 
discuesion  of  the  weight  of  evidence  or  credibility  of  witnesses. 

The  jury,  I  am  bound  to  presume,  were  guided  by  bis  ofun. 
ion  and  direction^  and  came  to  the  conclusion  they  did,  against 
the  defence  of  usury,  without  examining  or  deciiling  upon  (he 
credit  of  the  witness.  The  Judge  decided,  and  he  instructed 
the  jury,  that  if  in  point  of  fact  the  note  in  controversy  was 
taken  in  part  to  secure  usurious  {laper,  still  that  circumstance 
did  not  make  it  void.  This,  it  is  true,  was  explained  by  the 
Judge,  at  the  time,  to  be  a  mere  formal  decision  made  by  him 
for'  the  purpose  of  brining  up  the  question  for  the  consideration 
of  the  court,  and  not  intended  to  express  any  deliberate  opinion 
of  his  own  upon  the  point ;  yet  the  influence  of  it  upon  the  jury 
was  the  same  as  the  settled  opinion  of  his  honor  wouM  have 
been.  They  were  told,  that  in  judgment  of  law,  a  note  taken  to 
secure  usurious  paper,  was  not  for  that  reason  void.  The  jury 
under  such  o  decision,  if  they  acted  discreetly,  would,  as  a  mat- 
ter of  course,  find  against  the  usury,  and  the  validity  of  their  ver- 
dict must  depend  upon  the  correctness  of  the  rule  of  law  given 
tbem  by  the  Judge  for  their  guidance.  And  as  that  rule  of  law 
was,  in  my  judgment,  erroneous,  I  should  be  unable,  whatever 
might  be  my  views  of  the  evidence  iu  support  of  the  facts,  to  sus- 
tain the  verdict.  Upon  the  same  grounds  we  might  decline  to 
express  an  opinion  upon  the  proposed  inquiry  into  the  usoal  Cemis 
of  loaning  in  the  Hudson  Insurance  office  in  reference  to  the  com- 
pensation taken  for  loans.  That  inquiry  was  defended  as  allow- 
able and  proper  for  testing  the  accuracy  of  Spencer's  memory  as 
to  the  teiyns  of  the  loan  in  question.  But  if  the  Judge  was  cor- 
Met  in  the  pbsiiion  he  assumed,  that  the  facts  were  undisputed, 
and  the  point  in  controversy  reduced  to  a  question  of  law,  any 
inquiry  inatituted  to  test  the  accuracy  of  Spencer's  memory, 
must  be  regarded  as  immaterial,  because  inapplicable  to  thi* 
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branch  of  the  defence,  and  immalerial  as  respects  the  usuiy,  on    Feb.  Tenn, 

which  the  defendant  relies.  ^^^^' 

But  there  are  other  reasons  against  its  admission  for  any  pur-  i^,}|^o^th^d- 
pose.     And  first,  it  is  irrelevant ;  for  the  true  |X)int  of  inquiry*  as  ty  of  N.  York 

.  It  • 

respects  niose  parties,  was  the  terms  of  this  particular  loan,  which  Benedict 
might  be  in  conformity  to  the  general  practice  of  the  lenders,  ot 
might  deviate  from  their  usual  terms,  and  be  arranged  by  special 
agreement  between  the  immediate  parties  to  this  particular  con- 
tract. And  secondly,  the  witness  did,  in  the  course  of  his  cross- 
examination,  in  fact  answer  the  question,  by  ilisclosing  the  course 
of  dealing  and  practice  of  that  company  in  their  loans  of  money, 
and  the  usual  rates  of  compensation  and  terms  of  the  loans  taken 
of  them ;  and  he  superadded,  that  the  practice  and  course  of 
dealing  to  which  he  thus  testified,  was  the  usual  mode  of  trans- 
acting the  business,  and  was  rarely  departed  from :  a  disclosure, 
which  mast,  1  think,  be  acknowledged  to  have  fully  satisfied  the 
inquiry  in  its  broadest  requisitions. 

I  express  no  opinion  upon  the  form  or  substance  of  the  in- 
terrogatories proper  to  be  put  to  a  witness,  who  is  examined 
to  the  character  of  another  witness,  or  upon  the  right  of  the 
impeaching  witness  to  take  his  own  knowledge  into  the  ac- 
count, in  forming  his  opinion  as  to  the  credit  of  the  witness  he 
comes  to  impeach.  And  upon  the  much  litigated  question  of 
the  competency  of  an  objecting  party  to  examine  to  general 
character— without  limiting  his  questions  to  the  points  of  truth 
and  veracity — and  upon  the  correlative  question  also,  whe- 
ther— ^if  testimony  to  general  character  without  such  restriction  be 
admissible,  and  the  opinion  of  the  witness  is  unfavorable,  and  he 
assigns  a  cause  for  believing  the  character  of  the  witness  he  im- 
peaelies  to  be  bad^^n  inquiry  is  proper,  into  the  origin  and  source 
•of  that  opinion,  and  as  to  the  soUdity  of  the  grounds,  upon  which 
iie  professes  to  found  it^  in  order  to  enable  the  jury  to  estimate 
them  correctly :  I  also  refrain  from  expressing  my  opinion,  because 
those  questions,  whatever  might  be  the  decision  of  them,  could 
not  (as  regards  tins  particular  branch  of  the  defence  of  usury,  in 
the  turn  given  to  that  defence  by  the  Judge)  be  relevant,  or  have 
any  material  bearing  upon  the  present  application.     The  opinions 
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Feb.  Teim,    expressed  by  the  Judge  upon  the  evidence^  and  his  directions  to 
the  jury,  had  the  effect  virtually  to  withdraw  from  them  all  c<m- 


i^uok ofthed-  sw^^^atioD  of  the  facts — ^upoD  which  the  charge  of  usury  now  un- 
ty  of  N.  York  der  consideration  was  founded — as  not  being  in  dispute,  and  to 
Benedict,      place  that  branch  of  the  defence  exclusively  upon  a  point  of  law, 
which  he^  at  the  same  time,  decided  against  the  defendant.     It 
would  be  a  waste  of  time  to  discuss  questions  of  evidence  in  the 
face  of  that  decision  ;  for  the  principle  of  it  is,  that  the  facts  in 
evidence,  (admitting  them  to  be  true,)  and  presuming  the  note  in 
controversy  to  have  been  taken  in  part,  as  a  security  for  the  pay- 
ment of  usurious  debts  of  Keeler  &  Rogers  to  the  company,  do  not 
impress  the  stain  of  usury  upon  the  note  itself,  or  avoid  it  as  a  vatid 
security.  Consequently  that  decision,  if  sustained,  puts  an  end  to 
that  branch  of  the  defence;  and  if  erroneotis,  the  error  must  first 
be  corrected,  and  a  new  trial  awarded,  before  these  questions  of 
evidence  reserved  for  the  opinion  of  the  court,  if  material  to  the 
defendant,  and  determined  in  his  favor,  can  be  availnble  to  him. 
But  independently  of  the  charge  of  the  Judge,  and  upon  the 
supposition  that  his  decimn  is  leas  absorbing  of  other  points  than 
I  conceive  it  to  be,  still,  none  of  the  questions  of  evidence  I  have 
passed  over,  appear  to  me  to  affect  the  defence  of  usury,  upon 
which  I  place  my  decision,  in  the  views  I  take  of  tlie  merits  of 
that  defence ;  ft^  Spencer  was  aidmitled  to  testify,  tmd  proved  the 
note  in  controversy  to  be  infected  by  the  taint  of  usury.    The 
plaintif&^  by  whom  he  was  introduced,  accredited,  and  defended, 
must  admit  him  to  be  a  credible  witnesa    And  if  it  should  be  ccm- 
ceded,  that  the  defendant  had  the  right  to  pursue  the  course  of 
examination  to  credit,  which  was  denied  him,  the  redress  for  the 
injury,  if  any  was  sustained  by  him,  would  be  a  new  trial;  aud  to 
that  redress  the  testimony  of  the  witness,  if  admitted  to  be  correct, 
and*  taken  as  true,  will,  as  I  understand  the  rules  of  law  applica- 
ble to  the  case,  entitle  him.    We  must  decide  the  principal  ques- 
tion, upon  the  rule  of  law  laid  down  by  the  Judge,  which  is  directly 
in  issue  between  the  parties,  and  vitally  affects  the  validity  of  the 
verdict:  and  as  my  opinion  is  clearly  against  the  plaintiffs  on  that 
ground)  an  opinion  upon  those  collateral  points  cannot  be  neces- 
sary. 


THJB  CITY  OF  NBW-YOR>k,  535 

3ut  another  objection  is  taken  to  the  verdict,  which  is  equally    Feb.  Term, 
f9$al  with  that  of  usury.    It  is  this,  that  th^  plaintiffil  discoui^ted        ^^^' 
the  note  for  $  1 4,000  only,  and  the  recovery  is  of  tb^  w  bole  amount    The  Folton 
of  it  with  interest    This  finding  of  the  jury  wai^  also  uoi  confor-  ty  of  N.  York 
mity  to  the  opinion  and  charge  of  the  Judge,  who  decided  that     Benedict, 
the  (Jainliffs^  if  entitled  to  recover  at  aU,  were  entitled  to  recover 
the  whole  amount  of  the  note,  as  the  court  could  not  look  into  or 
regard  the  rights  of  the  cestui  que  trusts.      To  this  part  of  the 
charge  the  defendaM.e)]0ects,  because  the  plaintiffs  were  notre*- 
siricted  in  their  recovery,  as  he  extends  they  ought  to  have  been, 
to  the  ^14,000  of  the  note  discounted  by  them,  with  interest  from 
the  time  it  fell  due ;  and  the  question  is,  whether  they  showed 
any  right  to  recover  beyond  the  amount  of  such  discount.  The 
plainti&  Justify  their  recovery  of  the  full  amount,  upon  the 
ground  that  the  title  was  vested  ip  theni  as  the  holders  and  pes* 
s^^sQrs  of  the  note,  which  was  an  entire  security  for  thepiselves, 
a^d  thpse  to  whom  the  surplus  interest  in/it  belonged,  and  that 
they  were  entitled  to  recover  that  surplus  interest  as  trustees  for 
whomsoever  might  be  the  beneficial  owners  of  it     BMt  the  de- 
fi^pdwt  insi$t^,  that  tJb^  party  who  limits  his  discount  to  a  part 
only  of  a  p^,^  talipes  it  in  effect  as  a  note  for  the  amount,  for  which 
bcLdisooupts  it,  and  that  the.  ownership. of  the  renidue,  which  be 
declu^  tO:^ke,  is  left  in  the  original  hplder,  who  offered  it  for 
di^QOfiAt,  and  remains  subject  to  his  disgpsiiipn  and  cqptrpl.  And 
it  is  suggested,  theA  when  the  reduction  oA  the  n^  itself  is  practi- 
cables  tb^  course:  is  actually  to  redt|ee  it  to  tbesupa  agreed  to  be 
dftscoiinted,  by  the  substitution  of  a  new  not^  fpi;  that  amount  in 
its  place ;  and  where  such  reduction  is  n^t  practicable-^-'^s  in  the 
case  of  business  paper  for  example*-^  meipaorandum  is  accustom- 
ed to,  be  made  of  the  sum  agreed  to  be  discounted :  but  tha^  whe- 
ther those  precautions  are  taken  or  not,  the  factof.tbe  discount  of 
part  only  of  the  note,  necessarily  restricts  the  title  a^d  ownership 
of  him,  who  makes  the  discount  or  purchcw,  to  the  part  be  dis- 
coupta ; — ^the  residue  or  rejected  portion  of  it  continuing  absolutely 
vested  in  him,  who  offered  it  for  diiifcount<^**And  that  an  agreement 
is  implied  between  the  new  paxty  in  interest  and  the  original  pror 
prietor,  whereby  they  become  part  owners  in  proportion  to  their 
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Feb.  Tetm,   respettlre  rights  of  aliquot  parts  of  the  note  thus  partially  dis- 
'       counted :  but  that  no  part  of  the  residue  results  to  the  discouuter 


The  FuUon   fi^n^  jijg  digcouDt  of  the  part  he  consents  to  take,  and  the  posses- 
ty  of  N.  Y<»k  sion  he  necessarily  acquires  and  retains  of  the  note. — And  that  he 
Benedict.     Would  not  be  entitled  to  recover  upon  it,  beyond  the  portion  of  it, 
which  was  discounted  or  purchased  by  him,  and  could  not  inter- 
meddle with  the  residue,  which  he  had  refused  to  take,  and  had 
rejected. 

What  the  precise  effect  of  such  a  partial  discount  of  a  note 
may  be,  and  what  the  legal'  and  equitable  rights  and  interests 
of  the  respective  parties,  who  offer  it  for  discount,  and  who  dis- 
count it,  in  part,  would  be,  in  the  several  portions  of  it,  and  in  the 
entire  note; — and  especially  whether — in  the  eventof  the  insolven- 
cy of  all  the  parties  to  it,  and  the  previous  transfer  in  good  faith 
of  the  undiscounted  portion  of  *the  note  to  a  purchaser  for  a  fiill 
consideration,  or  the  intervention  of  general  adsignees  claiimog 
title  to  that  part  of  it,  which  the  discounter  declined  to  take — the 
party,  who  discounted  it  in  part,  and  is  the  holder  of  it,  would  be 
entitled  to  the  security  of  the  whole  note  for  the  repayment  of  the 
amount  of  his  discount,  and  have  a  right  to  the  dividends,  oo  that 
principle,  of  the  estates  of  the  insolvent  drawers  and  endorsers, 
until  fully  repaid  his  advances,  with  interest  and  cgsts  of  suit;— or 
whether  be  must  be  content  with  dividends  upon  the  amount  only, 
which  he  discounted,  and  leave  the  dividends  upon  the  portion  be 
refused  to  take  on  discounts  for  the  use  and  benefit  of  the  parti- 
cular purchaser,  or  the  general  ass^ees,  as  the  legal  or  beneficial 
owners  pro  tanto  of  the  note — are  questions,  perhaps,  of  some  de- 
licacy, but  which  it  is  not  necessary  for  the  purposes  of  this  appli- 
cation to  consider  or  decide. 

Whatever  the  rights  and  interests  of  the  discounter  may  be, 
in  cases  of  the  insolvency  of  the  parties  to  the  note,  and  the 
consequent  dishonor  of  the  paper,  and  pursuit  of  his  remedy  by 
action,  his  demand,  under  any  circumstances,  against  the  ma- 
kers, if  discounted  for  them,  could  not  exceed  the  amount  of 
his  advance,  with  interest  and  costs  of  suit ;  and  upon  the  pay- 
ment of  that  amount,  he  would  be  compellable,  unleas  clothed 
with  rights  or  equities  to  the  surplus  in  it,  on  other  grounds. 
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to  deliver  up  the  note.  In  the  present  case,  the  note  had  been  ne-    F«b.  Tenu, 

gotiated  and  passed  to  the  Hudson  Insurance  Company,  and ^ 

was  afterwards  deposited  by  Spencer,  the  President  of  the  Com-   The  Fulton 

riMltlf  Ok  tll6  CI* 

pany,  with  the  plaintifft — by  what  authority,  does  not  appear— -as  ty  of  N.  Yoik 
Gollaleral  security  for  a  loan  of  |(  10,500,  made  to  him  on  his  own  Benedict 
note  at  60  days ;  and  we  learn  from  Leaviu,  the  former  President 
of  the  bank,  that  it  was  discounted  by  the  bank  upon  his  own  ap« 
plication  without  the  knowledge  of  Spencer:  that  Spencer  was 
largely  indebted  to  the  bank  at  the  time,  and  had  agreed  that 
any  paper  belonging  to  him,  found  there,  should  be  held  by  the 
bank  as  security  for  his  debts;  and  that  the  note  in  question  wtui, 
in  June,  1826,  found  in  the  Bank,  and  he,  Leavitt,  having  been 
informed  by  Spencer,  that  $\ 4^000  had  been  advanced  upon  it, 
caused  it  to  be  discounted  for  that  sum,  and  the  amount  carried 
to  the  credit  of  Spencer. 

Hence  it  appears,  that  the  plaintiffs  knew  at  the  time  they  ap^ 
propriated  the  note  to  their  own  use,  that  the  sum  of  ^14,000,  and 
no  more  bad  been  advanced  upon  it  by  Spencer,  who  deposited  it 
with  them ;  and  it  was  afterwards  taken  by  them  under  the  form 
of  a  discount,  at  the  instance  of  the  president,  for  that  amount 
only,  and  Spencer  credited  with  that  sum  as  the  avails  realised 
for  the  discount  of  it  by  them.     If,  then,  it  be  conceded,  that 
lenders,  who  discount  a  note  for  part  only  of  its  amount,  become 
trustees  for  those,  who  are  interested  with  them  in  it,  as  to  the 
surplus  and  residue  of  the  note  beyond  the  discount  or  loan  upon 
it,  that  trust  would  enable  the  discounter,  as  holder,  to  recover  cf 
the  maker — ^for  the  sole  use  of  the  endorsees  or  cestui  que  trusts^  for 
whom  it  was  discounted,  to  the  extent  only  that  the  maker  would 
be  liable  to  those  indorsees  themselves — in  an  action  by  them  di- 
rectly against  him  upon  the  note ;  and  he  would  be  entitled  to 
all  the  defence  against  the  trustee,  as  to  the  residue  of  the  note 
beyond  the  discount,' that  he  would  have  in  an  action  against  him 
by  the  ceehu  que  tnute.    Now  it  is  in  proo^  and  it  is  not  denied^ 
tliat  the  whde  advance  of  the  Hudson  Insurance  Company  te 
Keeler  upon  the  two  notes  they  received  of  him,  was  f  14^000^  and 
no  more.    How  could  that  company  claim  to  recover  of  the  de« 

fandant  a  larger  sum  1  It  is  true,  that  the  loan  contracted  IoT}  as 
VOL.  I.  68 
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Feb.  Term,    stated  by  Keeler,  Was  $20,000,  and  that  the  two  notes  amounting 

I  AAA 

•        together  to  tbatsuoiy  were  negotiated  and  delivered  to  Bpenccr  for 

The  Fulton    j|je  lenders,  in  the  fuIfiUnent  of  the  terms  of  that  contract ;  b»t 

DWUL  01  the  CI- 

;'  tfoi  N.  Yoifc  upon  the  implied  condition,  surely,  that  the  contract  should  be 

;  Benedict,      performed  and  the  loan  completed  by  them.     Then,  was  the  re-^ 

sidue  and  balance  of  $6,000  of  the  loan/  or  any  portion  of  it,  or 
the  notes  given  for  it,  recoverable  by  those  lent!ers  against  this 
defendant?  The  whole  current  of  admissions  and  proofs  on  both 
sides,  exhibits  clear  and  decisive  defences  in  every  aspect  of  this 
branch  of  the  case  against  such  recovery.  It  is  conceded  that  no 
part  of  this  residue  has  ever  been  advanced  or  paid.  Has  any  title 
been  acquired  to  it,  against  the  owners  or  indorsers  of  the  noie» 
which  the  plaintiflfs  can  make  available  to  themselves  in  this 
suiti 

The  answer  is  found  in  the  testimony  of  Keeler  and  Spencer 
Keeler  testifies,  that  it  was  to  be  paid  in  bonds  of  the  company  at 
par ;  Spencer  denied  that  any  part  of  the  loan  was  to  be  paid  in 
bonds,  bat  his  explanation  is,  that  the  notes  in  the  events  chat 
occurred^  were  to  be  held  for  the  advance  of  ^14,000,  and  the  se- 
curity and  payment  of  other  debts  of  Keeler  &  kogers  to  the 
company :  and  the  proof  was  clear,  that  all  the  other  debts  of  that 
firm  were  for  usurious  loans  made  to  them  by  the  Hudson  Insu- 
rance Company,  by  the  discount  of  notes  and  bills  for  their  accom- 
modation. Whether  Keeler  or  Spencer  is  correct  in  the  views 
thus  given  of  the  arrangement  between  them,  the  lenders,  even 
if  they  could  reclaim  their  advance,  could  have  no  legal  or  equita- 
ble right  to  any  portion  of  this  residue  and  surplus  oi  f  6,000  be- 
yond the  advance ;  for  if  Keeler  is  right,  the  consideration  for  the 
$6,000,  of  the  loaa,admitting  it  to  be  free  from  the  taint  of  usury, 
has  wholly  failed  by  the  neglect  and  virtual  refusal  of  Spencer  to 
deliver  the  bonds.  And  this  being  an  arrangement  between  the 
immediate  parties  to  the  loan  personally  or  by  agent,  and  the  notes 
being  made  for  the  accommodation  of  Keeler  &  Rogers,  as  the  en- 
dorsers, and  never  negotiated  or  endorsed,  and  fully  consummated 
by  delivery— so  as  to  make  them  available  to  the  holders  againBt 
the  maker  as  operative  securities,  until  the  transferor  them  to  the 
company  by  Keeler  uoder  that  arrangement — there  was  no  obstacle 
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to  an  inquiry  into'  the  cotnideratioD  of  that  negotiation  of  them  as  Feb.  Tenn, 

between  the  iaunediate  parties  to  the  arrangement.  And  the  dis- *     . 

closure  of  that  consideration,  and  proof  of  the  total  failure  of  it,  sSmk of  tied- 
showed  the  claim  of  the  company  or  of  Spencer  to  any  part  of  *y  ofN.  York 
those  notes,  or  any  interest  in  them  beyond  the  advance  of  Benedict 
^14,000,  to  be  unconscionable  and  unjust.  And  if  Spencer's  ac- 
count of  the  agreement  be  true,  an  equally  conclusive  defence  is 
shown ;  for  the  residue  of  the  notes  beyond  the  advance^  being, 
according  to  his  statement,  (by  the  express  terms  of  the  agree- 
ment under  which  they  were  taken)  to  be  held  and  applied,  in  the 
events  that  occurred,  for  the  security  and  payment  of  pre-exisUng 
usurious  debts  of  Keeler  &  Rogers  to  the  company,  the  notes  were, 
as  I  apprehend,  contaminated  throughout  by  the  taint  of  usury, 
which  infected  the  debts  they  were  to  secure.  Or,  if  the  rules  oi 
law  could  safely  indulge  the  actual  advance  upon  the  securities 
with  an  exemption  from  the  operation  of  the  principle, — ^no  ex- 
cuse^oidd  be  offered  for  the  residue  or  surplus  amount  of  $6,000 — 
devoted  as  it  was  exclusively  to  the  furtherance  of  the  fulfilment 
of  the  corrupt  agreement— under  which  the  previous  debts  were 
contracted,  and  to  the  security  and  payment  of  those  usurious 
debts. 

The  Hudson  Insurance  Company,  if  any  recovery  at  all  could 
have  been  had  by  them,  clearly  could  not  have  recovered  in  any 
action  against  this  defendant,  if  properly  defended,  beyond  tho 
actual  advance  to  Keeler,  with  interest  And  neither  that  com*> 
pany  nor  Spencer,  who  was  privy  to  the  whole  history  of  the 
notes,  could  transfer  to  .the  plaintiffs,  or  vest  in  them  any  greater 
right  or  interest  in  the  surplus  beyond  their  advance,  as  trustees 
for  their  own  benefit,  than  they  themselves  possessed  at  the  time 
of  the  transfer ;  and  it  follows,  as  a  necessary  consequence,  that 
the  plaintifls  could  not  recover  for  the  Insurance  Company  or 
for  Spencer  as  c€ttm  que  trusts^  what  those  eestm  que  truete 
woold  not  themselves  be  entitled  to  demand.  The  Judge  erred, 
therefore,  in  charging  the  jury  that  the  i^intiffs,  if  entitled  to  re* 
cover  at  all,  were  entitled  to  recover  the  whole  amount  of  the 
note  in  controiversy.  I  am  satisfied  that  the  objections  against 
the  verdict — as  improperly  overruling  the  defence  of  usury,  and  foiP 
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Feb.  Teini,  that  it  CQKceeds  ia  amount  the  intereet  of  the  plainlifis  in  the  note, 
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'  and  for  the  misdirection  of  the  Judge  to  the  jury,  upon  the  ques* 


^^t  ^^^'   tions  of  law,  which  those  objections  involved — are  deeisiTe  in  favor 

Bank  nf  the  01-  '  •'  ^ 

ty  of  N.  York  of  the  application  for  a  new  trial.     But  the  defence  of  USU17  went 
Benedict,     to  the  avoidance  of  the  entire  note,  at^d,  if  proved,  entitled  the 
defendant  to  a  general  verdict.     In  my  judgment  the  proof  of 
the  usury  was  sufficient.     It  comes,  I  admit,  from  Spencer,  and 
it  may  be  objected,  that  his  credibility  was  at  least  shaken  at 
the  trial.     But  is  the  plaintiff,  who  introduced  him  and  so  strenu- 
ously affirmed  his  claim  to  confidence,  at  liberty  now  to  take  the 
exception  1  or,  if  a  party  has  the  right  to  avail  himself  of  the 
shade  of  discredit  thrown,  upon  his  witness  by  bis  adversary,  aie 
not  the  statements  of  this  witness  corroborated  by  Cunningham  1 
and  do  they  not  derive  additional  support  also  from  the  conceded 
facts  of  the  case  1  On  these  points  I  have  already  given  my  im« 
pressions ; — ^they  incline  me  against  the  validity  of  the  objection 
as  taken  by  the  plaintiffs,  in  opposition  to  the  present  application. 
Besides,  the  question  of  the  title  of  the  whuess  to  credit,  if  open, 
belonged  to  the  jury  ;  and  the  Judge  in  his  charge  to  them,  toM 
them  that  the  defendant  had  failed  in  impeachmg  this  wttnesB, 
and  it  was  his  duty  so  to  instruct  them.     In  the  same  charge  he 
distinctly  presented  to  them  two  questions  of  fact  for  their  decis- 
ion; oneof  which  referred  to  another  branch  of  the  defence,  and 
rthe  other,  although  it  had  reference  to  the  defence  of  usury,  was 
confined  to  the  conflicting  evidence  of  Keelcr  and  Spencer  as  to 
the  fact  of  an  agreement,  that  part  of  tiie  loan  upon  the  notes 
should  be  paid  in  bonds  of  the  lenders ;  .and  did  not  touch  the 
question  as  to  the  pollution  of  the  paper  by  the  usurious  debt  it 
was  in  part  to  recover,  and  which  (as  we  have  seen)  was  treated 
by  the  Judge  as  a  point  of  law  arising  upon  undisputed  facta. 
The  only  question  put  to  the  jury  on  this  head  was,  whether  it 
was  a  part  of  the  arrangement  between  Keeler  and  Spencer  on 
the  22d  of  October,  when  the  note  in  controversy  was  negotiated 
to  the  Hudson  Insurance  Company,  that  a  part  of  the  amouiit 
should  be  paid  in  bonds  at  par^  with  a  view  to  cover  an  usurious 
agreement  or  not  -  And  the  Judge  told  tbem  that  if  they  be* 
lieved  Keeler,  then  they  ought  lo  find  a  verdict  for  tlie  defendant; 
and  if  Spencer,  then,  for  the  plaintiffs. 
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The  jury  found  a  verdict  for  the  plaintifia,  and  have  thereby   Feb.  Teim, 

I  AAA 

given  their  sanction  to  Spencer  ag  a  credible  witness,  and  acted 

upon  his  evidknce  as  of  sufficient  weight  to  countervail  the  testi-  ^j^^f  thed- 

noony  of  Keeler.     Now  if  his  evidence  was  so  decisive  upon  the  ty  of  N.  York 

V. 

alleged  arrangement  for  taking  part  of  ihe  loan  in  bonds,  with  a  BenedicL 
view  to  cover  an  usurious  agreement,  are  we  not  fairly  to  presume, 
that  it  would  have  been  equally  conclusive  of  the  fact  of  an 
agreement  for  the  application  (in  given  events)  of  the  $6000,  the 
residue  <^  the  notes,  as  a  fuither  provision  and  security  for  the 
payment  of  antecedent  usurious  loans  1  And  if  so,  Ihe  jury  to 
whom  tli&  general  question  of  the  fact  of  usury  belongs,  if  the  de- 
cision of  the  Judge  upon  the  law  had  been  different,  would,  upon 
that  evidence,  probably  have  given  their  verdict  for  the  defendant. 
But  it  may  be  proper  in  this  view  of  the  subject,  to  collect  and 
present  in  a  more  distinct  and  condensed  form  the  material  facts 
proved  by  Spencer,  bearing  directly  upon  the  point.  In  order  to 
judge  of  the  sufficiency  of  the  proofs  applied  to  the  rules  of  law, 
are  we  so  to  expound  them,  as  to  induce  another  jury  to  find  a 
verdict  in  flsLVour  of  the  defence  of  usury  1  And  I  confess^  that  if 
his  evidence  is  entitled  to  credence,  (and  I  properly  appreciate  its 
bearings  and  force,)  the  matters  it  discloses — taken  in  connection 
with  the  conceded  fiicts  of  the  case, — so  fully  and  so  clearly  esta- 
blish that  ground  of  defence,  that  no  impartial  and  intelligent 
jury  could — ^under  proper  instruction  from  the  court  upon  the 
law— find  a  verdict  against  it. 

It  is  coQcided,  that  the  note  in  controversy  was,  with  a  note  for 
j|(5,000iy  substituted  by  mutual  consent  for  the  two  other  notes,  in 
the  first  instance  d^Kxited  by  Keeler  with  Spencer ;  and  that  the 
substituted  notes  grew  out  of  an  arrangement  for  the  relief  of 
Keeler  fc  Rc^rs^  and  Keeler  ft  Mather,  from  commercial  em- 
barrassment, by  the  interposition  of  the  credit  of  the  defendant 
and  others,  in  procuring  funds  to  enable  them  to  meet  their  en- 
gagements :  that  the  substance  of  the  arrangement  was^  that  the 
defendant  and  those  who  associated  with  him,  for  the  aid  of  these 
estaUishments,  should  make  a  joint  and  severs!  negotiable  note 
for  $00,000,  in  fevour  of  K.  &  R.,  payable  at  12  months,  which 
K.  &  R.  were  to  negotiate,  by  procuring  it  to  be  discounted  for 
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Feb.  Term,  their  owD  accommodation ;  and  that  the  two  co-partnerships,  to. 
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L__  secure  the  makers  against  their  iiabiUty  to  pay  the  note,  were  to 


^nk  d'^e  ci-  ®^^^^  ^  trustees  assignmentsof  property  to  an  adequate  amount. 
tyof  N.  York  It  is  also  a  conceded  fact,  that  under  this  arrangement,  Keeler, 

y 

Benedict.  who  was  a  director  of  the  Fulton  Bank,  on  the  22d  October, 
1825,  applied  to  that  bank  for  the.  discount  of  the  note  for 
1(50,000,  so  agreed  to  be  furnished  him,  and  at  the  same  time  laid 
before  the  Board  of  directors  two  other  notes^-one  for  $15,000, 
and  the  other  for  j(10,000 — as  collateral  security  for  an  immediate 
but  temporary  advance,  until  the  note  for  $50,000  should  be 
obtained,  and  which  advance  he  represented  to  be  indispensable 
to  him,  to  save  his  house  from  stopping  their  payments ;  that  the 
boai^  declined  acting  upon  the  application  at  that  meeting;  and 
that  Spencer,  who  was  President,  immediately  interposes  with  an 
offer  of  aid  to  the  applicant. 

Thus  far  the  witnesses  substantially  agree,  and  at  this  point 
the  discrepancies  between  them  may  be  said  to  begin.  I  proceed 
to  notice  the  prominent  features  of  Spencer's  testimony  as  to  the 
subsequent  events  in  the  history  of  the  note.  He  testified,  in 
substance,  that  on  the  22d  October,  on  which  day  he  first  took 
his  seat  as  a  director  in  the  Fulton  Bank,  he  found  Keeler  at  the 
bank  applyii^  for  the  loan  of  $50,000  by  the  discount  of  the  note 
for  that  amount,  which  he  expected  to  obtun :  that  the  Hudson 
Insurance  Company  (of  which  Spencer  was  then  the  Presi- 
dent) had  an  interest  in  sustaining  the  credit  of  Keeler  &  Ro- 
gers, and  therefore  he,  Spencer,  judging  that  the  bank  was  not 
likely  to  act  on  Keeler's  application,  offered  to  advance  to  the 
house  of  K.  &  R.  the  sum  of  $14,000,  until  they  could  raise  the 
$50,000  by  the  discount  of  the  note  spoken  of  by  Keeler ;  that 
the  terms  of  the  arrangement  between  him  and  Keeler  were,  that 
he,  Spencer,  should  advance  to  Keeler  &  Rogers  $14,000  on  the 
said  two  notes — one  for  $15,000  and  the  other  for  $10,000,  then 
held  by  them — and  which  Keeler  had  just  before  offered  fer  a 
similar  purpose  to  the  bank  as  aforesaid,  until  the  negotiatioD  for 
the  loan  of  $50,000  was  completed ;  and  when  that  money  was 
raised,  the  advance  of  $14,000  was  to  be  repaid,  and  Spencer 
was  to  surrender  up  the  two  notes.     But  if  the  loan  of  $50,000 
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was  not  effected)  and  Keeler  &  Uogers  stopped  payment,  then    Feb.  Term, 
Spencer  was  to  hold  the  two  notes  as  securiiy  not  only  for  the        *®^^' 


$14,000  advanced,  but  for  any  other  sums,  which  Keeler  &  Ro-  g'i^  J^S-   ^ 
gers  then  owed,  or  might  thereafter  owe,  the  Hudson  Comp  ^ny.  tj  of  N.  YoA 
The  offer  was  accepted,  and  the  notes  thereupon  endorsed  by      Benedict. 
Keeler,  and  delivered  to  Spencer,  who  gave  him  the  company's 
chec^  for  $14,000.      It  was  subsequently  ascertained,  that  the 
bank  would  not  make  the  loan  of  $50,000,  and  on  the  27th  Oc- 
tober, Benedict,  the  defendant,  (Keeler  being  also  present  at  the 
time,)  applied  to  Spencer  to  exchange  the  two  notes  then  held  by 
him  as  aforesaid,  for  the  note  in  controversy,  and  the  note  for 
$5,000  described  by  Keeler  on  his  examination  :  that  the  ex- 
change was  made ;  that  on  the  28th  October,  Keeler  applied  to 
him  (Spencer)  for  a  loan  of  $3000,  and  Spencer  advanced  that 
sum  to  him  on  the  check  of  Keeler  &  Rogers,  payable  on  the 
£9th ;  but  that  Keeler  &  Rogers  stopped  payment  on  the  28th  ; 
and  this  sum  was  not  repaid.     That  it  was  no  part  of  the  original 
agreement  that  there  should  be  a  substitution  of  notes,  and  when 
the  exchange  was  made,  nothing  was  said  about  the  continuance 
of  the  loan.      And  upon  his  further  examination,  he  distinctly 
stated,  that  the  agreement  in  relation  to  the  loan  made  on  the 
22d  October  was,  that  in  case  Keeler  &  Rogers  Went  on  with 
their  business,  then  they  were  to  repay  the  loan  of  $14,000,  and 
take  back  the  notes  deposited,  as  soon  as  the  loan  of  $50,000  was 
effected.     And  thai  it  was  also  a  part  of  the  agreement,  that  if 
the  advance  of  $14,000  was  not  repaid,  and  Keeler  &  Rogers  did 
not  go  on  with  their  business,  then  the  notes  were  to  remain  as 
security  for  any  further  claim,  which  the  company  might  have 
upon  that  firm  ;  but  that  nothing  was  said  about  bonds  or  inter- 
est, and  no  part  of  the  loan  was  to  be  made  in  bonds.     He  fur- 
ther states,  that  one  branch  of  the  business,  pursued  by  the  Hud- 
son .Company,  was  the  making  of  loans  in  their  own  bonds,  and 
the  business  was  transacted  as  follows :  When  a  loan  was  applied 
for,  the  company  took  a  note  for  the  amount,  and  issued  a  bond 
to  the  applicant,  payable  three  months  after  the  note  would  be- 
come due,  and  bearing  an  interest  of  »x  per  cent.,  payable  quar- 
terly ;  the  bonower,  at  the  time  of  his  application  for  the  loan, 
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Feb.  Term,    also  applied  for  iQsurance  to  the  amount  of  the  note  on  a  life, 
until  the  note  fell  due ;  and  that  the  company  charged  a  discount 


TheFuhon 


Bimk^Uieci-  ^^  ^^  '^^^^  ^^  ^^  P®'  ceot.,  and  a  premium  of  six  per  cent,  on 
ty  of  N.  Yoik  the  insurance,  which  was  paid  by  the  borrower  in  cash,  when  the 
Benedict      loan  was  made.     But  the  witness  admitted  that  he  did  not  know 
that  the  company  had  ever  itmed  a  poUcy  on  a  life  insurance,  ex- 
cept that  he  thought  they  did  issue  one  to  a  person  in  Delaware 
county:  he  further  stated,  that  Keeler  &  Rogers,  on  the  22d  Oc- 
tober, 18t5,  at  the  time  of  the  agreement  between  Keeler  and 
Spencer  for  the  loan  made  thera  on  that  day,  owed  the  Hudson 
Insurance  Company  about  $22,000  on  notes  and  bills  discounted 
for  them  by  the  company,  of  which  $18,000  still  remained  due 
and  unpaid  at  the  time  of  the  examination  of  the  witness.  That 
these  notes  and  bills  were  all  made  for  the  accommodation  of 
K.  ft  R.,  and  were  all  discounted  for  them  by  the  company,  in 
their  usual  way  of  doing  business.    That  when  they  were  dis- 
counted, the  company's  txHids  at  par  were  given  in  exchange  fcv 
them,  and  those  bonds  were  at  that  time  under  par,  but  that  the 
discount  of  six  per  cent.,  and  the  insurance  of  six  per  cent  for  the 
Kfe  insurance,  was  paid  by  the  borrowers  in  cash. 

From  these  statements  it  is  clear,  the  two  substituted  notes 
were  taken  by  Spencer  for  the  Hudson  Insurance  Company,  as 
security  for  the  advance  of  a  loan  of  $14,000,  previously  made  on 
the  credit  and  security  of  the  two  first  notes  for  $26fiOOy  by  that 
company  to  K.  &  R.,  and  for  the  further  security  of  the  other 
subsisting  debts  of  the  borrowers  to  the  company.  Whether  the 
substitution  of  them  for  the  first  notee^  was  in  pursuance  of  a 
provision  for  that  purpose  in  the  origmai  agreement,  upon  which 
the  $14,000  was  advanced,  as  Keeler  stated  the  fact  to  be,  or  by 
the  mutual  consent  and  agreemeui  of  the  parties,  at  the  time  of 
the  exchange  of  the  notes,  as  Spencer  represents  it,  does  not  ^>- 
pear  to  me  to  be  material.  They  both  agree  in  the  important 
fact,  that  the  note  in  controversy,  and  the  note  for  $5000^  which 
accompanied  it,  were  exchanged  and  substituted  for,  and  ac- 
cepted and  takeu  in  lieu  of  the  two  first  notes.  It  is  not  alleged 
or  pretended,  that  any  new  arrangement  was  made,  or  thai  the 
prior   agreement  underwent  any  change  or  modification  for 
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settling  or  regulating  the  temns  upon  which  the  exchange  of   Feb.  Tmrm, 

notes  took  place,  or  the  substituted  notes  were  taken  and  to  be 1_ 

held.  Nor  was  it  necessary.    It  was  simply  an  exchange  of  secu-  -q^^^^^ 
rity.     The  two  substituted  notes  took  the  place'in  all  respects  of  ^y  of  N.York 
the  two  first  notes,  and  were  to  be  held  upon  the  terms  and  subject     Benedict, 
to  the  agreement  under  which  the  first  notes  were  deposited,  and 
they  are  open  to  all  the  exceptions,  and  the  same  defence  against 
them,  which  could  have  been  taken  to  the  notes  they  replaced. 
The  fact  admits  of  no  other  inference  or  conclusion,  and  it  is  de- 
cisive of  the  understanding  and  intention  of  the  parties  on  the 
subject,  that  ^  they  have  uniformly  acknowledged,  and  treated 
those  notes  as  substitutes  for  those  on  which  the  advance  was 
made,  and  have  asserted  the  same  right  and  interest  in  them  as 
they  would  have  been  entitled  to  claim  in  the  first  notes.     Now, 
the  advance  of  j(  14,000,  made  by  Spencer  for  the  Hudson  Com- 
pany, was  upon  the  security  of  the  two  first  notes,  which  amounted 
together  to  j^25,000,  and  the  agreement  was,  that  those  notes 
should  stand  and  be  held  as  security,  not  only  for  that  specific 
advance  upon  them,  but  as  a  provision  and  security  also,  for  the 
payment  of  the  pre-existing  debts  of  K.  &  R.  to  the  company, 
which  were  contracted  by  the  discount  of  accommodation  notes 
for  them  ;  and  those  debts  or  loans  upon  that  discounted  paper 
were  undeniably  usurious,  for  the  borrowers  were  constrained  to 
allow  an  interest  of  six  per  cent,  upon  the  sums  borrowed,  and  to 
pay  a  premium  of  six  per  cent,  for  an  insurance  upon  a  life,  to  the 
amount  of  the  loan,  for  the  time  the  note  had  to  run. 

The  bare  statement  of  the  terms  thus  exacted  for  the  loan,  un- 
explained as  they  are,  is  sufficient  to  show  the  negotiations  to 
have  been  stamped  with  rank  usury.  Hay  no  stress  upon  the  fact 
so  strongly  pressed  at  the  tnal,  that  the  loans  were  made  in  the 
bonds  of  the  company,  which  were  under  par  in  the  market  at 
the  time,  because,  for  the  reasons  already  assigned,  I  am  unable 
to  discover  in  that  operation  any  corrupt  agreement,  or  any  pre- 
meditated cover  of  an  usurious  loan.  I  base  my  judgment  of  the 
character  of  the  loans  upon  the  evidence  which  shows  that  six 
per  cent,  was  taken  for  the  loan,  and  an  additional  six  per  cent, 
exacted  under  the  form  and  pretext  of  a  premium  of  insurance.    I 
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Feb.  Term,   can  not  view  this  pretcnilcd  insurance  in  any  other  light  than  that 

1829.  . 

*  of  a  cover  for  the  usurious  premium.  No  policy  appears  to  have 
The  Fulton  [y^Qn  issued  to  the  borrower,  n  )r  an^  contract  given  him  to  mani- 
ty  of  N.  York  fest  and  sustain  his  claims  in  case  the  life  should  fall  in.  We  find 
Benedicl.  ^h^^  it^  the  solitary  instance  in  which  a  real  insurance  was  effected 
on  a  life,  by  the  company,  a  policy  was  issued  and  delivered  to 
the  assured  ;  and  the  fact,  that  in  the  case  of  a  life  insurance  un- 
connected with  a  loan  or  discount,  a'  policy  was  issued  to  the  as- 
sured which  was  understood  by  the  company  as  obligatory  upon 
them,  appears  to  me  to  show,  that  in  other  cases  where  a  dis- 
count or  loan,  and  not  a  life  insurance,  was  the  primary  object  of 
the  parties,  the  life  insurance  for  which  the  borrower  was  re- 
quired to  make  a  formal  application,  and  to  pay  the  premium  of 
six  per  cent.,  but  for  which  no  policy  was  issued,  was  not  regarded 
by  the  parties  to  the  arrangement,  as  an  effective  and  binding 
contract ;  but  was  merely  colourable  and  intended  and  designed 
as  a  device  and  contrivance  for  cloaking  the  illicit  interest  ex- 
acted for  the  loan. 

If,  then,  the  character  of  the  dealing  was  a  loan  at  twelve  per 
cent.,  or  a  higher  rate  of  interest  in  proportion  to  the  shorter  time 
of  the  note,  as  I  distinctly  understand  it  to  be,  it  was  clearly  usu- 
rious ;  and  the  note  in  controversy  for  $15^000  and  that  for  ^5,000 
which  were  substituted  for  the  first  two  notes  for  ^25,000,  on 
which  the  advance  was  made,  being  taken  and  held,  as  respected 
the  residue  and  surplus  of  the  contract,  beyond  the  advance  and 
interest,  as  a  further  provision  and  security  for  those  antecedent 
and  still  subsisting  usurious  loans,  -were  illegal  and  void.  And 
the  note  in  suit  is  equally  irrecoverable  in  the  hands  of  the  plain- 
tiffs, however  innocently  ihey  may  have  taken  it,  as  it  would 
have  been  in  the  hands  of  the  original  parties  to  the  conupt 
agreement.  It  is  well  settled,  that  if  any  part  of  the  loan  or 
debt  for  which  the  note  or  security  was  given  is  usurious,  the 
security  is  void  ;  and  I  understand  the  courts  now  to  hold,  (in 
consonance,  as  t  conceive,  to  principle  and  sound  policy,)  that  it 
is  not  necessary  tnat  the  usurious  agreement  and  the  security  for 
the  accomplishment  of  its  illicit  purpose  be  simultaneous  ;  but 
that  if  an  usurious  loan  or  debt  is  previously  contracted,  and  at 
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any  subsequent  time  amy  security  is  given  to  the  original  parties  to   Feb.  Teim, 
the  contract,  or  any  exchange  of  securities  takes  place  with  them,  ^ 


for  the  furtherance  of  the  corrupt  agreement,  as  an  additional,  g^dtof  tb^a* 
provision  and  security  of  tlie  us?urious  loan  or  debt ;  such  se,-  ty  of  N.  Yor|t 
curity  becomes  equally  infected  with  the  taint  of  the  usurious  Benedict., 
debt,  as  it  would  have  been  if  taken  at  the  moment  the  debt  it- 
self was  contracted.  In  the  case  of  Cuthberi  v.  Haley ^  [8  Term 
Rep.  390.]  it  is  admitted  and  ruled  by  the  Judges,  that  if  one  se- 
curity is  stipulated  for  another,  and  the  first  is  contaminated  \>y 
usury,  the  second,  which  is  substituted  in  lieu  of  it,  if  given  to  the 
party  to  the  original  contract,  is  void.  And  in  the  case  of  Tut- 
hill  V.  Davisy  [20  John.  285.]  it  is  held,  that  a  mere  change  of 
securities  for  the  same  usurious  loan,  with  the  usurer  himself,  can 
never  legalize  or  purify  the  original  consideration, or  give  aright 
of  action ;  but  that  a  new  note,  given  in  renewal  or  exchange  fqv 
former  notes  infected  with  usury,  then  in  the  hands  of  the  origin- 
al party  to  the  usurious  contract,  without  any  new  cor^sideration, 
is  equally  infected  with  the  first  notes.  The  case  before  me 
comes  fully  within  the  principle  of  these  authorities ;  for  io  this 
case,  the  previous  notes  for  which  the  two  notes  were  taken  in 
exchange,  were  clearly  tainted  with  the  usury  which  infected  the 
debts  they  were  in  part  given  to  secure  ;  and  those  tainted  secu- 
rities were  in  the  hands  of  the  usurers  at  the  time  of  the  ex-, 
change.  But  the  case  of  Harmon  v.  Francis  Hawndy  [5  TaunUm^ 
780.]  is  still  more  apposite.  In  that  case,  several  usurious  trans* 
«ictions  had  taken  place  between  the  defendant's  son  and  the 
plaintiff,  in  which  the  former  was  indebted  to  the  plaintiff  in  a 
considerable  amount.  On  the  last  transaction  the  son  applying  fox 
another  advance,  the  plaintiff  agreed  to  make  him  a  further  ad^ 
vance  of  jC180,  on  legal  interest,  but  as  the  condition  of  doing 
so,  the  son  was  to  obtain  from  his  father  three  acceptances,  two 
for  jCIOO  each,  and  the  third  for  iTSO,  payable  at  different  pe« 
riods,  to  be  securities  for  the  whole  of  his  debts, — parts  of  which 
debts,  to  the  amount  of  jCIOO,  were  for  legal,  and  the  residue  for 
illegal  consideration.  The  whole  of  the  father'^  acceptances, 
however,  if  applied  to  the  sound  parts  of  the  debts^  would  not  be 
enough  to  discharge  the  same,  together  with  the  further  advance 
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f  eb.  Twm,    ofXldO.  Thebillsof  the  son,  accepted  by  the  father,  were  given  to 

! ihe  plaintiff  under  this  agreement,  and  the  bill  for  £50^  had  been 

Ifonkofthed-  P*'^'  '^^^  action  was  brought  on  one  of  the  bills  for  jClOO  ,  and 
tyofN.  Yoik  j^  ^as  held  that  the  plaintiff  could  not  recover,  and  the  derision 
was  put,  not  upon  the  ground  that  the  father's  acceptances  were 
of  themselves  upon  illegal  consideration,  for  they  clearly  were 
not, — but  because  they  w^ere  deposited  to  ensure  another  contract 
which  was  usurious.  It  was  the  agreement  to  obtain  them,  and 
the  actual  transfer  and  deposit  of  them  under  that  agreement,  as 
a  provision  and  security  for  a  pre-existing  debt,  mixed  up  and 
composed  of  sound  and  unsound  items,  that  gave  them  the  taint 
which  polluted  them.  And  it  was  because  the  part  of  those 
debts  which  were  usurious,  was,  by  the  agreement,  entitled  to 
partake,  and  might  partake,  of  the  benefit  of  that  security,  that 
the  acceptances  were  all  held  to  be  tainted  and  void,  notwith- 
standing that  they  were  not  given  or  contracted  for  at  the  time  of 
the  corrupt  agreement,  but  long  subsequently,  and  for  a  new  con- 
gideration  to  the  extent  of  the  advance  of  jCl50,  and  no  usury 
was  exacted  upon  them,  notwithstanding  that  they  were  se- 
parate and  distinct  bills,  capable,  each  of  a  dif^tinct  application, 
and  the  entire  amount  of  them  was  insufficient  to  repay  and  sa- 
tisfy the  advance  upon  them  at  legal  interest,  and  the  sound  part 
ef  the  subsisting  debts. 

The  Court  said,  in  answer  to  the  arguments  drawn  from  these 
sources,  that  the  bills  were  agreed  to  be  deposited  for  the  security 
■of  the  whole  debt,  and  were  consequently  given  for  the  one  part 
as  well  as  the  other ;  that  the  court  or  the  defendant  had  no 
power  to  direct  pr  controul  the  proceeds,  or  to  cause  the  same  to 
be  applied  to  the  legal  debts,  but  that  the  plaintifi  might  apply 
dte  money,  if  allowed  to  recover  it,  to  the  satisfaction  of  the  usu- 
rious debts,  and  then  sue  the  son  for  those  which  were  legal ;  and 
Chambre,  J.  said,  that  contract  was  entire,  and  the  security  given 
as  well  for  the  illegitl  as  the  legal  part  of  the  debt.  A  single 
glance  at  the  two  cases  will  show  the  striking  analogy  between 
them,  and  how  closely  they  resemble  each  other  in  their  leading 
features.  If  that  case  be.  sound,  the  rule  it  so  fully  discloses 
must  govern  this. 
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In  that  case,  the  father's  acceptances  were  Iqng  subsequent  to    B*cb<  Term, 
the  son's  usurious  contracts  with  the  plaintiff,  and  the  considera- 


tion for  them  was,  in  part,  a  further  advance  of  £\50  at  legal  Bankofthec^ 
interest,  the  residue  only  being  made  applicable  to  the  payment  ^7  «  ^  ^^^ 
of  the  antecedent  debts,  two  of  which  were  upon  legal  considera-  Benedict. 
lions,  and  which  legal  debts,  with  the  advance,  were  more  than 
sufficient  to  exhaust  the  whole  security.  Yet,  because  the  resi- 
due of  those  pre-existing  debts  of  the  son  were  upon  usurious  con« 
siderations,  the  whole  of  the  acceptances  were  adjudged  to  be 
void ;  and  in  this  case,  the  first  notes,  from  those  substituted  for 
them,  received  their  taint,  ihough  given  long  after  the  usurious 
debts  of  K.  &  R.  to  the  Hudson  Company  were  contracted ;  and 
not  taken  under,  or  simultaneously  with,  the  corrupt ;  and, 
though  the  consideration  of  the  long  advance  upon  them  was 
free  from  the  taint  of  usury,  yet  because  they  were  given  as  an 
entire  provision,  and  provision  not  only  for  the  legal  loan,  but  for 
the  subsisting  debts  anteriorly  contracted  upon  corrupt  considera- 
tions also^  they  must,  upon  the  principle  of  the  case  cited,  be  held 
irreconcileable  in  a  court  of  law. 

The  cases  differ  in  this  particular,  that  in  the  case  cited,  the 
sound  debts  of  the  son  to  the  lender,  and  the  further  advance  by 
him,  were  sufficient  to  absorb  the  whole  amount  of  the  accept- 
ances. But  in  this  case,  the  advance  is  insufficient  to  exhaust  the 
note  in  suit,  and  a  surplus  of  ^1,000  of  that  note,  and  the  whole 
of  the  note  for  ^5,000,  would  be  applicable,  and  to  be  carried  to 
the  credit  of  the  usurious  paper.  That  decision  has  therefore 
gone  further  for  the  suppression  of  usury  than  we  are  in  this 
case  called  upon  to  goi  I  am  aware  that  Spencer,  on  the  28th 
October,  lent  Keeler  |(3,000  on  the  check  of  K.  &  R.  payable  6n 
the  29th  October,  and  that  K.  &  R.  stopping  payment  on  that 
day,  the  check  was  not  paid.  No  interest  appears  to  have 
been  taken  or  charged  on  this  loan ;  and  it  was  pressed  upon 
us  at  the  argument,  as  a  pure  and  legal  debt^  towards  the  pay- 
ment of  which,  the  residue  and  surplus  of  the  note  in  suit 
ought  to  be  applied.  I  have  not  particularly  noticed  this  loan, 
because  it  has  not  struck  me  as  a  material  ingredient  in  the 
merits  of  the  controversy.     In  the  first  place  it  is  not  sufficiently 
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Fab.  Term,    shown  that  the  company  were  the  lendersy  or  could  exercise  the 

J right,  if  permissible  by  law,  to  apply  the  security  to  its  satisfac- 

Bank(^tMci-  ^*®°'  feeler  testifies  that  this  loan  was  made  to  him  by  Spencer 
tyof  N.Tork  out  of  his  own  pocket.  K.,  therefore,  did  not  regard  it  as  an  ad- 
Benedict  vance  by  the  company,  or  intend  that  it  should  partake  of  the 
benefit  of  the  security  furnished  by  the  notes  for  other  debts. 
And  Spencer  says,  that  he  made  the  loan  on  the  application  of 
Keeler,  and  upon  the  check  of  K.  &  R.  He  does  not  say  that 
the  loan  was  made  by  him  for  the  copnpany,  or  was  so  explained 
or  understood  by  Keeler.  He  does,  indeed,  make  use  of  tliis  ex* 
pression,  that  when  K.  &  R.  failed,  they  owed  the  Hudson  Idsu- 
rance  Company,  $10,000,  exchisive  of  the  advances  of  $11,000, 
and  $3000 ;  from  which  mode  of  expression  it  might  be  inferred, 
that  both  advances  were  understood  and  intended  by  him  to  be 
made  by  the  company.  But  he  nowhere  avers,  nor  does  it  appear 
in  evidence  that  the  company  were  the  lenders.  But  suf^pose 
such  to  be  the  fact,  still  both  advances  would  fall  short  of  the 
amount  of  securities,  and  the  sum  of  $3000,  would  remain  for  the 
furtherance  of  the  corrupt  agreements.  Neither  that  check  nor 
the  note  for  $5000  are  in  evidence,  and  the  case  is  silent  as  to  their 
destiny  or  disposition.  How  could  they,  then,  be  available  to  the 
plaintiffs  at  the  trial  for  any  purpose  1  The  check,  if  produced, 
might  be  found  to  be  clearly  out  of  the  pale  of  the  protection  of 
the  note.  But  the  decisive  answer  to  its  pretension  to  that  pro- 
tection, is,  that  upon  the  plaintiffs'  own  showing,  it  must  deduce 
its  title  to  partake  of  the  surplus  fund,  from  an  agreement  which 
devoted  that  fund  to  the  security  and  satisfaction  of  subsisting 
debts,  which  were  grossly  usurious,  and  which  it  commingles 
^ith  both  the  former  and  subsequent  advances,  and  entitles  to  a 
common  interest  in  it,  with  them.  The  privity  and  knowledge 
of  the  advance  of  $14,000,  which  this  note  was  first  to  repay,  or 
the  soundness  of  the  subsequent  loan,  cfinnot  rescue  them  from 
the  deleterious  effect  of  the  corrupt  agreement  for  the  apphca- 
tion  of  the  residue  and  surplus  of  the  notes  beyond  the  advance  of 
$14,000^  to  the  security  and  payment  of  the  antecedent  and 
subsisting  loans.  The  taint  of  the  infected  notes  polluted  the 
whole  security  and  avoids  it  in  totQ.    This  rule  may  iseem  rigor- 
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ous,  but  experience  has  shown  it  to  lie  necessary,  in  order  to    Feli.  Tenn, 
reach  and  counteract  the  devices  and  schemes  of  the  usurer,    ^,  ,.  -' — 
#hose  interest  would  tempt  him  on  all  occasions  to  ihtermix  Che  ^^^^  ^f  Uie  d- 
corrupl  with  innocent  loans;  if  the  sound  part  of  the  loans  was  ^yof^'Yoik 
in  jeopardy  by  the  operation,  and  a  security  given  at  the  time,  or     Benedict. 
subsequently  taken  for  the  whole  debts,  though  invalid  as  a  pro- 
vision  for  the  corrupt  loans,  it  could  still  be  made  available  td  him, 
as  being  for  thfe  satisfaction  also  of  those  which  were  untainted 
WithusOry.     The  lender  Would  always  Be  safe  in  realising  thfe 
viilue  of  the  security.    Having  parted  with  his  whole  power  and 
controiil  over  it,  and  Vested  the  sam^  in  the  lender  without  any 
special  agteethent  6r  direction  for  the  application' of  the  av&ils  of 
it, — must  riot  the  lender,  thus  possessed  of'th^  security  with  these 
ample  powers  over  it,  have  the  right  to  apply  the  proceeds  to  the 
paytnent  df  the  debts  for  which  it  issaied  in  such  order  as  be  ihay 
think  proper  1     Iffto,  the  usurious  loans  is  being  precarious  fie- 
mandj^  Would  have  the  preference  and  be  first  paid.     And  the 
only  eftectual  rfemedy,  for  the  niischief  would  seem  to  bfe,  to  ad- 
judge  tlfie  whole  beciirity  void,  if  any  one  of  the  debts  wUich  are 
to  partake  of  its  benefit  is  UinieA  v^ith  tisury. 

On  these  grounds,  the  defence  appears  to  ndfe  conclusive,  and 
withal  so  impregnable,  that  the  i^aintifts,  on  the  satee  eviderice, 
and  with  ilistructibns  firom  the  court  upon  the  law,  corresponding 
vKth  our  dpliilofis,  iibuld  hot  hope  to  escape  on  another  trial,  frotn 
a  verdict  again'^t  ihem.  And  I  deem  it  proper,  therefore,  to  re- 
frain frcmi  expressing  my  opinion  upon  the  other  branches  of  the 
defence ;  fi>r,  if  it  should  be  cohered  that  th)B  negotiation  of  the 
notes  to  the 'Hudson  Insurante  "Company,  and  the  advance  of 
that  cbmpariy  bpUn  tliem,  did  not  bring  ihem  within  the  prohibi- 
tion of  the  restraining 'act,  and  that  the  operations  of  the  com- 
pany with  them  ^rO  not  ^  entirely  unacithorised  by  their 
charter  as  to  "dfTect  their  vaUdhy,  or  the  right  of  recovety  at  law 
upon  them,  in  the  hands  of  that  bompany,  and  (hat  the  plaintiflk 
at  the  time  the  note  in  Controversy  was  taken  by  thera,  had  tio 
knowledge,  dfad  Were  not  chargeable  in  law  for  actual  or  con- 
structive notic^  of  any  pari  of  its  previous  history,  some  of  whieh 
are,  however,- in  part  conceded ;  yet  if  the  note  was  tainted  with 


552  Cases  in  the  superiok  court  of 

Feb.  T«nqi   U8ury,  it  is  Void.    And,  admittiog  tisury  to  have  been  a  queatioa 

I  AAA  .;•■*'•'  * 

1_    of  fact  for  the  jUry,  that  question,  in  the  views  I  have  taken  of  it, 

Bankome'ci-  was  not  submitted  on  this  trial  to  the  consideration  of  the  jury, 
ty  of  N.  York  and  must  be  referred  to  another  jury.  The  motion  for  a  new 
Benedict,      trial  is  granted  on  the  payment  of  costs« 

Oaklet,  J.  This  was  an  action  on  a  joint  and  several  pro« 
missory  note,  dated  the  32d  of  October,  1825,  for  $15,000  payable 
in  twelve  months  at  the  Fulton  Bank,  without  interest,  to  the 
order  of  Keeler  &  Rogers.  The  note  was  signed  by  the  defend* 
ant  and  W.  S.  Dezeng,  X  H.  and  E.  S.  Beach,  Gilbert  F. 
Lush,  Chandler  Starr,  Elias  Mather  &  Co.,  Spencer  Stafford, 
H.  &  S.  Stafford  and  Gregory  &  Bain.  The  plea  was  the 
general  issue  with  notice  of  special  matter.  The  jury  found  a 
general  verdict  for  the  plaintiffs  for  the  full  amount  of  the  note. 
The  defendant  now  moves  for  a  new  trial  on  several  grounds. 
L  It  is  contended,  that  the  note  in  question  is  void  on  the  ground 
of  usury,  and  that  the  Judge  at  the  trial  did  not  direct  the  juiy 
correctly  on  that  point.  I  shall  first  examine  this  feature  of  the 
case.  [The  Judge  here  stated  the  facts  of  the  case  as  far  as  they 
relate  to  this  point,  and  proceeded  as  follows :] 

The  law  on  this  subject  seems  to  be  well  settled.  If,  on  the 
discounting  of  the  notes  and  drafts  held  by  the  company  on  the 
22d  of  Qctober,the  premmm  of  six  per  cent,  on  life  insurance  was 
taken,  as  a  cover  for  exacting  more  than  legal  interest  on  tbese 
loans,  these  notes,  and  drafts  were  clearly  usurious.  It  is  also 
clear,  that  if  the  note  on  which  the  action  is  founded,  was  aiade 
solely  for  the  accommodation  of  K.  &  R.,  and  was  negotiated  by 
them  to  the  Hudson  Company,  as  security  in  whole  or  in  part,  for 
such  usurious  paper,  it  is  also  usurious  and  void.  These  bow- 
ever,  are  questions  of  fact,  which  ought  to  have  been  submitted 
to  the  jury,  and  however  strong  we  may  consider  theevidence  on 
these  points,  I  do  not  see  that  we  are  at  liberty,  as  the  case  comes 
before  us,  to  determine  them.  The  Judge  at  the  trial  charged 
the  jury,  that  if  the  note  in  question,  was  negotiated  to  the  Hud- 
son Company  to  secure  pre->exi8ting  usurious  paper,  in  the  hands 
of  the  company,  it  was  not  therefore,  itself  usurious.  If  the  Judge 
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erred  in  this  ojfiaim^  k  ioUows  of  Gour^e^  (hat  ibei e  tmiai  be  a  new  F«b.  Tmm, 
trial.  ^^' 


Id  the  caae  of  TtrfAtfl  v.  Dims,  [20  JoAiw.  Rep.  p,  «M.lthe  g^'j^J^j^ 
Supreme  Court  held,  that  a  mere  change  of  securities  for  the  same  ty  of  N.  Yoik 
usuriotts  loan  to  the  same  party  who  received  the  usury,  or  to  a     Benedict, 
party  having  notice  of  the  usury,  does  not  purge  the  original  ille- 
gal eensideration,  so  as  to  render  the  new  security  valid.     The 
same  doctrine  was  held  in  Jackson  e.  Henry  ;  [10  Johne.  Rtp, 
p.  19i6.]  and  the  case  of  Cuihberi  v.  Baky  [8  Term.  Rep.  p.  390.] 
19  there  cited  and  sanctioned.     In  Tate  v*  Wellmge,  [3  Tenm  Mep. 
p.  5S7.]  the  same  rule  was  laid  down  by  Lord  Kenvdn,  and  more 
recently  in  Preston  «.  Jacksonf  [2  Starkicy  2^1 1.]   by  Holbotd  J., 
at  nisiprius. 

The  principle  of  all  these  cases  is  familiar,  and  well  settled. 
In  the  present  case,  however,  it  is  said  that  the  loon  of  the 
$14,000  on  the  22d  of  October,  behig  clear  of  any  usurious  taint, 
aflfordsa  new  and  valid  consideration  for  the  notes  negiitiated  by 
K.  &  R.  on  that  day ;  and  although  they  were  to  remain  on  the 
happening  of  a  certain  contingency,  as  a  security  for  other  paper, 
which  might  be  usurious,  that  qircumstanee  cannot  make  them 
void.  It  is  to  be  remarked,  that  the  contingency  alluded  to,  ac-* 
tually  happened,  and  the  notes  were  accordingly  held  by  the 
Hudson  Company  as  valid  notes  for  the  full  amount  under  the 
original  agreement,  upon  which  they  were  negotiated,  and  I  am 
of  opinion,  that  the  new  consideration  for  the  notes  arising  out  of 
the  loan  on  the  22d  of  October,  being  coupled  with  the  agreement 
th^t  they  should  be  held  as  security  for  other  usurious  paper,  does 
not  take  them  out  of  the  operation  of  the  statute  against  usury. 
The  contract,  on  which  they  were  negotiated,  was  entire,  and 
being  void  in  part  by  the  statute,  must  be  considered  wholly  void. 
This  principle  is  fully  recognised  and  established  in  Harrismi  v, 
HaxMelf  [5  Taunt,  p.  780.]  and  in  a  case  stronger  than  the 
present*  in  6ivour  of  the  impeached  security. — In  that  case,  the 
acceptances  in  queetMMi,  applied  to  the  sound  part  of  the  transac- 
tions, would  not  pay  the  money  actually  advanced,  without  usuri- 
ous interest ;  v^hereas,  in  the  case  now  before  us,  the  new  loan 
VOL.  I.  70 
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Feb.  TettB,    Of  the  2*d  of  October,  with  the  subsequent  advance  of  $9000,  is 

*^^'        less  than  the  amount  of  the  two  notes  negotiated  at  that  time. 

The  Pulton         j^  ^^  contended  on  the  argument,  that  the  note  in  question 
BanKoi  tneci-  ^  »r     o    -n  ^ 

tyofN.  York  ^^8  not  an  accommodation  note  for  the  benefit  of  K.  &  R.,  ana 
Benedict  and  was,  therefore,  a  valid  subsisting  contract  at  the  time  it  was 
passed  to  the  Hudson  Company.  If  this  was  so,  any  usury  in  the 
agreement  at  the  time  of  its  negotiation  to  the  company  would 
not  affect  it.  This  view  of  the  subject  was  thought  to  be  sup- 
ported by  the  assignment  of  the  property  of  K.  &  R.  to  the 
makers  of  the  note.  It  was  said  that  that  assignment  constituted 
a  good  consideration  for  the  note  of  $50,000  mentioned  in  it,  as 
between  the  makers  and  payees  ;  and  that  K.  &  R.  could  tiave 
enforced  payment  of  it,  though  it  had  never  been  negotiated  by 
them.  Assuming  that  the  note  now  in  question,  may  be  con- 
sidered as  having  the  same  conoection  with  the  assignment  as 
the  note  for  $50,000,  it  is  quite  clear,  that  it  was  not  the  inten* 
tion  of  the  parties  that  it  should  be  paid,  unless  it  should  be  ne- 
gotiated by  K.  &  R.,  and  the  money  raised  on  it  for  their  benefit; 
and  the  other  evidence  in  the  case  is  quite  conclusive  to  show, 
that  all  the  notes  in  question  were  made  exclusively  for  the  ac- 
commodation of  K.  &  R.  They  were  not,  then,  subsisting  notes 
in  judgment  of  law,  until  they  were  negotiated  by  the  payees, 
and  any  usury  in  such  negotiation  is  fatal  to  them.  [Marvm  v. 
JtfcCuUttm,  20  Johns.  Rep.  p.  238.  Mana  v,  Ckmrnnssion  Con^Mmjfy 
\  5  Johns.  Rep.  p.  44.  Powell  v.  Waters^  17  Johns.  Rep.  p.  176.  J 

It  is  also  contended,  on  the  part  of  the  defendant,  that  the 
note  in  question  is  void  by  virtue  of  the  2d  section  of  the  act  to 
restrain  incorporated  Banking  Associations.    [2.  R,  L.  p.  214.] 
That    act    provides,   *'that   no    person  unauthorized    by  law 
"  shall  become    a   member  of   any  association  institution  or 
*' company,    or    proprietor    of    any    bank    or    fund    for    the 
purpose   of  issuing    notes,    receiving   deposits,   making    dis^ 
eowUSf  or  transacting  any  business^  which   incorporated  banks 
*^  may  transact."  The  act  inflicts  a  penalty  on  any  person  coming 
within  its  scope,  and  then  provides,  that  *^  all  notes  and  secnri- 
**  tics  for  the  payment  of  money  or  the  delivery  of  property  made 
**  or  given  to  any  such  association,  institution,  or  company,  not 
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**  authorised  as  aforesaid,  shall  he  null  and  void.''    The  note  in    Feb.  T«nn, 
question  having  heen  negotiated  to  the  Hudson  Insurance  Com- 


pany,  partly  on  a  loan  of  money,  and  partly  in  security  for  notes  Bankof  thed- 
and  drafts  previously  discounted  by  that  company,  it  becomes  ne*  *J  ®^  ^^  Yoik 
cessary  to  ascertain  whether  that  company  was  acting  within  the     Benediot 
scope  of  its  authority,  as  derived  from  its  act  of  incorporation.  In 
the  case  of  the  People  v.  The  Utica  Itmarance  Company ^  [15  Johns. 
R.p.  358.]  the  general  principle  is  laid  down,  that  a  corporation  has 
no  powers  except  such  as  are  specially  granted  by  the  act  of  in- 
corporation, or  such  as  are  necessary  to  carry  into  effect  the  ex- 
pressly granted  powers.     And  this  principle  has  since  been  con* 
stantly  recognized.     This  company  was  incorporated  for  the  pur- 
pose of  making  insurance  against  fire,  marine  insurance,  and  all 
other  insurances  not  prohibited  by  law.     \_Se8.  34.  Ch,  154.] 

The  first  section  of  the  act  of  incorporation,  provides,  among 
other  things,  that  the  Company  shall  have  the  power  of  ^  con- 
**  tract iog  and  being  contracted  with,  relative  to  the  purposes  and 
business,"  for  which  the  corporation  was  created,  as  declared  in 
the  said  act.  The  second  ^euiion  prescribes  the  mode  of  secur- 
ing the  the  capital  stock,  which  is  to  be  by  <*  Uen  on  real  estaie.^ 
By  the  Mi  sectiony  the  company  is  authorised  to  invest  the  capital 
stock,  from  time  to  time,  in  any  of  the  public  stocks.  The  7th 
eedum  specially  defines  the  kinds  of  insurance  which  the  compa- 
ny is  at  liberty  to  make.  The  1  ith  seetion  prohibits  the  company 
from  making  any  contracts  for  the  payment  of  money  only,  un- 
less under  the  seal  of  the  corpovation. 

Here,  then,  is  a  corporation  with  clearly  defined  powers — ^its 
objects  specially  pointed  out,  and  its  right  of  making  contracts 
strictly  limited  to  the  purposes  and  business  for  which  it  was  crea- 
ted. The  mode  of  investing  and  securing  its  capital  stock,  is 
distinctly  prescribed,  leaving  no  room  for  implying  any  power  of 
loaning  money  generally  for  the  purpose  of  such  investment.  It 
w  true  that  it  had,  by  fair  implication,  the  right  to  make  contracts 
for  the  payment  of  money  under  seal,  but  such  right  cannot  be 
considered  as  general  and  unlimited,  without  disregarding  all  the 
other  provisions  of  the  act.  The  general  restriction  of  the  power 
of  contracting  to  the  purposes  of  insurance,  taken  in  connection 
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Mk  Totib,    with  the  power  of  making  cootracts  under  seal  for  the  payment 
^^^^        of  moneyy  clearly  shows,  that  the  latter  power  must  be  confined 
The  Fulton    io  the  giving  of  bonds  or  making  of  contracts  for  the  payment  ef 
ty  of  N.  York  such  debts  as  the  company  should  incur  in  the  course  of  its  regii* 
6ene<lict.     ^^  bustttess.     Any  other  construction  would  conflict  with  the  ge- 
neral intent  of  the  act  of  ineorporation,  and  would,  in  its  practical 
eSdcta^  defeat  most  of  the  restrictions  and  limitations  contained 
in  it. 

It  is  quite  clear,  from  this  view  of  the  act,  that  the  company 
had  no  right  either  to  discount  a  note  or  to  loan  money  in  any 
manner  on  the  security  of  a  note.  It  is  not  given  to  it  expressly 
by  its  charter,  nor  is  it  in  any  d^ree  necessary  to  carry  into  efTeci 
any  power  delegated  to  it.  The  case  eomes  entirely  within  the 
principles  laid  down  by  the  Supreme  Court,  in  the  Peopk  r.  The 
Uika  Inturanee  Compamf^  and  in  the  cases  of  The  Jfew^Tark 
Firmnm  heurance  Co.  v.  Sturget  and  Ebf.  [2  Cow.  R.  664.  67&] 

It  appears  from  the  testimony  of  Spencer,  that  the  company, 
acting  under  this  charter  of  strictly  limited  powers,  abandoned 
almost  entirely  all  the  objects  for  which  it  was  created ;  that  it 
made  little  or  no  insurance  of  any  kind,  and  that  its  general  and 
umial  business  in  the  em|doyment  of  its  capital,  was  discoimtifig 
nates^  and  Unming  money  on  noU$,  or  other  personal  security. 

Here,  (hen,  was  an  existing  fund  diverted  from  its  legitimate 
purposes,  and  applied  to  one,  at  leasts  of  the  kinds  of  busineaa 
generally  transacted  by  incorporated  banks;  and  in  the  case  of 
The  Firemen  Ins.  Co*  v.  Ely,  SuthsrlanO)  J.  says  that  the  ^  or-. 
^*  dinary  and  habitual  application  of  a  fund  to  any  of  the  purposes 
*^  of  banking,  is  conclusive  evidence  of  its  creation  for  such  pur* 
"  poses." 

In  the  People  v.  Bariote^  (6  Cow.  it.  p.  884.)  the  Court  say,  that 
^  the  discounting  of  notes  is  the  principal  business  of  a  banking 
*^  institution,"  and  it  would  be  doing  violence  to  common  sense  to 
consider  that  the  loaning  of  money  on  notes,  when  the  interest  in 
taken  at  the  termination  instead  of  the  commencement  of  tbe 
loan»  is  not  a  discounting  of  such  notes  within  the  fair  meaning 
of  tlie.  restraining  act.  Nor  can  it  be  successfully  eonlendsd, 
that  the  giving  of  bond»  in  exchange  for  notes  discounted  in  Ijeu 
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of  other  notes  or  contracts,  for  the  peymeiK;  ef  monef  not  uioder  r«b.  Tmb^ 
seal,  (as  is  ordtnarily  done  by  banks,)  ean  at  allt  vuy  the  daae.  ^^^'  . 
Such  distinctions,  if  sustained^  would  efiectuallj  render  the  re*  ^^J^SjJ*- 
straining  act  a  dead  lietten 

Here,  then,  we  have  a  company  or  association  nnauthoriaedby 
law  to  carry  on  any  kind  of  banking  business,  possessing  ii  iond^ 
and  habitually  devoting  that  fund  to  some  of  the  ordinary  purposes 
of  banking.  It  does  not  seem  to  admit  of  doubt,  that  in  dmog  so, 
it  was  in  the  constant  habit  of  violating  the  provisions  of  the  re- 
straining act;  and  it  follows,  that  all  notes  or  securities  given  to 
it  are  null  and  void  by  the  express  terms  of  the  law. 

The  Judge,  on  this  part  of  the  case,  held  at  the  trial,  that  the 
negotiating  of  the  note  in  question  to  the  Hudson  Conpany,  un- 
less it  was  usurious^  did  not  render  it  invaKd.  In  this,  I  apprehend, 
there  was  error,  and  that  upon  this  ground,  alsov  a  new  trial  ought 
to>  be  granted. 

There  are  other  questions  involved  in  Ihecase,  upon  wUoh  I 
have  not  thought  it  necessary  to  give  any  decided  opinioD,  in  the 
present  stage  of  the  cause.  I  will,  however,  state  my  present 
view  of  them. 

I.  The  note,  if  not  void  by  the  restraining  act,  is  clearly  taken 
by  the  Hudson  Company  without  authority  ;  and  it  may  well  be 
contended  that  no  action  can  be  sustained  on  it  by  the  company. 
If  the  plaintiffs  had  notice  of  the  feet,  that  the  note  bad  been  ne- 
gotiated to  that  company  when  they  took  it^  the  illegality  of  the 
transaction  can  be  set  up  against  them.  This  question  of  notice 
was  left  to  the  jury,  but  under  instructions  too  onrrow.  They 
were  told,  that  notice  to  individual  directors  was  not  notice  to  the 
corporation,  unless  brought  home  to  the  boards  or  to  the  officers 
of  the  bank.  1  think  that,  under  some  circumstances,  notice  to  a 
director  ought  to  charge  (he  corporation,  as  where  the  director 
acts  in  any  particular  business,  as  the  special  agent  of  the  bank, 
as  in  the  case  of  Rathbane,  He  was  one  of  a  committee  to  in- 
qutte  as  to  this  very  note,  and  be  knew,  or  thought  he  knew,  that 
the  note  had  been  negotiated  to  the  Hudson  CompaTly.  He  may 
have  been  mistaken  in  this^  but  that  matt^  ought  t^  have  been: 
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I 

Feb.  Term,    left  io  the  jury.    I  think  that,  under  the  circumstancee,  whateyer 

^^^^        ought  to  have  put  Rathbone  on  inquiry  relative  to  the  note,  were 

T^  K.tton    i(  )|;.  n  1  vidnal  case,  ou^t  also  to  be  considered  siifficientto 

Bank  of  the  «- 

tj  of  N.  York  charge  the  corporation  with  the  duty  of  making  inquiiy   also. 
Benediet      The  true  quo^tiou  is  not,  whether  the  bank  had  positive  knowl- 
edge of  the  fact,  but  whether  they  had  knowledge  of  circuin« 
stances  which,  in  the  exercise  of  ordinary  prudence,  ought  to 
have  put  them  on  their  guard« 

II.  As  to  the  extent  of  the  recovery  by  the  plaintiffs.  I  am  inclined 
tothifik,  that  the  Hudson  Company  could  not  sue  on  this  note :  and 
the  plaintiflB  cannot,  in  any  event,  recover  beyond  the  extent  of 
their  advance  on  the  note.  If  the  note  itself  was  v<Nd  in  the  hands 
of  the  company,  it  seems  that  the  numey  loaned  might  have  been  re- 
covered back  by  thatcompany,  and  that  for  any  thing  advanced  by 
them  on  the  note,  beyond  the  sura  received  from  the  plaintiffi,  the 
company  may  still  have  their  action  against  Keeler  &  Rogers. 
[10  Jokn.  Rep.   198.   8  Coioen't  Rep.  20.] 

III.  In  relation  to  the  questions,  which  arose  on  the  trial  as  Co 
the  impeachment  of  the  character  of  witnesses.  I  think  that  a 
witness  cannot  be  asked,  whether  from  his  pereanai  knowledge  of 
the  impeached  witness  he  would  believe  him  under  oath. 

The  English  rule  seems  to  be,  to  inquire  of  the  impeaching 
witness  his  means  of  knowledge  of  the  general  character  of  the 
witness  impeached,  and  whether,  from  svch  knowledgej  he  would 
beHeve  him  under  oath. 

This  seems  to  me  the  true  rule.  To  inquire  only  as  to  general 
character  for  trwth  seems  too  narrow.  His  general  character  for 
truth  and  honesty  must  be  the  ground  of  his  general  credii  ae  a  wtf- 
neee.  If  a  man  when  asked  that  question  says,  that  it  is  good,  no 
further  inquiry  is  necessary,  as  the  law  then  implies,  that  (he 
witness  is  entitled  to  credit.  If  the  answer  is,  that  it  is  bad,  the 
other  party  may  inquire  into  the  general  grounds  of  such  opmon^  in 
order  to  enable  the  jury  to  determine  as  to  the  extaU  of  such  had 
character^  and  how  far  it  ought  reasonably  to  discredit  the  wit- 
ness ;  and  it  is  competent  also,  in  such  a  case,  to  ask  whether^ 
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notwithstandiog  such  general  bad  character,  the  impeaching    Vtb.Vtnt, 
witness  considers  him  entitled  to  eredti  upon  oath,  because  that  ......^ ^ 


seems  to  fix  the  extent  and  nature  of  the  general  bad  character  ^f  ^^^ecL 
attributed  to  him.  ty  of  N.  York 

Benedict. 

IV.  As  to  the  question  put  to  M.  Hoflman,  It  seems  to  me, 
that  the  Judge  erred  in  telling  the  jury,  that  they  were  to  lay  out 
of  view  entirely  the  evidence  of  Spencer's  bad  character,  if  it  con- 
nected itself  solely  with  the  conspiracy  cases.  A  bad  character 
may,  and  often  does  arise  from  a  particular  transaction.  Suppose 
the  case  of  a  man  tried  for  perjury  and  acquitted,  but  on  grounds 
of  a  technical  kind.  That  trial  toayju9ily  fix  his  character  as  a 
witness,  to  be  infamous. 

The  true  rule  is^  that  you  may  inquire  into  the  origin  of  the 
opinion,  that  a  witness's  character  is  bad,  for  the  purpose  of 
enabling  the  jury  properly  to  estimate  it ;  but  it  is  going  too  far  to 
tell  them,  that  they  cannot  notice  such  evidence  at  all,  if  it  arises 
from  a  charge  made  against  the  witness,  of  which  he  was  ac- 
quitted.* 

Mte  Trial  granted, 

fWtid  &  Hoyf,  AWsfw  the  jiff's.      R.  C,  Wheeler,  ^M>y/or  DeM 
♦  Upon  thiB  last  point,  vide  4  Wmi,  R.  ««9.  The  People  v.  Mather. 
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JkpATmm, 

V.  versus 

The  Mechan*- 

ic8»PireIn8ur-  ThE   MECHAmcS*  FiRE    iNSURAlfCfi   COMPANr. 

anc#  Company 

In  an  metion  upon  a  policy  of  insurance  agabst  6ny  if  the  defendaato  admit  tiiat 
rtk^  are  liable  for  the  loee,  and  the  eontmveivy  hebvaiexi  the  partiea  ralateaaolely 
4aiteiitf  of  injuigr*  ^d  the  amottol  of  Ion  sqataHMdhy  the  awored,  the  covt 
will  refer  the  maUer  to  refereeq,  to  adjust  the  amount. 

In  mixed  questions  of  law  and  fact,  where  long  accounts  are  involyed,  it  is  the 
pntotice  of  the  court  to  hear  the  cause  until  the  questions  of  law  are  disposed 
of,  and  then  Mfer  the  acoounts  to  referees.  If  the  referees  named  are  objeetod 
to  by  okher  party,  the  couit  ^liU  diaw  them  from  the  jury  bos. 

Vlfr-  P*  ^  Covfdryf  ob  the  part  of  the  defmdonU  in  this  cause, 
moved,  that  the  matters  in  <^ontrover^  between  the  parties  be  re- 
ferred to  re&reesi  to  adjust  the  amount  of  the  plaintiff's  claunr 
The  defenc)anis  (he  said)  admitted  the  .making  of  the  policy,  and 
their  liability  for  the  loss,  and  their  defence  related  to  the  ammmt 
of  the  plaintiff's  claim,  and  not  to  the  principles  upon  which  it 
was  founded.  The  preliminary  proofs  showed  a  great  number 
of  items  said  to'ihave'been  injured  or  destroyed ;  and  Mr.  Cowdry 
contended,  that  the  accounts  relating  to  the  injury,  should  be  re** 
ferred  to  referees  for  adjustment. 

Mr.  J.  Auhon,  contra^  for  the  plaintiff,,  resisted  the  motion  upon 
the  ground,  that  questions  of  law  might  arise,  which  could  not 
i  disoosed  of  hv  the  referees. 


be  disposed  of  by  the  referees. 


Per  Curiam.  The  defendants  admit  all  the  principles  upon 
which  the  plaintiff^s  claim  rests,  and  confine  their  defence  ezclu- 
sively  to  the  items  of  injury,  and  the  amount  of  the  loss.  There 
cannot,  therefore,  be  any  questions  of  law  involved  in  the  con- 
troversy,  and  the  duty  of  the  referees  will  be  confined  entirely  to 
the  questions  of  fact  presented  by  the  account  of  loss.  As  the  in- 
jury  sustained  by  the  plaintiff  extends  to  a  great  variety  of  items, 
the  amount  and  extent  of  his  loss  can  be  much  more  conveniendy 
ascertained  by  referees  than  by  a  jury. 
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Where  there  are  mixed  questions  of  law  and  fact  presented  by 
loDg  iocounta^  our  practice  is  to  hear  the  cause  until  the  questions 
of  law  are  disposed  of,  and  then  send  the  accounts  to  referees  for       SsnUe 
adjustment.     The  jury,  in  the  meantime,  are  directed  to  hang  in  The  "NMma^ 
a  verdict  for  an  amount  sufficient  to  cover  the  plaintiff's  claim,  Ue^Compii^ 
which  is  to  be  modified,  or  reAiced  to  the  aihount  iPeported  by  the 
referees.    This  practice  saves  much  time,  and  the  referees  can 
look  into  the  items  of  the  accounts  with  a  proper  degree  of  accu- 
racy and  care.     If  the  referees  named  are  objected  to  by  either 
party,  the  court  will  draw  them  from  the  jury  boz»  and  obtain  an 
impartial  tribunal  by  this  means.      This  course  will  be  resosted 
to  in  the  present  case,  if  fhe  parties  object  to  the  referees  now 
named  to  the  court. 

•/wefioii  gitMl0V» 
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~  The  Presioent,  Directors  &  Co.  of  the  Fulton  Bake  of 

Fulton  Bank  tHE  CITY  OF  NeW-YoRK, 

TbR  P&fi8iU>EffrT.  htVD  D1HECTOR8  OF  TBE  PuOSNIX  BaIVK. 

Where  a  negotiablQ  promifiSDry  note,  endorsed  in  blank  by  the  payee,  has  been 
fraudulently  or  feloniously  taken  from  the  true  owner,  and  that  fact  is  shown  at 
the  trial ;  the  person  into  whose  hands  it  passes,  cannot  recover  upon  it  against 
the  Maker,  mileea  he  show  himself  to '  be  an  innocent  and  botMjidi  bolder  lor  a 
Hthiable  oadsideiatioa. 

The  Phooniz  bank  of  the  City  of  New-York  issued  a  poet-note*  payable  60  days 
after  dale,  to  J.  Q.  or  order,  on  demand.  This  note,  being  endorsed  by  J.  G., 
was  put  into  the  mail  at  Charleston  in  the  state  of  Soutli  Carojina,  to  be  trans- 
mitted to  N.  Y. ;  bat  the  mail  being  robbed,  it  nerer  reached  the  hands  of  the 
true  lywngMytml  ptaaed  into  the  posseflsion  of  Prime,  Ward,  Klng&  Co., who 
deposited  it  in  the  Fulton  Bank  and  received  credit  for  a  like  amount,  in  acoomt 
with  that  bank.  The  pliintiA  pteseoted  the  note  to  Che  Phoenuc  Bank  for  pay- 
ment, and  it  was  refused,  upon  the  ground  that  the  note  had  been  stolen  from  the 
true  owners,  who  had  requested  the  defendants  not  to  pay  it  The  ammmt  of 
the  note  although  passed  to  the  credit  of  P.,  W.,  K.  &  Co.,  by  the  Fulton  Bank, 
had  never  been  drawn  out  by  them,  and  upon  action  brought  by  the  Fulton  Bank, 
against  the  makers,  to  recover  the  amount  of  the  note — it  was  hbld,  that  the 
mere  act  cf  giving  credit  to  P.,  W.,  K.  &  Co.,  for  that  amount,  by  the  FultOB 
Bank  upon  their  books,  did  not  constitute  them  bmiafide  holders  of  the  note  for  a 
valuable  consideration. 

Bank  post  notes,  overdue,  are  not  to  be  regarded  as  subject  to  all  tlie  rules  applica- 
ble to  ordinary  promisaoiy  notes,  but  they  become  assimilated  in  their  character 
to  ordinary  Bank  notes. 

^tsumpdt^  brought  by  the  plaintiffs  to  recover  the  amount  of  a 
post-note  for  fifty  dollars,  ^nade  by  the  defendants,  and  bearing 
date  on  the  2dd  of  December,  1826,  payable  sixty  da}^  after  date, 
to  Jasper  Grosvenor,  or  order,  an  demand. 

The  defendants  upon  the  record^  had  themselves  no  objections  to 
make  against  the  payment  of  the  note  to  the  plaintiffs,  and  the 
defence  was,  in  fact,  interposed  by  S.  8l  M.  Allen,  lottery  dealers, 
who  claimed  to  be  the  real  owners  of  the  note,  and  tliat  it  bad 
been  stolen  from  them  under  the  following  circumstances : 

S.  &  M.  Allen,  for  the  purposes  of  their  business,  had  oflkes 
established  both  in  New-York  and  at  Charlestoji,  South  CarosliiHu 
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TiieBote,  after  itlnulbeeniaroed,  was  etidon^bjr  Qnmeaot    ApniTma, 
the  payee,  to  one  Samuel  Si.  John,  and  by  hiifn  to  B:  ft  M.  Alleti  ^ 


ai  CterJejAM,  whilher  it  had  been  eent  bb  a  renriltafice.  %  ft^M.  '  Mmit  BMbII 


iUlon,  onf  the|88d  of  Ftbruatry;  182t,  iie(Mi«ifed  the  Mte  hi  qaes^  ^ 
lion  in  a  package  with  other  neces,  which  they  had  purehaaed,  iil 
tha  Dudl  atClharleBtMiy'diiiected  to  d.'ft  M.  Alkln  of  New-York: 
The  mail,  which  left  Charlaston  on  that  day,  was  n^befd;  and 
nevrer  anriv^  at  Ndw-York ;  by  whteh  means  the  package  of  nates 
addressed  to  B.  ft  M.  Allen  did  not  teach  its  destinatkm. 

The  declaration  eontained  aconnt  upon  the  note,  in  which  the 
plaintiflb  claimed  as  endorsees  direct  from  Gnosvenor,  and  the 
common  mon^  counts  were  also  added. 

The  defendants  pleaded  the  general  is^ue,  and  with  the{dea  gave 
a  special  MHice,  setting  forth,  with  great  particularity,  the  ea- 
dorsement  of  the  note  by  Grosvenor  to  St.  John,  and  by  him  to 
S.  ft  M.  Allen  ;  that  the  note  was  put  into  the  mail  at  Charles- 
ton on  the  82d  of  February,  1827,  directed  to  them  at  NeKr-York ; 
that  the  mail  was  immediately  afterwards  robbed,  by  which 
means  the  noN>  in  questton  never  came  to  tiie  persons  to  ^hbm 
it  was  addressed.  The  notice  further  stated,  that  £).  ft  M.  AUtin 
were  the  real  owners  of  the  note^  and  called  upon  the  plaintrlA-to 
show  Che  tme  abd  drtumsiances^  under  which  the  not«  came  into 
their  possession,  together  with  the  consUeraHot^  which  they  had 
paid  for  it. 

The  cause  was  tried  on  the  5th  day  of  January,  '1829,  1>efore 
Mr  Justice  Oaklbt.  At  the  trial,  the  plaintifti  presented  the 
note,  whieh  was  in  the  following  words,  vizt :  **  Sixty  days  after 
^<  date,  the  President  and  DhectorB  of  the  Phcentr  Bank  of  HeW'^ 
^  Toric  promise  to  pay  Jasper  Grosvenor,  or  order,  fifty  dollars  on 
'<  dmand.     New-York  S3d  December,  1826. 

"  J.  BooGS,  PtesiMi. 

**  J.  DfiLAPiKLD,  Coihkry 

The  note  was  endorsed  by  Grosvenor  in  blank,  aild  upon  it 
there  had  been  written  this  additional  endorsement,  *^  pay  S.  ft 
^  M.  AHcoi,  or  order. 

" SAMt..  St.  John,  Jtm** 
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J 

f   -  for  tlie  ptajotifie*  after  tbe  coipuieMemeDtof  tbe  action. 


^^'^  /I%^ef(Nida«t9  pfDved  aaticffMstorily  Ihai  ibfi  note  m  quealioii 

^         W^  j>ttt  into  the  mail  ai  Cbi|rlastQO»  <m  the  9M  of  Febmar^t 

Bnk.  1897,  addressed  tpSl  «^  M.  Allen,  at  NewrYork ;  tbat  it  waa  at 

tbat  itii^e  their  property,  j^nd  that  it  had  been  taken  feloDiouily 

fjqilPfi  the  Koail  inunediately  tberetaftar. 

The  robbery  of  the  mail  was  also  showB,  and  notkaa  <rf  it  had 
been  given  in  Philadelpbif^  and  New-Torfc*  Seteral  of  the  stokn 
notea  heloqging  to  S*  &  M»  Allen  bad  been  presented  at  their 
cioqn^er  in  New* York,  for  endofBement,  imdibey  bad  lAated  tothe 
holders  that  the  notes  had  been  stolen  ^om  the  aaail.  The  de- 
fendants themselves  had  received  inioaripalioii  €t  the  robbery,  by 
a  printiad  notice,  and  liad  paid  S*  &  M.  AUep  the  amount  of  the 
|)ote  after  it  had  been  stolen  from  the  mail,  reoeiving  from  them 
at  the  same  time  a  bond  of  indemnity. 

On  tbe  part  of  the  plaintiflb,  it  appeared  that  the  note  in  qties<- 
^pn  bad  been  received  by  them  on  the  idth  of  February,  1828, 
ffom  Prime,  Ward,  King  &  Co.  in  deposite.  That  it  was  sent  to 
the  Phcenix  Bank  on  the  26tb  of  that  mpnth,  and  returned  on  the 
^me  day,  with  a  message^  tl^at  it  was  a  stolen  note  andoould  not 
be  received.  It  waa  then  sent  to  P.,  W.,  K.  Jt  Co,'a  office,  and 
they  r^tiimed  it  to  the  pkintiifs.  When  ^he  note  was  presented 
to  Prime,  Ward,  King  &  Co.,  by  the  messenger  of  the  plaintiffii, 
thi^  oflTeiEed  to  take  it  b^pk  if  l)c  would  $wpar  that  it  was  received 
of  (Aftn,  by  the  Fql^^n  Bank-  The  messenger  did  not  make  the 
nalb,  as  ^^  W^  K.  &  Co^  did  not  prees  it  ^ppn  him,  li  they  had 
dpn^  apv  l^e  witness  would  have  ma^  ftbe  affidavit,  and  Pf,  W., 
]^  &  G04  declpiredi  tba^  they  did  not  know  where  they  gtt  tba 
note.  It  appeared,  however,  that  this  declaration  was  received 
froapi  the  m08seng8i9  who  returned  the  note  This  testimony  was 
objected  to  by  the  plaintifls  but  admitted  by  th^  court. 

It  further  appeared,  that  the  note,  when  received  by  the  Ful- 
ton Bapjr,  bad  fee^  carried  to  the  credit  pf  P.,  W.,  K.  4  Cb. ; 
that  ther§  was  a  large  bAJai^ce  to  their  ofiedit  in  th^t  bank  pn  the 
25th  and  26th  of  February,  1828,  and  for  sevec^I  day»«)|ertaf* 
t«»    Tfhe  fipte  went  into  Iheir  general  account,  and  they  drew 
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tfaecks  oa  (boae  d«jr«»  leavings  b^firv^,  a  large  balance  to  thanr   ApUlWan, 

credit.     The  Fulton  Bank  had  never  :tiiken  any  steps  to  ooUeet -^ 

the  m<m^  af  Prime,  Waid,  King  Mi  Co.    Mr.  Ward,  one  of  the  MtM 
purtoens  in  that^rni»  hemg  exaoMDad  as  a  vimess,  testified,  tluii        ^ 
bakliew  not  from  whence  their  bouse  obtained  the  note,  natwu^ 
there  any  means  of  aacertjtiniBg  that  &ct.    He  staled,  kowevari 
ihat  on  the  ISi^  of  July^  18S7,  P.,  W.,  K.  &  Co.  received  two 
|K)et-no(LS8  of  the  PhfBnix  Bank,  for  $500  each,  from  Horatio 
Gales  &  Co.,  of  Montreal,  which  the  defendanta  had  reAiaed  to 
{M^,  upon  the  ground  that  they  were  slolati  notes,  and  that  they 
had  received  notice  wH  to  pay  them.    The  witness  first  heatd  of 
the  robbery  in  July>  1828.  Notice  of  the  robbery,  it  appealed,  had 
not  been  ma^  pubUc  through  the  papers,  upon  the  suggestioB  of 
the  post  Master  G^eral,  who  thought  that  it  might  interfere 
with  the  detection  of  the  robbers. 
Upon  this  testimony,  the  counsel  for  the  defendants  insisted, 

h  That  the  noie»  having  been  received  by  the  plaintifls  after  it 
had  become  due,  the  defendants  had  a  right  to  make  the  same 
defiance  aa  if  the  suit  had  been  commenced  by  the  finder,  or  a  rob- 
ber, and  ctaimed  to  have  the  coli6*t  charge  the  jury,  thai  if  they 
were  satisfied  that  the  note  in  4{uesiion  belonged  to  B.  A  M. 
Allen  &  Co.,  and  had  been  lost  or  stolen,  they  should  find  a  ver- 
dict far  tlie  defcndants, 

•  « 

II.  That  the  note»  by  reason  of  the  last  endoraemenU  ought  to 
be  regarded  as  e  note  payable  to  orderi  and  that  the  iJairtiflTs  had 
acquired  no  right  to  U»  a«  S..  &  M^  ASitn  had  not  indenied  it, .  atid 
on  that  ground,  the  jury  ought  to  find  a  vefdict  lor  the  ddsnd* 
ants. 

III.  That  the  plaintifis,  under  the  ciroumstanees  of  the  easet 
were  not|  in  judgment  of  )aw,  holders  of  the  note  ibr  a  toluoMe 
cwmderaHon;  as  they  bad  parted  with  nothing  on  the  credit  of  )t» 
before  they  received  notice  of  its  less,  and  could  eithev  have  Visaed 
ifo  (TedH  they  had  given  P.,  W.,  K.  &  Co.  for  the  not^,  or  charg- 
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Afmi  Tefia,    ed  il  to  them,  if  ibey  bad  chosen  8o  to  do»  and  chat  on  this  ground 

'- —  the  jury  ought  to  find  a  verdict  for  tbfe  defendants. 

FuUoaBMk       Upon  the  two  first  grounds,  the  presiding  Judge  was  of  opin- 


r^^  ion,  that  the  defence  could  not  be  sustained,  but  upon  the  third  he 
FlMBix  Bwak.  thought  there  was  some  doubt.  He,  however,  instructed  the 
jury,  that  the  phiintifis  were  to  be  eonsidered  by  them  as  bmafide 
holdeiv  of  the  ndte  for  4  vahiable  consideration,  and  that  the  only 
questioti  of  fact  for  them  to  find,  was,  whether  the  plaintift  bad 
notice  of  the  loss,  or  sufficient  information  to  put  them  on  inquiry 
when  they  received  the  note,  and  whether  they  had  acted  negli- 
gently in  receiving  it,  under  the  drcttmstances. 

To  the  opinions  above  expressed,  and  to  the  charge  of  the 
Judge,  the  defendants  excepted.  The  cause  was  summed  up 
upon  the  questions  of  notice  and  negligence  by  the  counsel  on 
both  sides,  and  the  jury  returned  a  verdict  in  favour  of  the  ftein* 
tiffs. 

The  defendants  now  moved  for  a  new  trial,  on  the  ground  of  a 
misdinection,  and  Mr.  S.  A.  Foot^  in  their  behalf,  contended, 


I.  That  the  testimony  as  to  the  offisr  made  on  each  side,  when 
the  (riaindfls  informed  P.,  W.,  K.  &  Co.  that  the  note  in  question 
had  been  stol^D»  "vras  admissH>le  in  evidence. 

II.  That  the  note  was  dishonoured  when  the  plaintifls  took  it, 
and  the  same  defence  ought  to  have  been  allowed  against  them 
as  against  the  robber.  The  note  was  like  any  other  note,  and 
was  disbonoured  at  the  time  of  the  demand.  It  was  due  after 
60  days,  and  whoever  took  It  after  it  was  due,  look  it  subject  to 
all  the  equity  existing  in  labour  of  the  true  owner. 

III.  By  the  last  indorsement,  the  negotiability  of  the  note  by 
order,  had  been  restored.  It  was  made  payable  to  S.  ft  M.  Al- 
len, and  as  they  never  endorsed  it,  that  circumstance,  if  notcon- 
dustve  against  the  holders,  was  enough  to  put  every  taker  upon 
inquiry.  The  words,  *<  payable  on  demand,"  mean  nothing 
more,  than  that  the '  noto  sbouki  be  presented  at  the  bank  for 
payment.     But  to  make  the  note  available  to  any  person  besides 
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S.  ft  M.  AIMiiy  it  shoidd  hate  Ueeh  enditfscd'bir  tkem.    TtM.  AMttTertt; 

holders  cannot  sue  mfbeiriown  hames  without  such  endorae^A^ 1_ 

ment,  and  upon  this  ground  the  plainiiflSi  tnust  'fidl*  '  poif^l,^ 

tV.  The  plaintiffs  were  not  holders  of  the'  ncHe  for  a  Yalultble'  vhtei6x  Bbnk. 
oonrideration.  They  seek  to  recover  in  their  own  rigtil,  and  not. 
for  Prime,  Ward,  King  &  Co. :  they  must,  therefbre,  be  bmuifide 
holders,  for  a  valuable  consideration,  without  notiee  that  the  note' 
was  a  stolen  one.  Bat  it  is  not  pretended  that  they  pureha^d 
the  note,  or  thai  they  parted  with  any  thing  ralnable  for  it,  when 
it  was  received.  The  note  was  taken  for  safe  keeping,  and  the 
plain  tifis  were  mere  bailees  for  the  depositera.  It  appears  ia  evit 
dence,  that  the  depositers  offered  to  take  the  note  back  again^  if . 
the  plaintiffs'  messenger  would  make  oath  that  it  was  received  oi 
Prhne,  Ward,  King  ft  Co.  This  is  eonclusive  proof,  thatasr  be- 
tween  the  bank  and  the  depomters,  there  was  no  dealing  wluoh 
made  the  deposit  conclusive  and  irrevocable.  If  the  piiMtift, 
then,  had  satisfied  P.,  W.,  K.  ft  Co.  that  the  note  had  bean  re- 
ceived from  them,  they  would  have  redeemed  it,  and  the  plaintifiB 
were  bound  to  make  the  proof  required. 

This  is  not  the  case  of  a  forged  note,  which  has  been  taken  fay 
the  bank  from  which  it  was  issued,  dnd  passed  to  the  .eredll  p(  a 
customer  in  his  bank  book,  for  in  sueh  case  the  ioredit  is  cqbc1»« 
sive  between  the  parties,  we  admit.  But  that  roleisfsiinded  u^ 
on  a  principle  of  policy  and  convenience^  which  r^quiiea  the  bank 
to  know  their  own  notes,  and  they  receive  them  at  their  peril. 
Here  theplaintifls  passed  to  the  credit  of  P.,  W.,  K.  ft^Co.  a  n6te 
of  the  defendants,  to  which  it  was  supposed  the  deposItafeB-  had 
good  title.  If  it  shall  appear  that  Prime,  Ward,  King  ft  Co.  could 
not  collect  the  note  of  the  defendants,  then  the  plaintiffs  are  not 
bound  or  concluded  by  the  credit  given  to  the  depossters  io  their 
books.  The  credit  may  be  stricken  from  their  accounts^  and  the 
plaintift  could  never  have  been  compelled  to  pay  P.^  W.,  Ki  &^ 
Co.  the  amount  of  a  neite,  which  they  coiild  not  eoUect  of  the  de« 
fendants. 

The  rule  is,  that  a  note  like  this,  whiefahas  been  lost  or  stolen, 
is  good  and  valid  in  the  hands  of  an  imtocenli  purchaser  or  takers 


M8  CASES  uf  miB  scvwaeoL  cointT  of 

_ —    without  notice.    The  defect  of  the  plaiaii&  title  is  here  ;  ihey 

IFvltoa  Buk    ^^^^  never  paid  amy  thing  for  the  note,  nor  have  they  been  pre- 
Th*         judiced  by  it.      There  has  always  been  a  large  balance  in  their 
Phoratf  ]^  hands  belonging  to  P.,  W.,  K.  ft  Co,  ever  since  the  note  waade- 
posited.    The  means  #f  redress  and  protection  are  in  their  own 
heods»  and  they  are  not  liable  to  pay  wev  the  fmount  of  the  aote 
to  the  deponters^  as  the  proof  now  stands. 
/    M  this  defence  prevail,  then  Prime,  Ward,  King  &  Co.  will  be 
driven  to  the  tieceesity  of  asserting  their  title  to  the  note ;  and  if 
they  took  it  under  such  oivcumstaaces  aa  bring  them  within  the 
nde  ralfttiva  to  such  iiote%  they  will  recover.    But  if  they  took 
the  vote  for  cdUotion^  merely,  without  ever  having  paid  an  y  tUng 
fas  it^  and  without  having  been  pmjttdiced  thereby,  then  their  title 
wiU  feil,  aiud  (he  person  liom  whom  Aey  received  it,  must  assert  his 
cttoai*    By  this  means,  the  note  may  be  traced  back  to  the  xdy- 
het^  and  k  may  appear  that  no  consideration  has  ever  been  paid 
for  the  note  siaoe  the  day  it  was  feloniously  taken  from  the  true 
owner.    This  is  the  true  rule  of  law  governing  these  cases,  and 
it  is  the  just  policy  of  the  law,  not  to  allow  a  person  to  coUeot  a 
lost  ox  stdsB  note  tntsely  because  he  happens  to  be  the  hoUUr  of 
iL    [ Asjr  o.  C^ddmgkmy  5  Johns.  C.  JB.  58.    20  Johns.  JL  644. 
90mB  cose.      BfUkt  is^  Horriaan,  Cowp*  56%.     Cox  «.  FraUiss,  S 
MmuandSsL 545.  Ls^wrgev.  Xmdmd^  7 Cowen R.  461.    Jlfow- 
ofto.  JUtLdkuh  I  Wend.  R.  178.    Kenfa  dm.  vol  S,p.  51.] 

Mr.  B.  A.  Ward  mdMr.  J.  Hoyt,  fer  the  plaintifEs,  contra, 
contended, 

L  That  the  plaintiflb  were  to  be  oonadered  as  bona  fide  headers 
of  the  netefer  a  valuable  consideration,  and  widiout  notice  that 
it  bad  been  feloniously  taken  from  the  true  owners.  Prime, 
War^  Sng  &  Co.,  at  the  time  when  they  deposited  the  SBoney, 
piasented  their  own  bank  book  to  the  plaintiffs^  who  passed  the 
amount  of  this  note  among  others  to  their  credit  thereon.  This 
book,  than,  contains  an  nimriteUm  in  wjiting  on  the  partof  the 
ptsEintiflb,  that  they  had  reccfived  of  P.,  W.,iK.  &  Co.,  not  a  qpe- 


I 
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oifie  note  for  cdleotion,  bot  a  sum  of  wwneg :  and  flik  pertioulftr   AfiilTiia^ 
0iim  wen,  was  not  a  specific  entry  by  itaelf,  bat  wasiodiided  in       ^^^* 
a  miich  larger  sim,  deporited  at  the  same  time,  and  carried  to  the  Pajt^^Baii^ 
eredit'of  Prime,  Ward,  King  &  Co.  ▼• 

Thie  bank  book,  under  thede  circuroBtances,  oontaine  oaindii^  Phmmz  Bai^u 
shB  ervideBee  against  the  plaintiffs,  that  tliey  owe  the  depodtera  a 
sum  of  kndney ;  and  if  an  action  were  terougfat  against  the  bank, 
to  recoTet  the  amount  thus  admitted  to  be  due  to  P.,  W.,  K.  4c 
Co.,  the  evidence  furnished  by  the  book  could  not  be  controvert* 
ed  or  gainsayed  by  the  be^nk.  If  this  proposition  be  correct,  then 
it  folkms,  that  the  plaintiffs  are  bona  fide  holders  of  the  note  for  a 
valuable  consideration,  that  is,  their  liability  to  pay  P.,  W.,  K.  ft 
Co.  a  fifee  amount  with  that  deposited,  is  a  sufficient  ccnisideML- 
tion  to  maintain  their  title  tothis  note. 

Tlie  money  received  by  the  plaintifis  of  the  deporitera,  was  ra« 
ceived  in  the  ordinary  course  of  business.  Prima  fade,  at  leasts 
the  bank^owes  the  amount  deposited,  and  it  would  be  a  most  in« 
convenient  and  mischieyous  rule  to  throw  upon  tkem  the  burthen 
of  proving  that  the  note  in  question  was  a  stolen  note.  Prime, 
Ward,  King  &  Go.  demand  of  the  plaintiffs  the  amount  of  their 
deposit :  the  plaintifis  reply,  that  the  amount  passed  to  their  cre- 
dit is  incorrect ;  that  one  of  the  notes  received  by  the  bank  as 
cash,  was,  in  fiftct,  the  property  of  S.  &  M.  Alien,  from  whom  it 
had  been  stolen,  and  that,  therefore,  the  depositers  are  not  entitled 
to  recover  the  amount,  which  the  bank  has  admitted  to  be  due. 
If  tivs  bank  set  up  this  defence,  must  they  not  prove  it?  And 
can  It  be  either  a  just  or  prudent  rule,  which  shall  subject  the  de- 
positary to  this  hardship  and  inconvenience  1 

But  the  entry  upon  the  bank  book  is  comhuwe  etridence  agamit 
the  bank,  in  favour  of  P.,  W.,  K.  &  Co.,  and  the  plaintiffs  are 
therefore  bona  fide  holders  of  this  note,  and  entitled  to  recover. 
[4  /sAiw.  A.  S89.] 

II.  But  if  this  were  not  so^  the  plaintiffs  may  yet  recover  upon 
the  strength  of  P.,  W.,  K.  &  Co.'s  title.  There  is  no  pretence 
thai  they  are  not  b(mafide  holders  ;  for  the  evidence  is,  that  they 
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ApfaTerm,  could  not  tell  fiom  wbeuce  ibey  received  the  note.  They,  of 
t8^'  course,  gave  value  fojr  U,  for  bank  notea  pass  betweea  inan  and 
The         man  as  cash.     If  the  bank  are  bailees  or  trustees  of  P.,  W.,  K.  & 

Pttlton  Bank    ^^^  ^^^^  ^^^^^  ^^^  ^^^^^  ^^^  ^,^^.^  ^j^^^  ^^  ^p^  ^y^jg  ground* 

PhcB^^Bwik.  ^^^  plainiiffB  are  entitled  to  recover.  The  defendants  received 
value  for  their  note  when  they  issued  it,  and,  of  course,  they  are 
liable  to  pay  somebody ;  and  who  the  receiver  is,  cannot  be  mate- 
mi  to  them.  [Smith  v.  The  Merchmti'  Bank  ofAlbmg,  19  Mm$. 
12.115.1 

III.  The  plaintiffs,  when  they  took  the  note,  had  nothing  to 
put  them  on  their  guard.  The  notice  of  the  robbery  never  reach- 
ed them,  and  they  are  not  to  be  visited  by  any  constructive  no- 
tice. Handbills  were  issued,  but  they  were  not  shown  to  the 
plaintiffs,  and  the  ordinary  course  of  publishing  an  account  of  the 
robbery  in  the  newspapers,  w^as  not  resorted  to.  Hence  it  is 
clear,  that  the  bank  has  received  no  direct  or  positive  notice,  and 
there  was  nothing  to  put  them  on  inquiry.  This  point  is  not 
much  relied  on  by  the  defendants,  and  evidently  cannot  be  main- 
tained.    [Ch\Xiy  on  Bm,  p.  26.  151.  Edu  oj  1826.] 

IV.  Tlie  note  is  not  a  negotiable  nole,  in  the  meaning  of  the 
term  adopted  by  the  defendants:  that  is,  its  negotiability  does  not 
depend  upon  endorsement,  after  the  payee  has  put  his  name  upon 
it.  For  the  sake  of  remittance  or  security,  post-notes  are  paya- 
ble to  0I^de^,  and  at  a  future  day.  But  the  instant  they  are  en- 
dorsed and  become  due,  tbey  are  money  for  all  the  ordinary  pur- 
)X)ses  of  business.  They  do  not  differ  from  other  bank  notes  iu 
this  particular,  but  would  be  good  as  a  tender  in  payment  of  a 
debt,  if  not  objected  to.  The  title  of  the  plaintifis,  then,  does  not 
depend  upon  endorsement,  but  upon  delivery ;  and  being  hold- 
ers of  the  note,  they  can  maintain  this  suit  in  thdr  ou'^n  names. 

Hoffman,  J.  (After  stating  the  facts  of  the  case.)  It  is  not 
denied,  on  the  part  of  the  plaintiflGs,  that  the  note  upon  which 
this  action  was  brought,  was  feloniously  token  Aom  the  puUic 
mail  at  or  near  Charleston,  in  South  Carolina,  on  or  about  the 
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22d  of  FebruarYy  1827,  after  it  had  been  deposited  therein,  for  the    Afml  Tomi, 

parpoeeof  being  remitted  to  New-York.     It  is  equally  clear  and '' 

undisputed,  that  S.  &  M.  Allen,*  the  persons  to  whom  the  note-  ^^^^  tu^^ 
was  remitted,  were  its  true  owners,  and  they,  in  the  name  of  the        ^ 
Phoenix  bank,  interpose  this  defence  for  the  purpose  of  protecting  Pbcenix  Bank, 
their  own  rights.   »The  defendants  upon  the  record,  are  indifferent 
as  to  the  result  of  this  action,  haviug  been  indemnified  by  S.  & 
M.  Allen  against  its  consequences.     Being,  however,  the  makers 
of  the  note,  and  having  received  value  for  it,  the  defendants 
BOttst,  of  course,  pay  its  amount  to  somebody  ;  and  it  is  of  no  im- 
portance to  them  whether  payment  is  made  to  the  plaintiffii,  or  to 
S.  &  M.  Alien. 

The  defendants,  therefore,  are  not,  as  to  its  practical  results, 
interested  in  the  event  of  this  suit,  but  S.  &  M.  Allen  are,  and  the 
first  question  is,  whether  they  can  be  permitted  to  interpose  this 
defence  in  the  name  of  the  bank. 

It  is  a  rule  of  law  well  settled,  that  possession  of  a  promissor}' 
note,  endorsed  in  blank,  or  payable  to  bearer,  is  prima  facie  evi- 
dence of  ownership,  and  if  the  person  or  party  having  the  posses- 
sion, came  by  it  bona  fide^  for  a  valuable  consideration,  in  the 
course  of  his  business,  and  without  any  accompanying  circum- 
stances of  suspicion  to  put  him  u^n  his  guard,  or  excite  inquiry, 
be  shall  hold  the  note  against  the  original  owner,  even  if  it  had 
been  tost  or  stolen.  But  it  is  equally  well  settled,  that  if  the 
holder  t>f  the  note  received  it  under  circumstances  which  ought 
to  put  a  man  of  ordinary  prudence  upon  his  guard,  or,  at  least, 
upon  inquiry ;  or  if  he  came  into  a  possession  of  it  without  having 
parted  with  any  thing  of  value,  or  without  having  given  some 
new  credit  in  exchange  for  the  note,  then  the  maker  may,  under 
ptoper  equitable  circumstances,  set  up  a  defence  against  his  right 
of  recovery.  [Bay  v.  Coddingtouy  5  Johns-  Ch,  Rep.  56.  QUI  r. 
CtibHiy  S  Banu  and  Cresw.  466.  and  the  cases  there  cited,] 

In  the  case  of  Oibsonv.  ToZman,  decided  in  this  court,  it  was  held, 
"  that  if  the  holder  erf  a  note  obtains  it  by  fraud,  he  cannot  main- 
*^  tain  an  action  upon  it  against  any  of  the  parties  to  it.  He 
<*  roust  aver  and  prove  that  the  note  was  transferred  to  him,  and 
^  though  his  possession  of  the  note  is  prima  facie  evidence  of  the 
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AfRl  Tern,    ^*  trwEi8fery  yet  if  the  defendant  can  show  that  the 

^^^'       <*ed  the  noteby  hkown  frauduleitt  act^  he  has  a  right  to  defeat 


Ntm  Bank  '*  ^^  action  on  tkatgramndy  although  he  may  be  UaUe  to  pmf  tkt 
J:  ^noU  to  the  trm  owner/* 

Bank.  The  principle  of  that  decision  is  applicable  to  this  case.  The 
plaintidb  here  mtut  recover,  if  they  recover  at  all,  by  the  strength 
of  their  own  title,  and  if  they  have  no  right  to  the  note,  as  against 
the  claims  of  the  original  owners,  they  cannot  recover  upon  tba 
ground  that  the  defendants  are  liaUe  to  somebody.  The  main 
question,  then,  to  be  decided,  is,  whether  the  piaiotifls  mm 
bona  fide  holders  of  this  note ;  whether  they  have  paid  any  value 
for  it,  or  given  credit  upon  the  faith  of  it,  or  incurred  any  new 
responsibility  by  reason  of  their  possessing  it.  That  they 
came  into  the  possession  of  this  note  in  the  ordinary  coune  of 
their  business,  and  without  any  circumstance  to  cast  the  slight- 
est suspicion,  in  their  minds,  upon  the  title  of  those  who  made 
the  deposit,  cannot  be  denied ;  and  the  point  upon  which  this  case 
must  turn,  will  depend  upon  the  question  of  consideration  en- 
tirely. 

It  appears  from  the  evidence,  that  Prime,  Ward,  King  &  Co«, 
at  the  time  when  the  note  was  deposited,  were  creditoss  of  the 
bank  to  a  considerable  amount,  and  have  continued  to  be  so 
since.  They  have  at  all  times  since  the  deposit^  had  funds  in 
the  Fulton  Bank,  subject  to  their  order,  to  an  amount  lar  ex- 
ceeding the  amount  of  this  note,  and  the  plaintiffs  cannot,  ibeie- 
fore,  by  any  possibility,  be  prejudiced  by  the  claims  of  B.  &  M. 
Allen,  unless  Prime,  Ward,  King  &  Co.  could  recover  the  amount 
of  this  deposit  of  them. 

It  cannot  be  succeasiiilly  conteuded  on  the  part  of  the  plaintiffi^ 
that  they,  at  the  time  when  the  note  was  received  in  deposit, 
parted  with  any  thing  of  value  in  exchange  for  it,  or  that  they 
gave  any  n&ie  credit  to  Prime,  Ward,  King  &  Co.,  upon  the  mef« 
foUh  of  the  note,  or  that  they  have,  at  any  time,  withdrawn  the 
amount  For,  if  those  who  made  the  deposit,  had  aflerwaidi 
drawn  out  the  money  from  the  bank,  there  can  be  no  doubt,  tbat 
in  such  a  case,  the  plaintiffs  would  be  treated  as  bona  fide  hcddev 
for  a  valuable  consideration,  and  entitled  to  recover.   But  the  &ct 
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isDOiBO.  p.,  W^KfcCo.lHiMnol#k)idmWiitheuriiimeyfTc^    Ainmum 

ike  huds  of  tint  pinintift  ;  biHa  mam  vemaiM  iha«  mw^  move  [.^^ 

Uum  MSdMt  tv  ioaemii^  thMi,  aadwydi  they  hate  a  tigbi  t&  p^^!^^^^^ 
reUnn^  vnleeB  tie^  aie  toaduded  by  sane  eel  of  Ifeir  01011.  ^ 

When  ilie  nete  iki  qoesdeH  wa^cbposiCjed  mth  the  Fulton  Batok,  Ptenk  Banir, 
they  leceived  it  vdantarily  of  P.,  W.,  K.  k  Ca,  and  gave  them 
eiedit  for  a  Hke  acikovnt  in  their  books.  It  vrili  be  obeerved,  that 
the  phdntiflb  weire  not  booDd  to  receive  this  mote  in  deposit,  or  ae 
payment  of  any  antecedenft  debt,  add  they  might  have  reAwe^  to 
leteive  aaty  thiagbot  enah*  The  note  was^  tben,  merely  deposited 
vrilh  the  pbdntiflb  ill  the  oaiial  coano  tU  basinesa,  fi>r  collection  ; 
Itad  the  ^ueatiefi  is,  whether  their  otrn  acta*  or  the  c;pedit  given  to 
F.y  W.,  K.  h  Co.,  in  their  own  booie,  and  in  the  hooka  of  the  bank, 
ahall  be  held  as  eondmtke  evidenoe,  that  the  plainliia  were  in- 
debted t6  theoa  to  the  anaont  of  the>ie(fit.  If  thia  be  9o»  then 
begrondall  donb^  the  plaantiA  have  giv3i|a^;Mi0  credit^  Mpoa  the 
fiuth  of  4he  ipaef|k  aoti^  and  may  be  pNrejndiced  to  the  fulT^tent 
of  ite  ariaouDt^  by  Ibw  Uabttty  over  to  Prime,  Ward,  King  &  Co. 

I  cannot  aUow  tfaia  pelenlial  eiitct  to  the  mere  aiet  of  giving 
credil  npon  the  hooka  of  the  baali;^  or  thoee  <rf  their  cnalomeia ; 
and  I  do  ndt  idmit  that  the  (daiotifia  would  have  been  concluded 
by  aiqr  auoh  ealriea.  It  may  be,  thlit  entriea  made  by  banks  opoci 
the  boeks  of  tteir  cUoteaaierB,  afe  eonaideied  by  their  officers  as 
oencluaive  atad  ineverMMe :  bnt  the  hiw  does  not  look  apon  these 
aela  with  the  aameatem  eye.  The  (entry,  it  is  tnie^  being  made 
hf  th6  bank^  may  be  condneive  aa  to  omaanti  where  money  haa 
been  ddpoaited ;  bnt  not  ao  in  a  ease  where  the  bank  receives 
nething  of  value,  eieepl  in  partkularcaaaa  hereafter  tobe  noticed. 
This  note,  when  depoailedi  waairfaated  by  the  plamtiA  as  a  repre-^ 
aentative  of  fifty  dollars,  and  they,  therefore,  gave  cie^t  to  P.,  W., 
K.  Jt  Ca  te  theilr  bdoke,  hr  a  itte  amount.  Bat  when  the  note 
was  preaatHed  for  paymeM,  themakeraiefiiaedtopayit,  upon  the 
gromid,  that  ita  true  emmets  wern  not  ita  holders.  The  plaintiffi^ 
at  the  time  of  this  refuaal,  had  aa  epM  aeeoont  with  P^  W.^  K. 
&  Co.,  and  m^t  ham  erased  the  credit  previously  given,  or 
have  enfiered  a  l&e  aum  io  their  debit,  by  whidi  means  these  ac^ 
coufMs  wV>«dd  fakve  eonlbtmed  to  the  truth  of  the  case. 
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AimlTeitn,        In  the  case  of  GmrUmi  ».  The  Salm  Btmk,  [9  Mass.  R.  406.] 
^^    ' the  endorser  of  a  promissory  note,  bsiiig  ignorant  that  by  the  rales 


PnUoD^Buik    ^^  '^^»  ^^  ^*®  ™^^  bound  to  pay  the  dote  for  the  want  of  a  proper 
J[-  demand  of  the  maker  and  notice  to  himself,  fiaid  the  amount  of  it 

And 

ilKBdix  Bank,  to  the  defendants,  with  whom  it  had  been  left  for  a  collection  by 
the  holder,  and  the  bank  passed  the  money  to  the  credit  of  the 
holder  on  their  books,  as  so  much  money  deposited  fay  Attn.  Three 
days  thereafter,  tlie  endorser  discovered  his  mistake,  and  that  the 
amount  of  the  note  had  not  been  paid  over  to  the  holder  in  any 
other  way,  than  by  its  having  been  passed  to  his  cre&t  on  the 
books  of  the  bank.  He  thereupon  demanded  the  amount  back 
again ;  but  the  bank  refused  to  eaniply  with  his  demand,  and 
subsequently  paid  the  money  over  to  the  bolder  who  deposited 
the  note,  upon  his  check. 

Upon  action  brought  by  the  endorser  .for  money  had  und  re* 
ceived,  it  was  held  t|^«l»(lie  note  had  been  paid  by  misiake  by  the 
endorser,  under  a  misapprehension  of  his  rights ;  that  the  entry  to 
the  credit  of  the  holder,  was  not  conclusive  upon  any  of  the  par- 
ties, and  that  the  bfink  might  have  eorreoled  their  accounts  after 
the  mistake  was  discovered.  The  endorser,  therefore,  had  a  ver- 
dict for  the  amount  of  the  note.  In-  this  case  of  Gariand  v.  The 
Ssdem  Basik^  it  was  contended,  that  the  payment  by  the  endorser 
to  the  bank,  and  the  transfer  to  the  credit  of  the  bolder,  who  made 
the  deposit,  amounted  to  an  effectual  and  irrevocaMe  transfer, 
according  to  the  course  of  bank  business.  The  court,  however,  con- 
sidered that  the  mere  act  of  giving  credit  on  the  books  of 
the  bank,  under  the  circumstances  xif  the  case,  did  not 
amount  to  such  a  transfer,  and  the  bank  coikM  have  suteessftiUy 
resisted  an  action  brought  by  the  person  in  whose  favonr  the 
credit  was  made. 

The  principle  of  that  case  is  applicable  to  tbis,  and  shows,  that 
the  credit  given  by  the  Fulton  Batik  to  Prime,  Ward,  King  &  Co. 
was  not  condusive  nor  irrevei2»ble.  It  was,  as  it  stood,  cadence 
prima  facie  agmnst  them,  but  not  conclusive. 

This  view  of  the  subject  raises  the  question,  whether  Prime, 
Ward,  King  &  Co.,  could  .recover  the  amount  of  this  deposit  of 
the  plaintiffsy  and  whether  they  may  not  recover  for  the  benefit  of 
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Prime,  Ward,  Kin?  k  Co.    It'  will  be  obaerved,  however,  tlial  the    Aiml  Tenl, 

F«iUoD  fiaftk  reposes  upon  the  «treiigih.  oi  kg  own  title,  and  the 

plaintiffi  do  not  ckim  to  be  the  mere  agents  of  Priihe,  Ward,    FuHonBtiik 

King  &  Co.,  or  to  sue  for  their  benefit     The  plaintiffir,  in-Aict^  put         ^ 

their  right  to  recover  upon  the  e^Tclusive  ground,  that  the  credit  PImbdU  Bank. 

given  to  their  eustomerHin  their ^beok,  i&  conchiBtre  vpciil  themy 

and  that,  ther^th^i  they  ar«'  holders  for  a  valuable  consideration. 

As  I  view  the  subject,  tbtf  pla1i)tif&  are  under  no  such  responer* 

WKty.    They  received  the  note  as  the  bankers  of  P.^  W.,  K.  & 

Ce.y  and  for  their  accommodation.     In.  that  character  they  pro* 

rented  the  note  to  the  defendants,  and  payment  being  refused, 

they  could  return  the  note  to  P.,  W.,  K.  &  Co. 

If  the  plaintifis  had  tak^n  a  forged  chedc  in  the  naxne  of  a 
dealer,  dra:wn  upon  themeelves  by  mififtake*,  and  had  passed  the 
amount  to  the  credit  of  another  customer,  it  might  have  made  a 
different  €a$e ;  for  there  the  law  might  cast  upon  them  the  re« 
spoasiMlity  of  knowing  the  handwriting  of  the  person  wl^o  made 
the  cbeek.[  Banicere  are  supposed  by  the  law,  to  be  oofuaiated 
with  the  ^gnaturesof  thek  4)oriespondent8  and  cu8tome]%  and  all 
the  cwsequenpe^  of  ,mi«iaka  tn^ueb  casea  are  ca«t  upon  them.  So 
iu^asea  where  their ow^n  notes,  or  notes. puiporiiog  to  be  their 
own, 'are  piesiqDt^it  at  the  cowief  of  a  book  forpayment :  there 
the  lOiW. tNresitaies^  tlw^t  th^  loft^ars.  of  jllie.  banks  know  their  own 
pap6r,.clnd  .eaotdiseritninale  beiweea  spurreiMi  arid  genuine  notes. 
If  i4ey.  ca«Aot,  wbo.qaik?  If  Ub^  ledoive  a  Jbiged  note  as  a 
genuine  J  aote  of  tdneii! :  nwa  issuing,  they<milst  sualKin  the  tess. 

laWUatm^pi'iSi.^^aM  ihA  oaMstAmfsitod.]  The  ndee  apfdioa- 
ble^tb  that  eiassof  cafes,  however,  doaot  ctpply  here,  as  I  appire* 
hendii*  'The  tew*  doee.naC*  throw,  iqpon'  these  plaintifs  any 
peoaliar  ieqiensibililf ,  aad  their entryr  upon'  the  custoirier's  book, 
although  prima  facie^  is  not  conclusive  evidence  against  them;**-«f  f 
P.,  W;^  K.  &,  Co,  were  tdtniig  -an  action  agaaiet  the 'Fultnn 
Bank  for  the  .amount  >of  tiHs<defiteit,  and  were  teeslabitthe 
bank-book  ia  esndehoe,  theiv  the  hank  would  b&a{4ifaerty  to  shew 
aU  the  circumstanee9  of  ih&  iftMHm^wm  add  thflit*payawnt  ef  the 
note,  wlienit  was  presented  to  the  Phceaiix^  Bank, 'was  reAssed.  It 
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Afrii  Teitti,   18  aaidy  that  it  already  appear^  that  tboie  who  depofliled  the  BOie 

*****        are  umoeent  and  bona  fide  holder%  and  that  a  cwtrovers;  willi 

The        them  on  the  part  of  the  plamtiffs  wouU  be  unavattuig.    In  replys 

V.  it  may  be  obeenred,  that  there  is  no  pcMf  now  before  the  court 

Phos^Bank.  ^hkh  eotablisiies  that  fact.  We  hare  nothing  upon  that  point, 
eizcept  the  evidence  of  Mr.  Ward,  and  it  might  be  that  on  a  praper 
occadon,  fi.  &  8L  Allen  eonU  show  the  circumelancea  under 
which  the  note  was  taken  fay  P.,  W.,  K.  Il  Cow 

If  the  credit  given  to  tboae  who  deposited  the  note,  is  condhi* 
me  against  the  bank,  it  is  conclusive  upon  the  ground,  that  an 
enlry  in  the  bank-book  is  final,  as  between  the  bank  and  its  cua- 
tomer ;  that  it  is  an  act  done  whieh  can  never  be  remedied,  a 
step  taJcen  which  cannot  be  retrooed.  Suppose  the  rs&kr  Ua- 
M^  was  the  person  who  made  the  deposit :  could  he  by  this  indi- 
root  meioi^  possess  himself  of  roooey  which  he  couU  not  obtaaa 
direotly  1  U  the  robber  were  to  sue  the  defendants,  thqf  might  le- 
filse  te  pay  him  and  show  his  wuM  6f  tide  ;--and€an  it  be,  that 
by  the  laere  act  of  placing  the  note  in  a  bank,  as  a  deposit,  im 
can  lihemby  secure^  enjoy  the  fraits  off  his  fdony  1  Thb  state* 
ment,  to  my  mind,  carries  with  it  the  proper  answw.  At  a& 
events,  in  a  suit  against  them,  after  the  iaet  is  established,  that 
the  note  in  question  was  the  fMptttf  of  &  h  M.  Alen,  and  that 
it  was  stolen.  P.,  W.,  K.  k  Oo.  wouM  be  oompeHedu>«h«w  the 
manner  in  which  they  became  possessed  of  it.  fc  asay  heUiej 
took  it  of  a  strsttger  without  enquiry,  and  witfiout  4m  eastisn  ; 
for  it  is  said,  they  know  not  from  whom  the  note  causa  to  them. 
It  may  be  thsa  they  leoeived  it  of  Gates  k  Co.  tot  rfffrrlfm 
lasrdy,  and  have  never  been  prefudioed.  By  thin  meaasi,  the  DOla 
win  be  u-aced  back  to  the  robber,  and  if  no  persen  can  show  Um- 
self  to  be  a  bona  fide  hoUer  of  it,  in  the  legal  acceptation  of  the 
term,  then  there  can  be  no  reossery  against  the  righitsef  the  trae 
oivaer. 

It  being  eatofaltshed,  thst  the  ptointMb  age  not  such  holdefsof 
tha  note,  as  can  recover  by  the  strength  of  their  own  title,  itM- 
lovs  that  this  defence  may  he  set  «p  by  the  PhoBoixBank.  It 
cestainly  may,  mdar  tki  ftirmsKawf ir  ^  Udt  cats  ;  jibr  hei«  &  h 
M.  AUen  appear  and  interpose  their  just  rights.     This  is  a  sufll- 
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cient  justificatiou  of  the  bank,  and  authorizes  them  to  refuse  pat-   ApiilTenii. 

'  18S9 

ment.      We  may,  however,  go  further.     It  is  true,  the  Phoenix  - 


Baok  can  have  no  preference,  as  to  whom  they  will  pay  the   Fultoii  Bank 

amount  of  the  note,  since  they  have  promised  to  pay  the  holder^         r^^ 

Nevertheless,  t bey  are  under  no  obligation  to  pay  any  person,  who  PhoBP"  Banfc 

is  not  a  bona  fide  holder.      If  they  could  show  that  the  note  was 

stolen  or  lost,  and  that  the  holder  of  it  came  into  possession  of  it 

without  paying  value  for  it,  in  any  sense  of  the  word,  they  would 

be  justified  in  refusing  payment.     The>   ought  to  withhold  the 

money  from  the  person,  who  had  no  just  title  to  it^  and  become 

ttU9tee,  or  fiduciaries  for  the  real  owner,  whenever  he  may  appear 

By  this  means,  no  injustice  would  be  done,  and  the  rights  of  in* 

nocent  persons  would  be  best  preserved. 

Under  this  view  of  the  subject,  as  there  must  be  a  new  trial,  it 
is  not  necessary  to  examine  the  other  points  made  by  the  counsel 
for  the  defendants.  But,  in  regard  to  the  second  and  third  points 
made  by  them,  I  do  not  consider  post-notes,  issued  by  a  bank,  aa 
subject  to  all  the  technical  rules  attached  to  ordinary  bills  of  ex«- 
change  and  promissory  notes.  Post-notes  are  intended  to  circu- 
late like  other  bank  notes,  after  they  become  due,  and  are  treats 
ed  as  such  for  all  convenient  purposes.  True  it  is,  they  are  pay- 
able to  order,  and  must  be  endorsed  to  give  them  negotiability. 
In  this  case,  the  note  was  endorsed  by  Grosvenor,  the  payee,  in 
blank,  and  it  was  payable  60  days  after  date,  an  demand.  When 
it  became  due,  the  makers  were  bound  to  pay  it,  at  whatever  pe- 
riod of  time  (within  the  statute)  it  might  be  presented*  As  be- 
tween a  bona  fide  holder  and  themselves,  they  had  no  equity  to 
set  up  by  way  of  defence ;  and  it  is  a  misapplication  of  the  rule 
relating  to  notes  over  due,  to  apply  it  to  a  case  like  the  present 
one.  He,  who  takes  a  note  over-due,  takes  it,  it  b  said,  subject 
to  the  equities  existing  between  the  original  parties.  And  who 
are  the  original  parties  in  this  case  1  The  Phoenix  Bank  and 
Grosvenor — the  makers  and  the  payee.  And  what  equities  are 
there  existing  between  these  parties,  which  the  defendants  can  set 
up  t  None  whatever.  The  note,  when  endorsed  by  Grosvenor^ 
had  perfect  negotiability,  and  could  afterwards  pass  by  mere  deli? 

VOL.  I.  73 
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.  April  Teim,    Ytry.  The  names  of  all  endorsers  after  him  could  be  erased^  with- 
'        out  injury  to  a  perfect  right  against  the  makers. 


The  l^^ithout  noticing  the  first  point  made  by  the  defendants,  I  am 

Y.  of  opinion,  that  the  second  and  third  points,  on  which  their  appIU 

pS^bu^^qJ;,^^  cation  for  a  new  trial  rests,  cannot  be  sustained;  but  upon  the 
fowrthi  1  consider  the  application  well  founded.  I  do  not  view  the 
plaintiffs  as  bona  fide  holders  of  the  note  for  a  valuable  considera- 
tion, as  the  proof  now  stands ;  and  as  they  cannot  recover  until 
that  be  shown,  there  must  be  a  new  trial. 

JWto  trial  granted. 
(Word  and  Hoyt,  JiWyafor  the  pfffa.    Foot  and  Kent,  AtVftfor  S.  fy  Jtf.  Mm.] 
Vide  McLwghlm  v.  WvUe,  5  Wend.  R.  404. 

MU.-^THa  iction  was  finally  abandoned  by  the  plaintiffs,  and  tiie  came  wae 
never  og^in  brought  to  trial. 


N 
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Henrt  a.  Williams 
versus 
Oliver  M.  Lowndes,  Sherifl^  &c. 

Where  the  sheriff  has  endorsed  upon  an  execution  the  day  and  hour  when  it  was 
received,  the  endorsement  is  conclusive  evidence  of  the  fact,  that  the  executkm 
was  in  Us  possession  at  that  time  ;  mud  when  he  has  assmned  to  act  under  it,  he 
cannot  compel  the  creditor,  who.  has  sued  him  for  a  false  return,  to  prove  at  the 
trial  the  identity  of  the  execution,  either  by  witnesses  or  collateral  testimony. 

Where  goods  are  in  the  hands,  and  under  the  controul,  of  the  defendant  in  the  ex-^ 
ecution,  and  they  are  pointed  out  as  his  property  to  the  sheriff^  by  the  creditor, 
the  Sheriff  is  bound  to  levy  upon  them,  without  an  indemnity ;  and  if  he  neglect 
to  do  so,  and  the  goods  are  afterwards  removed  beyond  his  reach,  by  the  defend- 
ant in  the  execution,  he  will  be  answerable  to  the  creditor  for  his  neglect. 

I^  after  a  levy,  a  claim  to  the  goods  be  interposed  by  a  third  person,  the  sheriff  may 
then  demand  an  indemnity  before  he  can  be  compelled  to  proceed  further  ;  and 
his  regular  course  would  be,  to  call  a  jury  de  pnptMtie  probmidL  If  he  make 
the  levy  and  follow  this  course,  he  will  not  be  liable  for  a  trespass,  and  the  partiee 
claiming  the  goods  may  be  compelled  to  litigate  their  claims,  and  decide  the  ques- 
tion of  property,  before  the  sheriff  can  be  compelled  to  make  his  return,  or  pro- 
ceed to  a  sale. 

Quart,  Whether  the  deputy,  who  makes  the  levy  can  be  compelled  to  testify  as  to 
the  identity  of  the  execution,  in  an  action  against  the  sheriff fw  a  fiUse  retnnr; 
and  whether  he  be  not  incompetent  as  a  witness,  for  any  purpose  connected  with 
the  action  ? 

The  property  in  goods  in  a  store,  conveyed  to  a  third  person  by  an  instrument  of 
assignment,  dated  after  the  docketing  of  a  judgment  against  the  assignor,  and 
left  in  his  hands,  without  any  good  reason  shewn  therefor,  does  not  pats  to  the 
assignee,  and  the  assignment  itself  is  fraudulent  and  void.  The  presumptioD, 
in  such  cases,  is,  that  the  assignment  was  made  to  defeat  the  judgment,  and  it 
will  not  be  upheld. 

This  was  an  action  on  the  case,  for  a  false  return  on  a  writ  of 
fieri  fadas,  at  the  suit  of  the  plaintiflf,  against  one  Samuel  B.  Hick- 
cox.  The  declaration  contained  two  counts.  The  first  cotmt  sta- 
ted, that  the  plaintiff  obtained  a  judgment  in  the  Supreme  Court 
of  this  state,  at  the  term  of  October,  in  the  year  1826,  against 
Samuel  B!  Hickcox,  for  $10,000  of  debt,  and  $17.13  cents  eosta ; 
that  afterwards,  to  wit,  on  the  20th  of  October,  1826,  a  writ  af 
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April  Term,  fieri  facias  WBS  issued  thereon/ directed  to  the  sheriff  of  the  city 
and  county  of  New-York,  returpabl«  on  the  third  Monday  of  Feb- 
ruary, 1827,  on  which  there  was  an  endorsenntnt,  directing  ihe 
sheriff  to  levy  and  collect  $969.98,  with  inieiesi  thereon  from  the 
16th  day  of  December,  1626,  besides  the  sheriff's  lees,  &c.  which 
writ,  so  indorsed,  was  afterwards,  to  wit, on  the  29th  day  oi  Decem- 
ber,. 1826,  delivered  to  the  defendant  in  this  suit,  to  be  executed  in 
due  form  of  law ;  that  by  virtue  of  said  writ  the  defendant  after- 
wards, to  wit,  on  the  same  29th  day  of  December,  1 826,  siezed  and 
levied  upon  divers  goods  and  chattels  of  the  said  Samuel  B.  Hick- 
cox,  within  the  said  city  and  county  of  New- York,  sufficient  to 
satisfy  said  execution  ;  but  the  defendant  had  not  the  monies  re- 
quired to  he  levied  by  virtue  of  said  writ^  before  the  said  Bupreme 
Court,  at  the  return  day  thereof,  and  at  the  return  day  the  defend- 
nnt  falsely  returned  to  the  Supreme  Court  upon  said  writ,  that 
said  Hickcoxhad  no  goods  or  chattels  in  his  bailiwick,  &c. 

The  second  couni  stated  the  judgment  and ^. /a.  as  before  :  nod 
that  Hickcox  had  goodsaind  chattels,  on  w  hich  the  defendant 
might  have  levied,  &c.,but  that  the  defendant,  being  sherifi,  &c., 
tieglected  to  sieze  and  take  the  same,  and  falsely  returned  that  said 
Hickcox  had  no  goods  or  chattels,  &c. 

The  defendant  pleaded  the  general  issue. 

This  cause  was  originally  commenced  in  the  Supreme  Court, 
but  by  consent  of  partiesi  was  transferred  to  this  court,  and 
brought  to  trial  before  Mr.  Justice  Hoffman  and  a  juij,  ou  the 
first  day  of  December,  1828. 

On  the  trial,  the  plaintiff  offered  in  evidence,  an  exemplified 
copy  of  a  judgment  in  the  Supreme  Court,  in  favour  of  himself 
against  Hickcox,  for  $10,000,  of  debt,  and  $14.29  costs^  entered 
upon  a  bond,  warrant  of  attorney  and  pica  of  confession  ;  and 
docketed  on  the  16th  day  of  December,  1826.  The  plaintiff  also 
offered  in  evidence  an  exemplified  copy  of  a  writ  of  fieri  facias, 
upon  a  judgment  in  favour  of  himself  against  the  Faid  Hickcox, 
in  the  same  court,  and  of  the  same  date,  for  $10,000,  of  debt 
and  $17.13  costs,  {ihe  plaintiff  ^s  and  deJendanCs  cosU  of  entering  up 
rt«  judgment  on  warrant  of  attorney  being  both  included  in  the 
fieri  facias^)  tested  the  8lh  day  of  October,  1826,  and  returnable 


THE  CITY  OF  NEW-YORK. 


581 


on  the  Ihird  Monday  of  February,  1627,  with  diredions  cndoi^d, 
to  levy  $952.85  of  debt,  and  |$17.13  costs,  with  ihterest  from  the 
J 6 til  day  of  December,  1826,  besides  fees  and 'poundage^  'Oh 
the  fieri  facias  appeared  the  following  endorseTnents,  viz.  **  Hec*d. 
**  Dec.  2^thy  1829,0^  12  o'clock^  at  noon — no  goods,  chattels,  lands  or 

«  tenements O.  M.  Lowndes,  sheriff.    (Filed  7th  April,  182T.*) 

The  counsel  foi  the  defendant  here  raised  an  objection  on  the 
ground  of  variance  ;  ihe  amount  of  costs  mentioned  in  the  record 
of  judgment  and  the  fieri  facias  not  being  the  same.  Thisobjec* 
tion  however  was  overruled  by  the  Judge,  and  the  record  and  JJ. 
fa.  were  admitted  in  evidence  accordingly. 

The  plaintiff  then  called  one  Decius  Rice  as  a  witness,  who 
testified,  that  he  was  a  clerk  in  a  retail  dry  goods  store  of  Samuel 
B,  Hickeoxy  No.  121  Chatham-street,  in  the  city  of  New- York, 
from  July,  1826,  till  the  1st  of  January,  1827;  that  on  Saturday, 
the  SOth  day  of  December,  1826,  about  noon,  Jacob  WeeterveU^  a 
known  and  repiUed  deputy  of  the  defendant^  came  into  the  said  store 
in  company  with  Trueman  Roberts;  and  Westervelt  then  told 
the  witness  that  he  had  an  execution  against  the  property  of 
Hickcox,  and  requested  the  witness  to  send  for  him,  as  he  was 
not  then  in  the  store;  and  the  witness  accordingly  requested  one 
Joseph  Hopkins  to  go  for  him.  Roberta  soon  after  left  the  storey 
and  went  away  ;  but  the  deputy  sheriff  remained  there  about  an 
hour,  and  then  Hickcox  came  in.  The  deputy  then  told  him  that 
he  had  an  execution  against  his  property ;  upon  which  Hickcox 
stated  to  the  deputy,  that  he  had  assigned  all  the  goods  ib  the 
store  to  one  Frederick  A.  Stewart,  and  that  the  goods  all  belonged 
to  him.  He  further  testified,  that  while  the  deputy  sheriff  re- 
mained in  the  store,  he  (the  witness)  continued  to  sell  and  deli- 
ver parcels  of  the  goods  to  customers  as  usual,  to  which  the  de- 
puty made  no  objection.  That  at  the  time  when  the  deputy  she- 
riff entered  the  store,  there  was  a  sign-board  over  the  outside 
door,  on  which  was  the  name  of  Hickcox;  which  sign  had  been 
there  during  all  the  time  of  his  clerkship.  He  further  testified, 
that  the  said  deputy  left  the  store  without  making  any  inventory, 
or  giving  any  directions  concerning  the  goods;  and  the  store  was 
closed  that  night  by  the  witness  as  usual,  it  being  Saturday  night. 
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A|»U  Tenn,   There  were  then  in  the  state  goods  of  the  value  of  ^1 500  and  up- 

1«^  wards;  but  on  the  Monday  next  following,  he  found  that  the 

y^"""  .good9  had  all  been  removed.  In  about  six  days  thereafter,  the 
l^^^  wiUieas  and  Hopkins,  at  the  requcrfof  Hickcox,  went  with  him 
toasiore  in  Grand-street,  where  Hopkins  and  the  witness,  at  (he 
request  of  Hickcox»  took  an  inventory  of  the  same  goods,  and  de- 
livered it  to  Hickcox.  He  knew  not  what  became  of  these  goods, 
except  that  about  a  month  afterwards,  he  was  employed  b>  Hick- 
cox to  carry  about  $  LOO  or  j(200  worth  of  the  same  goods  and 
pledge  them  to  tlie  Lombard  Association,  in  order  to  raise  money 
for  him,  which  service  the  witness  performed  accordingly.  He 
never  heard  of  any  claim  or  right  of  Stewart  to  said  store  of  goods, 
until  after  the  deputy  sheriff  came  with  the  execution,  and  he 
oomtinued  to  act  as  plerk  to  Hickcox,  and  to  sell  the  goods  in  the 
store,  from  the  S4th  to  ihc  30th  December,  1826,  inclusive,  as  he 
had  done  before,  without  any  knowledge  or  information  of  said  as- 
signment. 

The  counsel  for  the  defendant  then  objected,  that  the  plaintiff 
had  not  given  any  evidence  to  show,  that  the  execution  so  proved 
to  have  been  in  the  hands  of  the  deputy  sheriff,  was  the  sante  as 
that  given  in  evidence  in  this  cause ;  but  it  was  insisted  by  the 
plaintifi''8  counsel,  that  the  evidence  was  prima  facie  sufficient  on 
Ihat  point.  The  presiding  Judge  decided,  that  tbe  plaintiff  was 
.bound  to  give  further  evidence  as  to  the  idcnHly  of  the  writ  of 
fierifimae;  tQ  which  ruling  the  plaintiff's  counsel  excepted. 

The  pls^ntiff  then  called  the  said  Frederick  A.  Stewart,  who 
was  aaked,  whether  the  deputy  sheriff,  between  the  issuing  of 
aaid  execuUoa  ^nd  the  return  day  thereof,  had  not  declared,  that 
h^  h^d  ia  his  hands  an  execution  at  the  suit  of  the  plaintiff  in  this 
cause  .against  Hickcox  1  .  To  which  he  answered,  that  he  under- 
etoed  from  the  deputy,  that  Trueman  Roberts  was  the  party,  who 
claimed  the  benefit  of  that  execution,  and  he  did  not  hear  the 
name  of  Henry  A.  Williams  mentioned. 

Tbe  plaintiff  then  called  Jacob  WesterveU,  the  said  deputy  ahe- 
viS^  ad  a  witnessi  to  prove  the  idenHty  of  the  exeaUum  ;  that  is,  to 
prove  that  the/.  /«k  given  in  evidence,  was  the  same  with  that, 
wbicb  he  bad  in  his  possession  when  he  entered  the  store  of  Hick- 
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coi:,  on  the  30th  I>ecember,  i8S6,  as  stated  by  the  witaess,   Aj^Tara^ 
iliee.  *^^ 

The  defendant's  covnsel  then  made  a  prelhninarv  tnqiBry  of  '*^iOi«i» 
Westervelt,  who  testified,  that  he  was  a  def^uty  of  the  defendaiit  I^owndes. 
ddring  the  whole  time,  from  the  teste  to  the  return  of  eaid  exe« 
cniion ;  that,  as  such  deputy,  he  had  ^ven  a  Inmd  ofiniinmUffUi 
the  drfendaniy  as  his  principalin  the  office  of'sheriff^  which  was  thiAA 
in  full  force,  ancf  so  continued.  That  he  was  the  real  party  de- 
fen  iaot,  and  had  employed  counsel  to  defend  this  suit,  nod  was 
bound  to  pay  alV damages,  which  might  be  recovered  agaiBSI  the 
defendant ;  and  he  objected  to  answer,  as  a  witness^  to  the  inquiry 
proposed  to  be  made  by  the  plaintiff,  on  the  ground,  that  he  was 
the  real  party  defendant  in  interest,  and  also,  that  Ms  «ns1iMr 
might  establish,  or  tend  to  establish,  that  h«  waslittble  to  acfvfl 
suit,  under  his  bond  of  indemriity  to  the  defendant.  The  Judge 
overruled  this  objection,  and  decided,  that  the  witness  waa  bottlid 
to  answer  the  question,  and  the  counsel  for  the  defendant  except* 
ed  to  his  opinion  on  that  point  The  witness  then  tei^tified,  that 
he  had  in  his  hands  the  writ  otfierifiuias  produced  at  tlie  trial,  at 
the  time  when  he  entered  the  store  of  Hickdco,  as  testified  to  by 
llice.  That  one  Trueman  Roberts  dafmed  to  he  the  assignee 
of  said  judgment,  and  went  \vtth  the  witness  on  that  occasion,  to 
the  store,  and  directed  the  levy  of  the  execution  on  the  goods. 
He  further  stated,  that  when  he  was  on  his  way  to  execute  said 
writ,  he  mentioned  to  Roberts,  that  if  any  claim  should  be  made 
to  the  goods,  in  opposition  to  the  execution,  he  should  require  an 
indemnity  from  the  plaintiff;  to  which  Roberts  answered,  that  a 
l>ond  of  indemnity  should  be  given  during  the  then  next  week,  if 
required.  '  He  fdrther  slated,  that  on  Friday,  the  6th  day  of  Jan- 
uary, 1827,  he  saw  the  bond  of  indemnity  on  file  in  the  sheriff^s 
office  ;  which  bond  was  produced  by  the  defendant  at  the  request 
of  the  plaintiff,  lie  also  testified,  in  answer  to  questions  put  by 
the  defendant's  counsel,  (and  which  were  objected  to  by  the 
plaifitiff,  on  the  ground  of  his  interest,)  that  on  tlie  6th  ofJanuaryy 
1B27,  the  defendant  delivered  the  bond  of  indemnity  to  the  wit- 
ness, and  directed  him  to  inquire  as  to  the  sufiUciency  of  the  obli- 
i^ors  ;  that  he  made  inquiry,  and  was  informed,  that  they  were 
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not  good,  and  he  so  reported  to  the  defendant ;  but  that  no  notice 
thereof  was  g^ven,  nor  was  any  objection  ever  made  to  any  per- 
son, to  his  knowledge,  as  to  the  insufficiency  of  the  obligors.  He 
further  testified*  in  answer  to  an  inquiry  made  by  the  defendant's 
counsel,  (which  was  objected  to  by  the  plaintiff's  counsel,  on  the 
ground  of  his  interest^)  that  the  goods  weie  removed  from  the 
etore  of  Hickcoz,  in  the  night  of  Monday  the  1st  day  of  Janu* 
ary,  1827,  without  his  knowledge  or  consent.     Upon  a  like  inqui- 
ry by  the  defendant's  counsel,  and  on  a  like  objection  by  the  plain- 
tiff's counsel,  Westervelt  also  testified,  that  lifter  the  witness 
went  to  the  store  of  Hickcox  with  the  execution,  on  the  SOth 
December,  1826,  Stewart  came  there  in  company  with  Ifickcox, 
and  Stewart  then  claimed  the  goods  by  virtue  of  an  asengnroent 
from  Hickcoz  to  him. 

The  plaintiff  then  gave  in  evidence,  the  bond  of  indemnity  to 
the  sheriff,  executed  by  the  plaintiff  and  Roberts,  and  rested  his 
cause. 

The  defendant's  counsel  then  gave  in  evidence,  an  instrument 
of  assignment  from  Hickcox^  in  the  words  and  figures  foltowing, 
to  wit :  <<  Whereas,  I  am  indebted  to  Frederick  A.  Stewart,  of  the 
"  city  of  New-Tork«  in  the  sum  of  one  thouHmd  doUars^  lawful 
<^  money,  of  the  state  of  New-York,  for  cash  advanced  to^  and  for 
^^  me,  by  him,  and  whereas,  I  am  anxious  to  pay  or  secure  (he 
*' payment  of  the  same  to  him  :  Now,  Know  all  men  by  these 
^^  presents,  that  I  Samuel  B.  Hickcox,  ofthe  city  of  New-York, 
^'  for  the  final  payment  of  the  said  one  thousand  dollars,  so  far 
"  forth  as  I  am  able,  dd  hereby  assign,  transfer  and  deliver  to  the 
"  said  Frederick  A.  Stewart,  all  of  the  goods,  chattels,  furniture, 
^^  and  other  personal  property  now  in  the  store,  known  as  number 
^*  one  hundred  and  twenty-one,  Chatham-street,  in  said  city  of 
**  New-York,  and  also  the  goods,  chattels,  and  furniture,  situate 
^*  in  the  house,  number  eleven  Reed-street,  in  said  city,  hereby 
^<  giving  the  said  Frederick  A.  Stewart,  fuU  power  and  authority 
'^  to  sell  and  dispose  of  all  of  the  said  goods,  chattels,  and  iumi- 
^<  ture,  and  firom  the  proceeds  thereof,  1  do  hereby  authorize  him, 
"  the  said  Stewart,  to  retain  a  sum  suflicient  to  pay  and  satisty 
*^  the  said  one  thousand  dollars,  and  the  balance,  should  an}**  re* 
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**  main  in  bis  htinda,  I  do  hereby  authorise  the  said  Stewait  to 

*^  retain  in  bis  bands^  far  the  benefit  of  my  credUora  generaUyj  to 

^be  paid  to  them,  in  proportion  to  their  respective  debts  or  de*- 

**  mands ;    and  1  do  hereby  authorise  the  said  Frederick  A. 

^'  Stewart,  to  sell  the  same  at  private  or  pubUc  sale,  as  he  may 

''judge  best,  for  the  promotion  of  the  above  object.     In  witness 

**  whereof,  I  have  hereunto  set  my  had  and  seal,  the  ticenh/'fifth 

''  day  of  December,  1826. 

(Signed)     <' Samuel  B.  Hickcox.  [l.  s.] 

''  In  the  presence  of 
J.  B.  Stewart." 
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The.only  proof  of  the  assigoment,  was  derived  from  the  evi- 
dence of  Thomas  Drumgold,  who  testified,  that  J.  B.  Stewart,  the 
only  subscribing  witness,  was  dead,  but  that  his  name  as  a  sub- 
scribing witness  to  said  instrument,  was  in  the  proper  band* 
writing  of  the  said  J.  B.  Stewart.  The  defendant's  counsel  also 
proved,  that  at  the  date  of  said  assignment,  Hickcox  was  indebted 
to  Stewart  in  about  the  sum  of  |(700. 

The  defendant  then  called  a  witness,  who  testified,  that  in 
January,  1827,  Trueman  Roberts  and  Samuel  A.  Williams,  the 
obUgors^  in  said  bond  of  indemnity,  resided  in  the  city  of  New- 
Yoric  ;  that  Williams  was  then  reputed  to  be  insolvent :  and  that 
Roberts  was  a  merchant  in  good  credit,  although  he  had,  some 
time  before,  been  connected  with  a  house  that  stopped  pay- 
ment. 

The  defendant  then  called  .Westervelt  again,  and  inquii*ed  of 
himas  to  the  solvency  of  the  said  obligors ;  to  which  inquiry  the 
I^aintiff  olgected,  on  the  ground  of  interest  in  the  witness,  but 
the  objection  was  overruled ;  and  the  witness  answered,  that  at 
the  period  of  the  giving  of  the  bond  of  indemnity,  he  made  in* 
quiry  by  direction  of  the  defendant,  as  to  the  solvency  of  the 
obligors,  and  was  informed  that  Williams  was  reputed  to  be  insol- 
vent ;  and  that  Roberts  was  embarrassed  and  of  doubtful  credit. 

It  was  then  agreed,  that  a  verdict  should  be  entered  for  the 
plaintiff^  subject  to  the  opinion  of  the  court  upon  a  case  to  be 
made ;  and  the  Judge,  thereupon,  charged  the  jury,  that  they  Uttd 
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' or  not,  as  they  thought  firoper,  under  the  circumstances  of  the 


WiiUamB      ^^gg  .  ^^^  j^j^g  jjjj.y  fQ„jjd  n  verdict  foi  the  plaintiff  for  the  sum  of 
I^^]!'*^      ^969.98  damages,  tha(  being  the  amount  directed  to  be  levied  on 
the  execution,  without  interest. 

The  cause  was  argued  by  J\Ir.  J.  Piatt  for  the  plaiutifli  and  by 
Mr.  Slosson  for  the  defendant. 

Mr.  Plan  contended, 

I.  That  the  variance  between  llie  judgment  and  the  fieri  facias^ 
in  the  amount  of  costs,  was  immaterial,  and  that  the  objection  was 
properly  overruled.  In  Binsell  v,  Kippy  [d  John.  89.]  in  anaciion 
for  an  escape,  there  was  a  variance  in  amount  between  Ahe 
judgment  and  the  ca,  sa.  and  Uie  court  held,  tiiat  *'  procesB  was 
**  a  sufficient  warrant  for  the  sheriff;  and  that  lie  could  not  lake 
"  advantage^of  the  defect  iii  this  collateral  way." 

It  being  a  judgment  on  bond  and  warrant  of  attorney  and 
cognovit,  the  mistake  i&fornicl  merely,  and  not  a  matter  of  sub- 
stance. The  defendant'3,  as  well  as  plaintiff's  costs,  wove  re- 
coverable out  of  the  penalty,  and  properly  coUectable  or*  xhefi^fa. 
In  MiUs  r.  McCoy  ^  Wife,  [4  C'owen,  406.]  the  court  said,  **if 
'^a  variance  be  substantial,  and  such  as  co«kl  not  be  amended,'.' 
the  objection  did  not  come  too  late,  although  made  after  sunw 
ming  up  to  the  jury  :  but  "  if  it  was  merdy  formal^  the  objectioa 
"  in  any  stage  was  good  for  notliirjg."^;That  was  a  variance  m 
the  recoid  too,  which  was  held  not  material  in  substance,  and 
overruled. 

The  rule  is,  that  whenever  the  ejTor  is  oimemdMey  the  mistake 
cannot  be  taken  advantage  of  in  this] collateral  way;  ualev 
the  proceedings  were  set  otit  in  hxEC  verba  in  the  pleadii^ ; 
which  is  not  the  case  here.  [Reesv.  Overbaugh^  iCoweii,  124.,] 
Lion  ex  Dem.  Eden  v.  Burtitf,  [18/ofcn.  510.] 

If  the]^defendant^'in  the  original  suit,  has  waived  error  <»  irre- 
gularity ki  the  judgment  or  execution,  the  sheriff  is  justified,  in 
executing  the  procesfi,  m\d  sh«ll  not  be  allowed  to  question  it  in 
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aciion  for  an  escape  .or  false  return.     [Jaquea  v.  CeaoTy  %  Sound.   A^  Tem, 
101  (a.)  Jone$  v.  Pepe,  \  Sound.  38,  J^-ote  2.  BuU  v.  Steward^  I  WUs.        ^^^' 
9fi5.  Benllif  v.  DanneUy^  8  D.  ^  E  127.] 

IL  The  sheriff's  eDdorseraents  od  the  fi.  fa.j  ^'Received 
'« December  29lb,  1826,"  and  ^No  goods^  chattels,  lands  or 
^  tenementByO.  M.  liowodes  sberiff,"  were  sufficient  and  conclusive 
to  piove^  that  this  execution  was  in  the  sheriff's  bands  on  the  SOth 
I>ecemher,  when  it  is  proved  that  Westervelt,  ihe  depuiy,  was  re- 
quested by  Roberts^  (theassignee  of  the  judgment,)  to  levy  on  the 
goods  of  the  defendant  in  that  execution.  It  also  appearing,  that 
ihe  ji  fa.  was  returned  nnd^"  filed  on  the  7th  April,  1827," — ^it 
must,  therefore,  have  been  in  the  sheriff's  hands  on  the  thirtieth 
December,  one  thousand  eight  hundred  and  twenty-six,  when 
the  deputy  ought  to  have  levied  on  the  goods  pointed  out  to  him ; 
and  it  is  immaterial  whether  the  deputy  had  the  execution  in  his 
own  bands,  or  whether  it  lay  in  the  sheriff's  office ;  his  powers 
and  duties  were  the  same  in  either  case.  The  ruling  of  his  hon- 
our, the  Judge,  requiring  further  proof  of  the  identity  of  the  exe- 
cution, under  which  the  deputy  acted,  was  erroneous ;  and  the 
plaintiff  had  completely  made  out  his  case,  independent  of  the 
testimony  of  Westervelty  the  deputy. 

Executions  in  the  Supreme  Court  are,  almost  necessarily,  sent 
by  leiler  to  the  sheriffs  throughout  the  state ;  and  if  the  endorse- 
meat  required  by  lawy  as  to  the  time  of  its  coming  into  the  sheriff's 
bonds,  is  not  to  be  evidence  against  the  sheriff,  cu  to  thatfaciy  the 
object  of  the  law  would  be  defeated,  and  suitors  would  be  subjected 
to  extreme  hardship  and  inconvenience. 

Here  we  prove  by  the  indorsement,  that  the  sheriff  had  this 
execution  on  the  29th  December,  1826;  and  that  the  next  day 
his  deputy,  under  the  direction  of  the  plaintiff,  (the  assignee  of 
the  judgment,)  went  to  the  store  of  the  defendant  in  that  execu- 
tion, for  the  purpose  of  executing  a  fi.  fa.  on  the  goods  of  that 
defendant;  is  not  the  inference  irresistable,  that  the  deputy 
assumed  to  act  under  this  execution^  there  being  no  evidence  of 
any  other  1 
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III.  JVeOerveU  was  legally  required  to  answer  to  tbe  question 
put  to  him  by  the  plainliflF's  counsel,  as  to  the  identity  of  the  exe- 
cution, which  was  explained  by  the  plaintifi  's  counsel,  to  be  the 
only  object  of  inquiry  on  his  part. 

In  Lord  MeUvilU's  Case,  in  the  House  of  Lords,  it  was  decided, 
(upon  the  opinions  of  the  Lord  Chancellor,  and  eight  Judges 
against  four  Judges,)  that  « a  witness  cannot  by  law  refuse  to 
"  answer  a  question  relevant  to  the  matter  in  issue,  (the  answer- 
"  ing  of  which  has  no  tendency  to  accuse  himself,  or  to  expose 
«hira  to  penalty  or  forfeiture  of  any  nature  whatever,)  on  the 
*«  ground  that  the  answering  of  such  question  may  establi^,  or 
*^  tend  to  establish,  that  he  owes  a  debt,  or  is  oihcrwiae  subject  to 
«  fli  civil  suit."  [1  PhU.  Ev,  208.  1  Jim.  L.  Journal,  228.  AiOhmis 
^  Jf.  P.  101.  Ji'oie.'] 

The  rule  is  founded  in  ju8tice,convenience  and  wisdom.  If  it  it  be 
decided,  that  Westervelt  U  not  compellabk  to  answer  to  that  inquiry 
at  law,  the  plaintiff  would  have  an  unquestionable  right  to  bis  an- 
swer, on  a  bill  of  discovery,  to  be  used  in  this  suit,  (the  sheriff  also 
being  made  a  party  to  such  bill ;)  and  ctd  bono,  put  the  plaintiff  to 
this  circuitous  and  expensive  mode  of  obtaining  his  testimony  1 
He  is  not  a  party  to  the  record ;  and  why  allow  him  the  technical 

privilege  1 

The  cases  of  the  People  v.  Irvmgy  [1  Wendell,  20.]  and  Mauran 
V,   Lamb,  [7  Cowen,  174.]  are  distinguishable  from  the  present 

ease. 

Those  cases  decide^  that  the  real  and  hnmtdiait  party  in  tnf eresf , 
though  not  a  nominal  party  on  the  record,  is  privileged  from  being 
a  witness  against  his  immediate  interest. 

Here  Westervelt  swore,  that  he  was  *'  the  real  party  defendant,'* 
and  that  he  was  *'  bound  to  pay  all  damages,  which  may  be  re* 
^  covered  in  this  sail.^'  But  it  must  be  remarked^  that  the  witness 
here  improperly  swears  to  mferenees  of  lans,  which  proves  nothing. 
The  question  is  for  the  cowt,  upon  the  fads  disclosed,  whether 
he  is,  in  judgment  of  law,  the  real  and  immediate  party  defendant 
He  is  not  the  real  defendant  in  fact,  although  the  recovery  in 
this  suit,  may  consequenHally,  subject  bim  to  an  action  by  his  prin- 
cipal.    A  new  suit  or  action  must  be  brought  between  different 
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f^trties,  in  order  to  subject  the  deputy  sherifT.  There  is  a  difference    Afitt  Terat, 

between  a  party  baving  an  interest  as  pUuntiffy  or  as  defmdatU.  ! — 

The  cases  above  cited,  (in  Cowm  and  fVendelly)  were  of  the  former     Wiffiami 
description.     The  assignee  of  a  bond,  (hcugh  not  a  party  on  the  ^  Lowndes.- 
record,  will  be  regarded  by  courts  of  law,  as  the  ocUiolplainHJf  tot 
any  purpose.     But  a  court  of  law  never  can  recognise  any  per- 
son as  actual  defendant,  except  the  defendant  on  the  record. 

IV.  The  assignment  by  Samuel  B.  Hickcox^  (the  judgment 
debtor,)  to  Frederick  A.  Stewart,  dated  2dth  December,  1826, 
vj^i^R  fraudident  in  fact  and  in  fatr,  as  against  the  plaintiff,  whose 
judgment  was  docketed  on  the  16th  December,  18^. 

There  is  no  colour  for  the  proposition,  that  this  assignment  was 
in  the  nature  of  a  mortgage,  and  therefore  consistent  with  the 
continued  possession  of  the  goods  in  the  vendor  or  mortgagor. 

According  to  the  terms  of  the  assignment,  the  goods  were  to 
have  been  delivered  to  the  assignee,  to  be  sold  by  him,  and  ac* 
counted  for,  to  the  vendor.  The  value  of  the  goods  in  question, 
besides  the  fiirniture,  &c.,  in  the  house,  is  proved  to  exceed 
double  the  amwunJt  of  the  debt  due  by  the  vendor  to  the  vendee  ; 
the  goods  were  supposed  to  remain  in  the  store  of  the  vendor  five 
days  after  the  -pretended  date  of  the  assignment ;  during  which 
time,  the  vendor  and  his  clerk,  (who  never  heard  of  the  assign- 
ment,) were  making  hourly  sales,  as  in  a  common  retail  store  of 
dry  goods ;  and  not  a  single  act  of  claimi  or  ownership  on  the  part 
of  the  vendee  was  ever  heard  of,  until  about  one  hour  and  a  half 
after  the  deputy  went  to  the  store,  and  announced  the  execution. 
There  is  no  proofii^Aan the  assignment *was  in  fact  made;  and 
there  is  reasonable  ground  to  believe,  that'  it  was  in  tQith made 
after  Stewart  heard  of  the  execution,  and  was  ante-dated. 

That  it  was  intended  as  a  mere  shield  of  the  property,  is  ervi- 
dent  from  the  fact,  that  even  after  theyi./a.  was  known  to  Stew- 
art, he  permitted  the  vendee(Hickcox,)  to  keep  possession  of  the 
goods,  and  to  convert  them  to  his  own  use.  In  fact,  the  goods 
have  not  been  sold  and  applied  on  the  execution,  nor  have  they 
gone  to  Stewart ;  the  debtor  (Hickcox,)  has  pledged  them  in  part 
to  raise  money,  and  kept  the  residue. 
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April  Ttraiy        Ab  further  evideace  of  fraud  id  the  assignment,  it  is  to  be  re* 

'. —  marked,  that  it  purports  to  be  a  sale,  at  random  and  in  gross,  of  all 

^,  ^"^  *^  the  goods,  chattels,  furniture  and  other  personal  propeity  in  ihe 
Lo^n^  "store  No.  121  Chatham-Street,"  and  also  "  the  goods,  cbHttels 
"  and  furniture  inthe  house  No.  1 1  Pearl-Street,"  without  in- 
yentory^  valuation  or  description.  It  was  a  Bearet  assignmeul  ;  it 
was  coupled  with  a  trust ;  and  there  is  every  badge  of  fraud 
which  existed  in  Tteme^s  case. 

v.  The  deputy  sheriff  has  no  excuse  for  his  omission  of  duty, 
and  appears  to  have  connived  at  the  fraudulent  designs  of  Stetc^ 
art  and  Hickcox^  in  allowing  the  goods  (o  be  removed  without  any 
exertion  of  authority  by  him,  under  the  execution,  after  the 
plaintifThad  conducted  him  to  the  store,  and  pointed  out  the  goods 
then  in  the  unequivocal  possession  of  Hkkcox.  What  could  a  vi- 
gilsoit  creditor  do  morel  The  deputy  saw  the  clerk  of  Ilickcox 
sellingpartof  the  goods  to  customers,  while  he  stood  there  with 
the  execution  in  bis  hands,  and  did  not  even  forbid  it :  and  this 
was  before  any  claim  was  made  by  Stewart. 

YI.  Finding  the  goods  in  the poaseetwn  of  Hkkcox^  (the  defend- 
ant in  the  execution,)  it  was  the  duty  of  the  slierifi  lo  levy  on, 
apd  inventory  them.  If  they  were  cliumed  by  a  third  person,  be 
might  have  protected  himself  by  an  inquest  4e|ira}irtelale|NrobcMdi, 
so  as  to  justify  a  return  of  nulla  bona^  if  the  property  was  found  in 
the  claimant. 

All  this  he  totally  negleoted.  He  took  no  inventory,  made  do 
levy,  and  took  no  possession  or  charge  of  the  goods ;  and  the 
second  nigiii  afterwards,  they  were  se<;retly  removed  by  Hick- 
cox. 

In  Baylmf  9.  JBates^  [SJohm,  185.]  it  wnsdeckled,  that  an  inqui- 
sition finding  the  property  in  a  stranger,  will  justify  the  sbenffin 
retutming  nulla  bono,  if  there  be  no  collusion.  But  if  adequate 
indemnity  be  tendered,  the  sheriff  is  still  bound  to  sell  the  prop^ 
erty.  Suoh  indemnity  was  given  and  accepted,  without  objec- 
tion as  to  time  or  sufficiency. 
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It  19  true,  the  defendant  atiempled  to  prove  thut  the  bond  ofin- 
demnity  grven' by  the  plaintifl^  was  insufficient :  but  the  only 
competent  witness,  James  jMabbetty  (defendant's  own  vitness,)  tea* 
tified,  that  the  surety  Roberts  was  at  that  time  a  merchant  in  thid 
city,  in  good  credit. 

This  pretence  of  insufficiency  was  an  after-thought,  and  a  mere 
subterfuge.  The  goods .  were  secretly  removed,  and  put  out  ot 
the  reach  of  the  execution,  on  the  night  of  Monday,  the  finitef 
January,  one  thousand  eight  hundred  and  twenty-seven  ;  and  no 
inquiry  was  made,  as  to  the  sufficiency  of  the  bond,  till  Friday 
the  sixth  of  January,  one  thousand  eight  hundred  and  tWeaty- 
seven. 

Bat,  if  the  bond  of  indemnity  were  deemed  Insuffieieot*  tb^  #h^- 
riff  was  bound  to  speak,  or  to  give  notice  to  the  plaintiff  dir  tM^ 
attorney,  both  residing  in  this  city. 

The  truth  is,  the  deputy  sheriff  delermined  not  to  ex^ecui^  th^ 
Jifa.  on  tliese  goods  ;  and  must  be  presumed  tp  have  baeu  i^ 
demniiied,  for  adopting  that  course.  But  if  not  so,  the  p)AJ9tiff 
ougbft  not  to  si^er  for  the  negligence  ot  folly  of  (bat  officer. 

VIL  The  testimooy  of  We»tervelt  througJiaut,  wa«  tipprQiK^ly 
admitted  against  the  plaintiff,  on  the  new  .point  of  inquiry,  (^ihe 
part  of  the  defendant ;  because  the' witness  was  ckftily  inlerestfA 
against  the  plaiotiiff,  and  could  not,  therefore*  be  %  wiAoesa  fl0f  tto 
defendant. 

This  testimony,  if  enywise  material,  ought  to  be  edrioken  Mt 
of  the  case,  (having  been  objected  to  at  the  time,)  exciting  only 
so  far  as  it  related  to  the  point  of  inquiry  on  the  part  of  the  pUtin- 
tiff;  to  wit,  the  identity  of  the  execution* 

VIII.  If  the  court  should  be  of  opinion,  that  fVesterndt  waa  im^ 
properly  admitted  as  a  witness  for  the  plaintiff;  yet,  iaasmacb  as 
it  appears  that  the  plaintiff  had  completely  proved  his  eaae»  as  to 
the  identity  of  the  execution,  before  Westeneli  was  oalkd  for 
that  purpose,  the  plaintiff  is  entitled  to  judgment  upon  the 
verdict,  notwithstanding  the  supposed  error  of  the  Judge  in  cooh- 
pelling  liim  to  answer. 


>l|nilT«tiik, 


Lowndfitt 
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It  being  a  verdict,  subject  to  the  opinioa  of  the  court  upon  the 
case,  the  court  are  to  perform  the  office  of  the  jury,  as  to  every 
matter  of  fact,  except  the  amount  which  is  ascertained  and  fixed 
by  the  verdict 

If  the  plaintiff  be  mistaken  in  these  positions,  there  must  be  a 
new  trial,  to  enable  him  to  supply  the  suppoq^deficiency  of  proof, 
arising  from  the  exclusion  of  Westervelt's  testimony,  with  costs  to 
abide  the  result 

Mr.  Slosson^  for  the  defendant,  contra^  contended, 

I.  That  the  deputy  sheriff  was  improperly  compelled  to  testify. 
He  considered  this  a  case,  where  the  defendant  would  be  justified 
in  protecting  himself  by  all  the  rules  of  law,  in  their  strictest  ap- 
plication. 

The  question  is,  whether  a  party  m  fact^  can  be  compelled  to 
testify ;  for  duch  is  Westervelt.  He  testifies,  that  he  is  the  real 
party  defendant;  that  he  has  given  a  bond  of  indemnity  to  the 
sheriff,  and  that  he  has  employed  counsel  to  defend  his  cause. 
Were  he  a  party  upon  the  record,  he  could  not  be  a  witness,  much 
less  could  he  be  compeUed  to  estify.  [7  Cote.  174,  Mauran  v. 
Lamb.     13  East,  referred  to  in  I  Wend.  Tkt  People  v.  Inmg.'] 

Where  a  corporation  is  a  party,  you  caimot  compel  a  corpora- 
tor to  testify,  although  his  name  does  not  appear  upon  the  record. 
But  he  is  a  party  in  fact,  and  no  person  who  is  the  actual  defend- 
ant, can  be  compelled  to  testify  against  his  wishes  or  his  interest. 
[Fream.  Eoertsony  20  Johns.  R.  142.]  A  defendant  may  call 
a  plaintiff  as  a  witness,  if  he  will  run  the  hazaid  of  his  testimo- 
ny, and  if  he  be  willing  to  be  examined.  But  he  cannot  be  com- 
pelled to  testify  against  bis  will.  If  he  could  be  thus  compelled^ 
then  the  rule  ought  to  be  reciprocal.  If  he  can  be  called  agaaut 
his  interest,  then  he  ought  to  be  permitted  to  volunteer  in  favour 
of  his  interest.  This  would  subvert  all  the  rules  of  evidence,  and 
let  in  interested  witnesses. 

In  this  case,  if  the  sheriff  be  liable,  then  the  deputy  is  answer- 
able over  to  him,  and  from  the  rec(Mx]s  of  this  trial,  facts  may  be 
brought  forward,  sufficient  to  convict  tlie  deputy  in  the  action  of 
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the  sherifTagainst  him.     Every  thing  which  he  swears  to  is  con-    ApiflTeni, 
elusive  against  him,  but  those  facts  material  to  his  defence  are        ^^^' 
excluded.     Here  the  identity  of  Jhe  execution  was  not  proved,     ^iUiwas 
and  could  not  be  proved,  but  by  the  evidence  of  Westervelt.     I     Lwmdci. 
waive  the  point  of  the  variance  between  the  judgment  and  the 
fi.fa.9  at  this  time,  because  it  is  sufficient  for  this  cause,  to  exclude 
the  evidence  of  Westervelt.  The  witness,  Stewart,  does  not  iden- 
tify the  execution,  and  there  is  no  evidence,  therefore,  to  support 
the  declaration.    Upon  this  point,  we  are  confident,  the  plaintiflf 
must  fail. 

[HoFFMANi  J.  At  the  trial,  it  struck  my  mind  forcibly^  ihat 
the  deputy  sheriff  ought  not  to  be  permitted  to  shield  Us  piinci* 
paly  by  refusing  to  testify,  and  this  from  reasons  of  public  policy. 

Slosson.  The  plaintifThimself,  however,  objects  to  the  witness 
the  instant  he  makes  one  step  beyond  the  line  to  which  he  wishes 
him  to  advance ;  he  is  a  competent  witness,  it  seems,  to  prove 
the  identity  of  the  execution,  but  he  is  incompetent  to  show  the 
insolvency  of  the  obligors  of  the  bond  !  The  plaintiff's  own  ob- 
jection proves  the  con'ectness  of  the  position  we  assume  by  the 
sanction  of  the  law.] 

II.  We  contend,  in  the  second  place^  that  thedeputy  'w^  ex- 
cused, under  the  circumstances  of  this  case,  from  making  the 
levy.  Roberts  claimed  to  be  the  assignee  of  the  judgment,  and^ 
the  real  party  in  interest.  He  went  with  the  deputy  when  the 
levy  was  to  be  made,  and  the  latter  then  told  him  expressly, ^bat- 
if  the  goods  were  claimed  by  another  person  than  the  apparetit 
owner,  he  should  require  a  bond  of  indemnity,  to  protect  him 
against  the  consequences  of  the  levy.  The  fact  that  an  assign*' 
ment  of  the  property  had  actually  been  niade,  was  communicated' 
as  soon  as  they  entered  the  store,  and  yet  no  bond  of  indemnity 
Avas  offered,  i  Roberts,  it  is  true,  had  previously  promised  to  fur*- 
nish  a  bond,  if  one  should  be  required ;  but,  in  point  of  feet,  it 
was  not  forthcoming  until  the  sixth  of  January,  and  before  that 
time,  Hickcox,  without  the  knowledge  of  the  deputy,  conveyed 
the  goods  beyond  his  knowledge  and  reach.      The  pretext  of 
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object  in  {preventing  a  successful  levy.     He  is  an  officer  responsi- 
^««n»      y^  jQ  lamself,  and  under  bonds  for  his  official  good  conduct* 
Lowndes.     There  is  no  ground,  therefore^  for  the  charge  made,  or  for  any  im- 
putation against  the  officer's  fairness. 

The  sheriff  was  not  bound  to  become  a  trespasser.  He  acts 
in  the  character  of  an  agent,  and  like  ottier  agents,  is  bound  to 
exercise  all  reasonable  care  and  diligence.  But  if  he  discharge 
bis  duty,  then,  like  other  agents,  he  is  protected.  [Bayky  v. 
BaU$9  8  /.  R.  185.  Tawnsmd  v.  PkUlips,  \Oth  lb.  98.]  An  ioqui- 
gition,  it  is  true,  shows  good  faith  on  the  part  of  the  sheriff,  but 
lie  is  not  bound  to  exercise  any  thing  more  than  ordinary  dili- 
gence. [Van  Ckefand  others  v.  Fket,  15  J.  R.  147.]  In  this 
case,  Che  inquisition  found  that  the  property  was  not  in  the 
debtor,  but  the  court  held,  that  if  the  plaintiff  would  indemmfy 
the  sherifl^  he  was,  in  such  caae^  bound  to  make  the  levy.  The 
principle  is,  that  the  sheriff  is  not  bound  to  incur  a  risk.  He 
"Would  not  be  bound  to  sell  without  an  indemnity,  then  why  should 
lie  seize,  and  thus  become  a  trespasser  ? 

In  tb6  principal  case,  there  was  no  inquisition,  neither  was 
there  an  indemnity  proffered  or  furnished  in  time,  and  the  sheriff, 
therefore,  was  not  bound  to  levy. 

Suppose  the  sheriff  had  taken  the  goods,  would  he  not  have 
iMen  liable  as  a  trespasser  ?    The  cases  answer  that  question  in 
the  affirmative.     [2  Dun.  Prac.  792-3.   4  T.  R.  633.    6  dw.  R. 
467.  (tn  a  note.)]     Where  it  is  agreed,  that  the  giving  of  the  in- 
deiimity  shall  be  suspended^  (hat  is  tantamount  to  a  release  of  all 
claim  upon  the  sheriffs  until  the  indemnity  is  furnished. 
^     But  here,  when  the  indemnity  was  offered,  the  goods  were 
withdrawn,  and  so  no  levy  could  be  made.    The  indemnity  itself 
was  insufficient,  as  the  principal  was  insolvent,  and  the  credit  of 
the  surety  was  doubtful.     The  giving  of  the  indemnity  was  in 
itself  a  mere  after-thought,  and  it  imposed  no  duty  upon  the  she* 
riff  whatever.     If  the  plaintiff  intended,  in  truth  and  fairness,  to 
indemnify  the  sheriff,  he  should  have  prepared  his  bond  at  a  time 
when  it  might  have  been  available,  and  when  the  sher^had  the 
power  of  making  the  levy.    But,  as  the  matter  stood,  the  sheriff 
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had  nothing  to  protect  him  from  the  consequences  of  a  levy,  if  Uie    ApnlTcniv 
assignee  of  the  goods  established  his  title  to  them,  and  he  wa9  not  _ 
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bound  to  incur  any  peril  whatever  of  the  kind  sought  to  be  impos-     Williams 

I«owndei» 


ed  upon  him  by  the  plaintiff. 


III.  But  the  assignment  to  Stewart  vested  in  him  the  legal  title 
to  the  goods,  and  the  levy,  if  made,  would  have  been  void.  The 
assignment  is  perfectly  good  upon  its  face,  and  has  for  its  object 
to  secure  to  the  assignee  the  payment  of  his  debt,  which  is  prov- 
ed to  be  bona  fide^  and  aho^  to  secure  to  the  other  creditors  of 
Hickcox  the  payment  of  their  debts,  so  far  as  the  property  woidd 
go.  Stewart  accepted  the  trust,  and  by  this  means,  he  made 
himself  liable  to  the  creditors  of  Hickcox,  to  the  extent  of  the 
entire  value  of  the  goods,  provided  he  could  not  prove  his  own 
debt,  and  he  was,  at  all  events,  bound  to  account.  This  being 
so,  the  title  to  the  property  was  vested  in  Stewart,  and  as  the 
sheriff  saw  the  assignment,  it  was  sufficient  to  put  him  on  his 
guard.  He  could  not  decide  upon  its  validity,  and  was  not  bounA 
to  hazard  a  legal  contest  as  to  the  interests  of  conflicting  claim- 
ants. The  possession  of  the  goods  by  Hickcox,  was  not  per  ee 
fraudulent^  and  there  is  nothing  but  possession  to  raise  even  a  sus- 
picion of  fraud.     [Bissell  v.  HopkmSf  3  Cow.  166,  and  tkenote*} 


Per  Curiam.  To  decide  this  case,  it  is  not  necessary  to  deter- 
mine the  question,  whether  the  deputy  sheriff  was  a  competent 
witness  or  not ;  although  that  question  has  been  raised  and  dis- 
cussed  at  the  bar.  It  was  the  duty  of  the  sheriff  to  make  the 
levy  without  any  indemnity  whatever,  as  he  found  the  goods  in 
the  hands  of  the  defendant  in  the  execution ;  and  be  would  net 
have  been  liable  to  an  action  as  a  trespasser,  if  ho  had  made  such 
levy.  The  goods  were  pointed  out  to  him  as  the  goods  of  the 
defendant  in  the  execution ;  he  was  exercising  acts  of  ownership 
over  them ;  they  were  in  his  exclusive  custody  and  possession  ; 
and  the  sheriff  would  have  incurred  no  peril  from  the  act  of  levy- 
ing. If,  after  the  officer's  first  duty  was  performed,  a  claim  te 
the  property  had  been  interposed,  then  a  jury  should  have  beeft 
called  to  determine  the  right  of  property.     If,  by  the  mquisitioH, 
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then  the  return  upon  the  execution  should  be  nulla  bona ;  and 
-WilUanu  q^q)^  ^  finding,  although  it  would  not  be  conclusive  upon  the 
Lowndes,  question  of  property,  would  neveriheless  justify  such  a  return. 
Should  the  jury  declare  the  property  to  be  ui  a  third  person,  then 
the  sheriff  could  not  be  compelled  to  proceed  further,  without  a 
fuU  indemnity.  But,  in  the  first  instance,  he  was  bound  to  make 
aleiry,  and  there  is  nothing  in  this  case  to  excuse  his  neglect  in 
that  particular. 

The  sheriff  need  never  be  in  difiiculty  upon  this  point:  for  if 
the  title  appear  doubtful,  or  the  proceedings  hazardous,  the  court, 
upon  application,  would  extepd  the  time  for  the  maldng  of  bis 
return;  or  he  might  file  a  bill  of  interpleader,  aiul  stay  all  proceed^ 
ings  against  him,  until  the  right  of  property  was  settled.  In- 
deed, the  conflicting  claimants  could  be  compelled  to  litigate  their 
claims ;  and  a  sheriff^  taking  the  proper  course,  would  never  be 
subjected  to  damage  of  any  kind. 

In  this  case,  the  sheriff  refused,  or,  at  all  events,  neglected,  to 
make  the  levy ;  and  if  the  plaintiff  can  show  that  the  goods 
found  in  the  possession  of  Uie  defendant  in  the  execution,  were 
in  truth  his  property,  he  is  entitled  to  recover.  To  determine  this 
qiiestion,  we  have  merely  to  examine  the  assignment  to  Stewart; 
for  if  the  property  in  the  goods  did  not  pass  to  him,  then  it  re- 
mained, beyond  all  doubt,  in  the  defendant  in  the  execution ;  for 
nobody  but  Stewart  has  interposed  a  claim  to  it  It  is  evident, 
from  the*  testimony  adduced,  that  the  assignment  to  Stewart  w  as 
fraudulent.  It  bears  about  it  those  characteristics  whicli  gene- 
rally indicate  fraud.  In  the  first  place,  the  goods  were  left  in  the 
hands,  and  under  the  exclusive  controul,  of  the  assignor.  This 
ia  always  such  evidence  of  property  in  the  possessor,  that  it  throw^a 
upon  the  assignee  the  duty  of  explaining  satisfactorily,  why  the 
^;oods  assigned  were  left  in  the  hands  of  the  assignor  :  why  deli- 
very,  which  is  in  most  cases  essential  to  pass  the  title  of  chattels, 
did  not  accompany  the  act  of  transfer.  It  is  true,  there  may  be 
cases  where  mortgaged  properly  may  be  left,  for  good  and  suffi- 
cient reasons  to  be  shown  to  tiie  court,  in  the  hands  of  the  mort- 
gagor.   But  the  intent  of  the  transfer  ought  to  appear  upoii  the 
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ii^stiuQient  <if  assigniQient,  and  if  uttQa  tbe  face  of  the  ingtruroent    AvakT^tait 

I  Add 

the  transfer  is  absolute,  it  will  throw  upon  the  claimant  tbe  whole 

byrtben  of  explaining  why  posseerioo  did  not  follow  the  transfer.     wai»«ft^ 

In  the  present  case,  the  claimant  and  the  sheriff  have  not  even  Lowndet; 
attempted  to  show  why  the  goods  were  left  in  the  hands  of  Hick- 
.cox ;  why  be  oontroijiled  them ;  why.  he  sold  the  got^ds,  and  re- 
ceive^ iht^  money  for  their  proceeds.  Here  is  enough  to  dhow  (he 
veal  nature  of  tbe  assignment,  and  its  objects  may  be  easily 
guessed^  when  we  look  at  the  date  of  the  instrument,  and  com* 
pare  it  with  the  time  when  the  judgment  was  docketed.  The 
latter  precedes  the  former  by  several  days,  and  the  inference  is 
inesistable,  that  the  object  of  the  assignment  was  to  defeat  the 
execution.  The  court,  in  this  matter,  act  also  in  the  place  of  a 
jury,  and  upon  every  principle  of  law,  as  well  as  inference  from 
facts,  we  are  ail  of  opinion,  that  the  assignment  is  fraudulent, 
and  therefore  void.  It  is  proved,  then,  that  the  property  remain- 
ed in  Hickcox  :  it  was  in  his  hands  on  the  day  when  the  sheriff's 
deputy  proceeded  to  his  store  ;  it  was  pointed  out  to  the  deputy 
as  the  property  of  Hickcox,  and  be  was  desired  to  ie>  y  upon  it. 
It  was  a  plain  case,  and  tbe  sheriff's  duty  was  obvious  :  it  could 
aot  be  mistaken.  But  he  neglected  that  duty,  and  must  respond 
to  tbe  complainant  for  the  consequences  of  that  neglect. 

There  is  one  more  question  to  be  disposed  of,  in  order  to  meet 
all  the  objections  to  a  recovery,  and  that  relates  to  the  execution 
itself.     We  consider  that  tbe  endorsement  made  by  the  sheriff  is 

* 

ooocluflive  evidence,  that  tbe  execution  was  in  his  hands  at  the 
time  the  deputy  went  to  the  store  to  make  the  l(*vy,  and  this  by 
the  operation  of  the  statute.  It  is  his  duty  to  endorse  upon  the 
execution  tbe  time  when  it  was  received,  and  here  the  defendant 
cannot  deny,  what  he  has  admitted  to  be  true.  There  could  be 
nodiftculty,  therefore,  in  identifying  the  execution,  without  a  re- 
course to  the  testimony  of  Westervelt ;  and  we  therefore  disre- 
gard that  evidence  in  this  part  of  the  case.  The  sheriff,  or  his 
depujljp  (apd  it  matters  not  which,  as  the  sheriff  is  responsible  for 
tbe  official  acts  of  bis  deputy,)  had  this  execution  on  the  29tb  of 
Deeetaftber,  IB26f  and  assumed  to  act  under  it.     He  oaonot,  there- 
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AfMil  Teiin,    fore,  gaiDsay  the  proof  furnished  by  his  own  acts,  bat  is  cooclu- 

'^'        sively  bound  by  it. 
Lawb46i  There  must  be  judgment  for  the  plaintiff  upon  the  case,  for 

CiunpbeH  and  the  amount  assessed  by  the  lury. 

others.  ^  ^     ^ 

Mr.  Justice  Hoffman  observed,  that  he  was  satisfied,  upon  fur* 
ther  reflection,  that  there  was  no  necessity  for  calling  Weslervelt 
as  a  Witness,  and  he  concurred  in  the  ofnnion  of  the  court  in  all 
its  parts. 


Oliver  M.  Lowndes,  Sherifl^  &c, 

versus 
Matthew  Campbell  and  othess. 

* 

The  parties  to  a  suit  in  thb  court,  and  to  another  also,  in  the  Supreme  Comtf  for 
the  purpose  of  bringing  the  matters  in  controyersy  to  a  tpeedy  decnkm,  and 
save  costs,  referred  the  same  to  diainterested  peraons,  of  their  own  aelae- 
tion,  for  a  decision,  under  a  stipulation,  that  if  the  issue  was  fooad  in  lavDV  of 
the  defendant  the  said  .several  suits  were  to  be  discontinued  ;  but  if  in  fiivour  of 
the  plaintiff  that  then  a  relicta  for  a  given  sum,  should  be  detivcred  to  tha  roal 
party  in  interest,  on  which  a  judgment  was  to  be  entered  iip,  for  the  anoanty 
together  with  costs,  to  be  taxed,  including  the  expense  of  the  lefennce.  Upoa 
a  motion  by  the  defendants,  to  sat  aside  the  award  of  these  nforees  or  aitili»- 
tors,  upon  the  ground  principally,  that  certain  evidence  oflered  by  them,  at  the 
trial,  was  rejected,  it  was  hbld  that  the  parties  were  precluded  by  the  terms  of 
their  submission  from  questioning  the  award,  there  being  no  stipulation  for  a  re- 
view. 

The  award  was  for  less  than  $850  ;  but  as  the  action  was  brought  for  the  peaalty 
of  the  bond,  which  exceeded  that  sum,  the  plaintiff  taxed  his  coats  aooordiqg  to 
the  rules  of  the  Supreme  Court.  But  it  was  held,  that  as  the  plaintiff  had  agreed 
to  accept  a  relicta  for  less  than  $850,  waiving  a  judgment  for  the  penalty,  (which 
otherwise,  would  govern  costs,)  he  was  entitled  to  Comnon  Plena  ooata  only* 

The  plaintiff  in  this  suit,  brought  an  action  of  debt  on  a  replevin 
bond,  executed  by  the  defendants ;  but  the  real  party  in  interest 
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WM  one  Abraham  Depew.  Two  of  the  defendants  had  previ- 
ously commenced  an  action  of  trespass  against  Depew,  in  the  Su- 
preme  Court,  which  was  also  pending.     The  question  m  Gontro-  v. 

versy,  related  to  the  title  to  seventy  barrels  of  apples,  which  had  others.  *" 
been  levied  on,  by  an  execution,  out  of  the  Marine  Court,  in  fa- 
vour of  Depew,  against  one  Wheeler.  The  parties,  "  in  order  to 
*<  save  costs,  and  bring  the  matter  to  a  speedy  deckion,''  agreed 
by  a  stipulation,  signed  by  their  respective  attornies,  to  refer  the 
question,  as  to  said  Utle,  to  **  three  ifuUffererU  referees,''  who  were 
named.  If  the  title  to  the  apples,  was  found  by  the  referees  to  be 
in  Matthew  Campbell  and  Ira  Carpenter,  (the  plaintiffs  in  the 
Supreme  Court,  and  two  of  the  defendants  here,)  then  the  suit  hi 
this  court,  and  that  in  the  Supreme  Court,  were  to  be  discon- 
tinued, and  the  parties  were  to  exchange  released  If,  however, 
the  title  was  found  to  be  in  Wheeler,  then  the  referees  were  to 
make  a  report  in  favour  of  the  plaintiff,  for  one  hundred  and  rnnC" 
lem  doUars  and  seven  cenU ;  and  a  relicta  for  that  sum  was  to 
be  delivered  to  Depew,  on  which  he  was  to  enter  up  a  judgment 
ibr  the  amount,  **  together  with  the  taxable  costs  of  this  suit,  in- 
"  eluding  the  costs  of  the  referees.** 

To  carry  this  arrangement  into  effect,  a  consent  and  rule  of  re- 
ference were  duly  filed  with  the  clerk. 

At  the  trial,  the  plaintiff  produced  in  evidence,  a  fi.fa.  for 
^119.£d,  against  Wheeler,  in  favour  of  Depew,  issued  out  of  the 
Marine  Court,  on  which  was  endorsed  a  levy  upon  the  apples. 
He  also  produced  a  bond,  for  a  return  of  the  apples,  together 
with  a  replevin  b<md  executed  by  the  defendants,  on  which  was 
endorsed  the  appraised  value  of  the  property  levied  on. 

The  defendants,  for  the  purpose  of  proving  the  property  of  the 
Itpples,  to  be  in  Campbell  and  Carpenter,  called  Wheeler  as  a  wit- 
ness; but  he  was  objected  to,  on  the  ground  of  interest,  and  re- 
jected by  the  referees,  who  made  an  award  in  favour  of  the 
plaintifl^  for  ^119.07,  finding  the  title  of  the  apples  to  be  in 
Wheeler.  The  attorney  for  the  plaintiff,  thereupon,  filed  the 
relicta,  and  entered  a  rule  for  judgment  thereon  mn. 
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April  Tanq,       Mr.  T*  C  PmnhuM  for  the  defeiidaDUi>  now  moved  to  seiaaUe 

18S9 

'       the  award,   and  0tay  proceeding,  upon  the  ground^  finl,  thai 

Lowndes  WheeUffOUght  to  have  been  permitted  to  testify.  He  cited  tbe 
CunpbeU  and  following  cases  to  this  point,  viz  :  [1  PkiL  E».  S8  to  57^  md  the 
^  notes.  SJohne.  £.  377. 10  lb.  21.  16  lb.  89.  5  lb.  256.  1  A.  491. 
1  Cab^  R.  27&  1  T.  R.  16S.  1  Coz'e  R.  382.  14J.ILXS^ 
3  Johns.  Cos.  B2.  2  Comes'  R.  77.  11  /.  A.  186.  1  Eon.  ».  IX 
JB.  159.  16  /.  R.  89.  7  T.  A.  476.  A.  477.  n.  Cou>en'$  7raatiie, 
595.  4  Jlfii55.  A.  156.  12  lb.  20.  1  Camsff  A.  167.  PeofaV  &. 
224.2J.  A.  399.] 

II.  That  tbe  plaintiff's  attorney  had  no  right  to  proceed  on  the 
reUcta»  no  report  having  been  filed,  or  served  on  the  parties. 

Mr*  TFeatem,. contra,  for  the  plaintiff  contended. 

I.  That  the  witness  was  properly  rejected,  became,  by  tbe 
terms  of  the  submission,  he  stood  in  the  situation  of  a  party,  and 
the  report  could  be  given  in  evidence,  for,  or  against  hira.  At  aU 
events,  he  had  an  interest  in  the  event  of  the  suit, — he  stood  be* 
fore  tbe  referees  as  a  vendor,  and  ooiild  not  be  permitted  to  sup- 
port his  own  title. 

II.  AU  matters,  both  of  law  and  fact,  were  submitted  to  the 
referees,  and  the  relicta  was  conclusive  upon  the  defendants. 
The  reference  was  not  made  under  the  statute,  but  was  in  the 
nature  of  an  arbitration,  and  tbe  relicta  covers  a  release  of  enrois, 
and  the  court  will  not  interfere. 


Per  Curiam.  The  parties  in  this  cause,  it  appeans, 
the  matters  in  controversy  between  them,  to  a  tribunal  of  refe- 
rence, made  by  themselves,  without  any  stipulation  for  a  re- 
view.  They  are,  therefore,  conchided  by  the  award,  unkas  the 
defendants  can  show,  that  the  referees  have  been  guilt  j^ of  fraud. 
It  is  said,  however,  that  the  referees  improperly  excluded  the  evi- 
dence of  a  witness  offered  by  the  defendants.     If  this  be  so^  it 
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was  a  mere  error  in  judgment;  and  this  court  cannot  interfere  to    April  Tenn, 
correct  it.    The  submission  or  reference  was  in  the  nature  of  an 
arbitration,  and  the  relic  ta  having  been  delivered  to  the  plaintiff's     Lowndes 
attorney,  according  to  the  terms  of  the  submission,  he  had  a  per-  Campbell  an4 
feet  right  to  file  it,  and  enter  up  judgment.     There  was  no  neces- 
sity for  filing  a  report,  for  the  relicta  stood  in  the  place  of  it  by 
the  consent  of  the  parties,  and  being  signed  by  the  attorney  of  the 
defendants,  it  was  conclusive.     This  motion,  therefore,  is  denied, 
with  costs. 


It  afterwards  appeared,  that  the  plaintiff  ^s  attorney  had  taxed 
the  costs  according  to  the  rules  of  the  Supreme  Court,  and 
Mr.  Western  moved  for  costs  as  taxed.  He  insisted  that  the 
plaintiff  was  entitled  to  such  costs,  as  the  action  was  upon  the 
replevin  bond,  which  was  for  a  sum  exceeding  j^250.  The  judg- 
ment in  such  cases,  is  for  the  penalty  and  carries  fidl  costs. 
[Harvey  V.  Walker  and  BardwelU  6  Cawetij  R.  57.] 

Mr.  Pinckneyt  contra,  contended, 

That  the  plaintiff  was  entitled  to  Common  Pleas  costs  only,  he 
having  accepted  a  cognovit  for  a  sura  less  than  $250.  [He  cited 
2Dtm.  Prac.  734.  1  R.  L.  of  1813.  p,  347.  Sec.  21.  1  Caines' 
R.  66.] 

Per  CuuvMU  If  this  were  a  case  arising  under  the  action  for 
the  peiuibiy  of  the  arbitration  bond,  then  if  the  plaintiff  succeeded, 
he  would  be  entitled  to  costs,  according  to  the  amount  of  the 
penalty^  because  the  judgment  would  be  for  the  penalty.  But 
hem  the  plaintiff  agreed  expressly  to  except  a  part  of  the  penalty, 
in  fuU  satisfaction  of  his  claim,  and  has  stipulated  that  his  reco- 
very should  be  for  a  sum  less  than  two  hundred  and  fifty  dollars. 
He  is  entitled,  therefore,  to  Common  Pleas  costs  only. 

[H.  M.  WeBlern,  M'yM  ike  ptf^.     T.  C.  Pitfckney,  Atryfor  tke  d^'e.} 
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Af  ril  Tcnn, 
Sewall 

V. 

Gibbs  and 
Jenny. 


Henry  Sewall 


pevius 


William  L.  B.  Gibbs  and  William  P.  Jenny 


Csage  of  trade  cannot  be  set  up,  either  to  contravene  an  establLBhed  rule  of  Imw, 
or  to  vary  the  terms  of  an  express  contract.  But  all  contracts,  made  in  the  or- 
dinary course  (^  business^  without  particular  stipulations,  expressed  or  implied, 
are  presumed  to  be  made  in  reference  to  any  existing  usage  or  cusbom,  relating 
to  such  trade ;  and  it  is  always  competent  for  a  paity  to  resort  to  such  usage, 
to  ascertain  and  fix  the  terms  of  the  contract 

The  defendants,  purchased  of  the  plaintii^  a  caroon  of  indigo,  at  pvbUc  auction. 
Notice  was  given,  at  the  time  of  sale,  that  the  indigo  would  be  sold  subject  lo 
the  usual  tare  «f  10  per  cent.  The  tare,  in  point  of  fact,  amounted  to  upwards 
of  1 7  per  cent  At  the  trial,  the  defendants  were  permitted  to  prove,  that  the  in* 
digo  had  been  fraudulently  paeked,  and  that,  in  all  cases  of  Ihuidiiletit  pttkmg 
H  is  the  custom  of  ^e  trade,  to  allow  the  purebaserthe  actual  tare,  Hki-i)<»  tba^ 
this  evidence  was  n^Uy  admitted.  Hsto  also,  that  the  defence  was  properly 
set  up,  under  the  general  issue,  and  that  the  defendants  could  claim  a  deduction 
of  the  actual  tare,  without  ofT^ring  to  retiun  the  indigo. 

The  defendants,  sometime  atlcr  the  purchase,  paid  into  court  a  sum  sufficient  to 
cover  the  amount  of  the  indigo  after  deductmgthe  actual  tare.  Held  that,  as 
the  sale  in  this  case  was  for  cash,  the  plain  tiff  was  also  entitled  to  interest,  fitMn 
the  day  of  sale  to  the  day  of  payment,  and,  therefore,  that  the  ameimt  paid  into 
court,  was  not  sufficient  to  cover  the  plaintifTs  demand. 

This  was  an  action  of  cisswnpsUf  for  goods  sold  and  delivered. 
The  plaintiff  sought  to  recover  for  a  ceroon  of  indigo^  which 
was  described  in  his  bill  of  particulars,  as  weighing  1141bs.  sub- 
ject to  a  deduction  often  percent,  for  tare.  The  defendants 
pleaded  the  general  is&ue,  and  a  tender  of  J182,  on  the  22d  day 
of  May,  1828.     The  plaintiff  replied,  denying  the  tender. 

At  the  trial,  the  plaintiff  proved,  that  a  number  of  ceroons  of 
Indigo  had  been  sold  for  hira,  at  public  auction,  on  the  19lh  day 
of  February,  1828;  and  among  them  the  ceroon  in  question,  to 
the  defendants.  A  clerk  of  the  auctioneer,  was  called,  as  a  wit. 
nesB  for  the  plaintiff;  who  testified,  that  it  was  expressly  declared, 
at  the  time  of  sale,  that  the  indigo  would  be  sold  subject  to  the 
usual  deduciion  of  ten  per  cent,  far  tare.     That  (lie  ceroon  purchased 
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by  the  defendaDte  weighed  1 1 41b6.  gross,  and  was  etruck  off  at  fif-    April  Term, 
(eeo  shillings  aod  a  penny  per  lb.     That  it  was  not  cusftonmry  te 
dedad  any  fra^twnaof  a  lb.  for  tare,  and  that  the  indigo,  thus 
sold,  consequently,  came  to  $194.S0. 

Upon  thiseTidenee,  the  plttintiff  rested  his  cause. 

The  same  witness,  being  cross-exarmned  by  the  defendants, 
stated,  thai  the  indigo  in  q^iestion  was  advertised,  as  the  first 
quality  of  Caraccns  Indigo ;  that  ten  per  cent,  is  the  usual  tare  al- 
lowed on  the  sate  of  indigo,  and  that  this  was  sold  expressly  at 
the  vuual  tare*  That  the  actual  tare,  generally  corresponds  very 
nearly,  with  the  customary  tare ;  but  that,  in  this  case,  it  exceed- 
ed the  usual  rate,  and  complaints  were  made  by  purchasers  that 
it  was  ezcesme. 

The  defendants  then  called  a  number  of  witnesses,  who  testi.. 
fied,  that  it  is  the  custom,  in  selling  indigo,  to  allow  ten  per  cent. 
for  tare;  and,  where  the  actual  tare  varies  fVora  this,  two  or  three 
pounds  more  ertess,  the  difference  is  not  regarded.  That,  in  or- 
dinary cases,  the  actual  tare  corresponds  very  nearly  with  that 
altowed  by  custom :  but  where  the  excess,  be}'ond  ten  per  cent., 
is  so  great  as  to  create  a  presumption,  that  there  has  been  fraud  in 
the  packing,  then  it  is  the  custom,  to  allow  the  whole  actual  tare 
to  the  purchaser.  In  this  case,  the  tare  was  about  171bs. :  one  of 
the  witnesses  stated  it  at  ITlbs.  and  another  at  171bs.l2oz. 

Some  of  the  wknesses  testified,  that  the  indigo  in  question 
was,  in  their  opinion,  firaudulently  packed  in  Caraccas/  buC 
there  was  no  pretence,  that  the  plaintiff  waj  accessary  to  it,  or 
that  he  was  in  any  way  chargeable  with  fraud.  It  ap*^^^*d  also^ 
that  it  is  usual,  in  packing  indigo,  to  use  two  gp^^^  pieces  of 
hide  at  the  end,  dnd  along  the  seams  of  the  jp^^^^S^  I  but  that 
in  this  case,  5S  pieces  of  hide  were  found  >^o^  some  of  the  wit- 
nesses thought,  that  the  extra  pieces  w^^  P"*  "» fraudulently,  to 
increase,  the  weight  of  the  ceroon. 

Upon  the  question  of  fVau^  ^"^  »»»8«»  **»«  testimony  was 
somewhat  contradictory,  arv^^e^eral  dealers  in  indigo  irere  call- 
ed  hy  the  plaintiff,  wb^  ^^^^^  **^  ^^^y  "^^w  notbiag  of  any 
cftftom,  to  eUow  tt^  «^t°*^^''*»  *"  ^^^  ®^  fraudulent  packing. 
Some  ef  the  vftn^sses-*^^^,  that  in  packing  indigo  at  Caraccas* 


\ 
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April  Tenn,    the  intention  was,  to  put  lOOlbs.  net  into  the  linen  wranper ;  and 

1829 

. '- —  that,  as  the  indigo  is  always  sold  subject  to  tare,  about  ten  per 

Sc  Willi 

y,  cent,  was  added  to  the  net  weight,  by  packing  in  skina     Itako 

^T^Lv*^  appeared,  that  the  indigo  in  question  was  charged  to  the  defend- 
ant, in  the  mvoice,  at  100  lbs.  net,  and  that  the  tare  on  this  par- 
ticular ceroon,  did  not  exceed  the  average  of  that  upon  the  other 
ceroons  sold  at  the  same  time.  The  defendants  ofiered  no  evi* 
deuce  to  support  their  plea  of  tender,  but  proved  that  they  paid 
into  court,  under  the  rule  for  that  purpose,  j^l83.60,  on  the  22d 
day  of  May,  1828. 

The  Judge  charged  the  jury,  that,  if  they  believed  that  the 
net  weight  of  the  indigo  was  97  lbs.  instead  of  96  lbs.  and 
4  oz.,  and  if  the  defendants  had  not  paid  into  court  the  aoKNUt 
due  for  the  97  lbs.,  together  with  interest,  then  the  plaintiff 
was  entitled  to  the  amount  due  for  the  97  lbs.  That,  at  all 
events,  the  plaintiff  was  entitled  to  the  amount,  which  the  defend- 
ants admitted  to  be  due,  by  their  plea  of  tender,  together  with 
interest  on  that  sum  up  to  the  time  of  paying  the  money  into 
court ;  and  the  jury  were  desired  by  the  Judge,  in  giving  their 
verdict,  to  express  their  opinion  upon  the  questions  of  fraud  and 
usage. 

The  jury  returned  a  verdict  for  ^183.50,  in  favour  of  the  plain- 
tiff. They  also  founds  that  fraud  had  been  practised  in  packing- 
the  indvgo  at  Caraccas,  and  that  it  is  the  usage,  in  cases  of  fraud- 
iJent  packing,  to  allow  the  actual  tare  to  the  purchaser. 

Mr^  Roo^f  Sedguicky  for  the  plaintifl^  now  moved  fiw  a  new 
tpbJi^  and  conti^^Qij^ 

I.  That  the  evidet^p^  ^f  usage  onglit  not  to  liave  been  admit- 
ted at  the  trial.  It  appet^  from  the  testimony,  that  the  indigo  in 
question  was  sold  at  auclioi..  ^t  the  usual  tare  of  ten  per  eenL; 
it  was  offered  by  the  plaintiff,  sii^jg^t  to  that  express  deduction, 
and  no  other.  The  defendants,  tK^ever,  were  permitted  to 
show,  that  there  is  a  usage  among  deale..  ^o  allow  a  larger  de- 
duction for  tare,  in  certain  cases.  Thk  evideiw^  is  inadmksible 
because  it  tends  to  contradict  the  express  cumtr/uA  between  the  par- 
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ties.    Proof  of  Qsagpe  is  admitted,  for  the  piirpoee  ^f  giting  a'cAo-    AfrilTenp, 

structkni  to  a  contract,  in  oases  where  it  would  not  otherwiM  bo  ..^ !  , . 

ioteUigible ;  but  if  the  agreement  be  explicit  and  cleu*,  it  cannot  Se^ 
be  controlled  by  proof  of  acustora  v^hich  serves  to  vary  orcon^  ^^^  ■«* 
tfadfct  it.  Mercantile  conlracts  are  not  subject  to  any  peculiar 
rules  of  construction,  but  are  cotistrued,  like  all  other  contracts^ 
by  the  terms  used.  If  their  meaning  be  doubtfuUor  if  it  caxmot 
be  ascertained  wit^iout  resorting  to  proof  of  extraneous  circum* 
stances,  not  apparent  from  the  agreement  itself,  then  a  usage  may 
be  proved  for  the  purpose  of  explaining  the  contract.  In  this 
case*  the  plaintiff's  terms  of  sale  were  clear  and  explicit.  The 
indigo  was  sold  under  the  inspection  of  the  buyer,  without  fraud 
and  without  warranty,  and  subject  to  no  condition  except  the  de- 
duction of  ten  per  cent,  for  tare.  Usage  was  not  necessary  to 
explain  this  contract,  and  the  evidence  upon  this  point  was  im- 
properly admitted.  iHibbert  o.  Shety  1  Camp.  1  IS.  Thompson 
V,  Ahtoih  14  J.  R.  SIG.] 

II.  There  was  no  warranty  in  this  case,  either  express  or  im- 
plied, that  the  commodity  sold,  should  be  what  it  purpcvted  to 
be.  It  was  not  a  sale  either  by  sample  or  description ;  if  it  had 
been,  then  the  bulk  must  have  anstvered  the  description  in  the 
one  case,  and  corresponded  with  the  sample  in  Che  other.  But 
here,  the  seller  placed  the  article  to  be  sold  before  the  buyer,  for 
his  personal  inspection,  without  fraud  or  warranty,  and  the  rule 
aavecU  emptor  applies.  The  buyer  purchased  the  indigo  upon  bis 
own  judgment,  by  his  own  skill,  and  the  quality  and  condition  of 
the  article  were  as  well  known  to  him  as  they  were  to  the  seller. 
If  the  former  had  desired  any  security  beyond  that  afforded  by 
his  own  knowledge,  he  might  have  asked  for  a  warranty,  and 
then  the  latter  would  have  had  an  opportunity  to  disclaim  all 
personal  responsibility  as  to  the  quality  of  the  indigo.  6ut  as 
the  express  warranty  was  neither  asked  nor  given,  the  law  wBI 
not  imply  one,  and  the  purchaser  takes  the  article  at  his  own  risk. 
[IJ.  12. 129.  Doug.  665.  Oariner  v.  Gray,  4  C€mq>.  p.  \44.  Sands 
^  Crvmp  t.  Taylor  ^  Loi>eUy  5  Johns.  R.  396.  Smith  v.  Calgoity 
20  Johns,  R.  204.  Oneida  Man.  Soc. «»  LaKfrence^  4  Cowen,  444.] 
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AfrilA'MBr       UI.  A«  the  defence  in  this  case  mis  eoUrdy  opom  an  implied 
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warcanij,  it  eannot  be  onatuned  withottt  au  oflbr  to  reimm  tbe 
gOQcb.  Whore  the  buyer  elects  to  keep  th«i  Ariides  piircbflMd» 
Ottibs  and  without  making  aoy  offer  of  return,  be  muet  pay  for  ihem^  at  all 
events,  and  rely  upon  his  warranty.  In  cases  of  express  waru 
tanty,  there  should  always  be  an  ofifer  of  return,  otherwise  evi* 
deoce  cannot  be  admitted  to  prove  a  defect  in  the  gooda^  or  dete- 
rioration in  their  value^  for  the  purpose  of  reducing  the  plaintiff's 
draiiand.  Where  the  action  is  upon  a  qmmkm  msnitt,  tbe  rule  is 
didbrent.  [Pome  v.  WhaU,  7  EaH.  274.  Thamton  v.  Wytm^  1£ 
Whtat.  192.  S%a  V.  Raody  15  Jokaa.  R.  2S0.  BasUn  v.  BuHar, 
7  Boat.  479. 

The  defendants  should,  at  all  events,  have  given  noUa^  with  their 
plea,  as  to  the  nature  of  their  defence.  It  was  their  duty  to  have 
given  notice,  in  tbe  first  instance,  of  the  causeof  complaint  when 
diseoveied,  so  that  the  plaintiff  might  resort  back  to  his  vendor; 
and  he  ought  also  to  have  apprised  us  of  the  defence  about  to  be 
set  up,  in  order  that  we  might  not  be  taken  by  surprise.  Tbe  de- 
fendants have  neglected  their  duty  in  all  these  partieidais,  and 
this  defence,  therefore,  cannot  now  be  suetaincd.  [AiaiyaM  s. 
JfUu^h,  1 1  Johns.  E.  547.] 

IV.  The  plaintiff  was  entitled  to  a  greater  omouDt  than  thatpaid 
into  coilrt.  The  verdict  was  for  tbe  exact  sum  paid  in :  but  the 
plaintiff  is  entitled  to  interest  on  thai  amount  from  the  time  of  tbe 
sale  to  the  day  of  payment ;  for  in  sales  for  co^A,  interest  follows 
a  delay  of  payment,  as  matter  of  law,  and  all  sales  are  presumed 
to  be  for  cash  until  the  contmry  is  shown.  We  are  entitled,  at 
an  events,  to  interest  on  the  sum  stated  in  the  plea  of  tender ;  for 
the  plea  of  tender  is  an  admission  of  a  debt  due  to  that  amount. 
iSpaldingv.  Vandercook,  2  TFend.  R.  432.] 

v.  Tbe  verdict  was  against  evidence,  as  there  was  not  suffi- 
dent  testimony  to  prove  a  fraudulent  packing  of  the  indigo  at  Ca- 
raoeiLs. 

[Upon  tbin  pmnt,  the  counsel  on  both  sides  discussed  the  ques* 
tion  at  htrgCp  and  examined  tbe  lestimcttiy  with  care ;  but  as  the 
argupient  rdaCes  to  a  mere  cjuestfon  of  fact^  it  is  omitted.] 
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The  defence  in  this  case^  had  reference  9oldy  Aeithe  qmrnSlg  of 
the  indigo  pandiafled  by  the  delendante»  and  the  quaUtif  ef  i\f»  ^^f^J^ 
coinmadiiy  was  not  a  subject  of  conirMrersy.  The  question  m* 
lated  to  the  amount  of  lore  U>  be  dednotisd  fiooa  the  groes  weight  j 
and  io  ascertain  lhat»  the  defesuiants  intmduee^  proof  of  a  usage 
Qstafaiiihed  among  ^|nerctiaiits»  j*  the.  sale  of  indigo^  to  allow  ,/iiB 
tart  in  aU  cases  where  it  has  been  impnqfMtly  ineieasBd  bgr  fraiida't 
ient  pmddng.  The  question  mom  is^  whefhhcf  that  eviidence  «m 
propeily  adastttied. 

L  We  admit  that  usage  cannot  he  intredticed  for  the  piiqiOfB 
of  contradicting  or  controlling  an  express  oontraot ;  neither  m 
the  evidence  offered  with  any  such  inteqtbn«  The  plaJntifflBin^- 
self  showed,  that  the  article  in  questioA  was  setd  sidijeet  to;the 
^'  utuai  tan^^  and  we  intfoduoed  evidence  Io  es|ilaiii  whait  is 
meant  by  lAo«e  temuy  in  the  sale  ef  indigo.  The  plaintiff  proved 
a  part  of  the  usage^  and  we  claimed  the  right  to  prone  the  whole, 
for  the  purpose  of  showing  what  our  liability  to  the  plaintiff  »eta» 
ally  was.  Our  inquiry  related  solely  to  the  wrapper  in  which  the 
iniSgo  was  contained ;  and  we  proved,  concfattively^that  it  istiie 
custom  of  merchants  to  allow  fiiU  tare,  ia  all  eases  where  tfbe 
weight  of  the  wrapper  has  been  improperly  inoreased  fay  fraudu- 
lent packing* 

What  ofajeetinQ  caxi  there  be  to  the  intmduetiop  of  this  fSK>of; 
for  such  a  purpose  %  In  what  wmy  ean  the  amount  to  be  paidiby 
the  defendants  be  ascertained,  except  by  the  very 'evidenei^  ^ripch 
we  faroqght  fiwward  %  The  gsoss  weight  et  the  cerooii  wae  114 
lbs. ;  but  the  ptaintiff  does  not  pretend  that  waare  to  pay  fiir  that 
number 'Of  potmds :  he adatiits  that ic is  theetM^vm to .deduotten 
per  cent.  Sat^  tare.  We  saj',  that  the  custom  Which  *)ie  admits, 
applies  only  to  ordinary  eases,  where  the  packing  has  been  hon- 
est :  but  in  cases  of  fraudulent  packing,  like  (he  present,  the  cus- 
tom is,  to  allow  to  the  purchaser  a  deduction  of  the  actual  tare 
fVora  the  gross  weight.     In  point  of  fact,  the  jury  banre  found  that 


«06  CASEg  IN  THE  SUl'ERIOR  COURT  OF 

April  T«mi,    we  are  correct,  as  to  the  costom,  and  they  have  ako  found  (bat 
the  indigo  was  fraudulently  packed  at  Caraccas. 

The  proof  of  usage,  then,  wag  correctly  admitted ;  for  vrithom 
it)  the  actual  agreement  between  the  parties  could  not  have  been 
ascertained.      That  it  was  a  part  of  the  contract  to  deduct  fen 
per  cent,  for  tare  in  ordinary  cases,  is  admitted ;  and  we  prov^ 
that  it  is  also  a  part  of  the  contract  to  deduct  the  w&ofe  fare  in 
cases  of  fraud.     The  sale,  then,  was  by  agreement  of  parties 
made  subject  to  the  usage,  and  in  such  cases,  the  rule  is  well 
settled  that  the  custom  may  be  proved.  This  evidence  in  no  way 
contradicts  the  contract;  it  merely  explains  and  ascertains  what 
it  really  was;  and  so  far  from  contravening  the  rules  of  law,  it 
upholds  the  principles  which  are  fixed  and  settled  by  decided 
cases.     [4  Camp.  144.     1  HoU.  95.     1  Car.  and  Pay.  59.    tb. 
398.    4  Aiwfc.  £o.  449.] 

The  cases  cited  by  the  counsel  for  the  plaintiff,  relate  entirely 
to  the  quaUhf  oi  the  article  sold :  but  the  sole  question  heiei^ 
as  to  the  quanHiy;  and  io  the  absence  of  an  express  contmct 
to  the  contrary,  the  parties,  by  force  of  the  custom,  agreed  to 
deduct  the  full  tare. 

IL  As  to  a  return,  or  an  offer  to  return  goods  purchased,  (he 
doctrine  up<m  this  subject  applies  solely  to  cases  of  sale  with  war- 
ranty. Even  in  such  cases,  there  are  qualifications  to  the  rule ; 
but  it  is  not  necessary  to  examine  them,  because  they  are  not  ap- 
plicable to  the  present  subject.     [6  7.  JR.  380,  CkOter  «.  PoimO.] 

We  were  not  bound  to  give  notice  in  this  case,  because  it  is  not 
cuslomary  to  return  the  goods;  on  the  contrary,  they  are  to  be 
retained  by  the  purchaser,  (except  in  cases  of  warranty,  which 
the  plaint^  asserts  did  not  exist  here,)  and  the  tare  is  to  be  de- 
ducted from  the  gross  weight.  As  the  question  relates  scdely  to 
the  quantity  of  the  article  purchased,  the  defence  is  properly  set 
up  under  the  general  issue,  and  the  plaintiff  is  bound  to  prove  his 
claim>  as  in  ordinaiy  cases. 

IV.  The  only  real  question  in  thb  cause,  is  that  which  relates 
»o  interest.     The  jury,  by  their  verdict,  have  found  that  the  net 
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weight  of  the  indtgo  was  96  lbs.  4  oz.  :  its  value,  theiefore,  at    Apni  Tenoi 

the  rate  of  purchase,  was  $181.43.     The  defeodants  paid  into 1 

court  f  188.50,  and  this  amount  covers  principal  and  interest  up       s«waU 

to  the  time  of  payment.  Qlbbs  and 

Jenny. 

But  the  jury  were  not  bound  to  allow  interest ;  that  was  a 
matter  vdthiu  their  sound  discretion,  under  the  special  circum- 
stances of  the  case.  The  demand  was  unliquidated,  and  as  there 
was  no  agreement  that  interest  should  be  paid,  the  jury,  in  their 
discretion,  might  reject  it  altogether.  The  money  here  was  not 
paid  under  the  plea  of  tender,  but  was  put  into  court  subject  to 
the  plaintiff's  order,  and  the  jury  have  allowed  him  all  that  he 
can  claim  either  in*  law  or  equity.  [4  Cotven  R.  496.    6  lb.  193.] 

Jones,  C.  J.  This  was  an  action  of  assumpsit^  to  recover  the 
amount  claimed  to  be  due  for  a  ceroon  of  indigo,  sold  to  the  de*- 
fendants,  at  15s. Id.  per  pound,  subject  to  deduction  from  the  gross 
weight  for  tare.  The  leading  question  on  the  merits,  turned 
upott  the  amount  of  tare  which  was  to  be  allowed  and  deducted. 
The  plaintiff  ?s  claim,  after  the  deduction  ^admitted  by  him, 
amounted  to  about  ^194.20,  which  the  principles  of  the  defence 
would  reduce  to  $182.94.  The  defendants  pleaded  a  tender  of 
$182,  but  offered  no  proof  of  the  tender  at  the  trial.  They,  bow-- 
*  ever,  paid  into  court,  under  the  usual  rule  for  that  purpose,  the 
sum  of  $183.50,  which  was  probably  intended  for  the  amount  due 
on  the  purchase,  after  the  deduction  claimed  by  the  parties.  The 
Judge.told  the  jury,  that  the  plamtiff  was,  at  all  events,  entitled  to 
the  sum  which  the  defendants  had  admitted  by  the  plea  of  tender 
to  be  due,  with  interest  from  the  sale.  The  jury  gave  a  verdict 
fort  183.50. 

By  this  verdict  the  principle  of  the  defence  was  fully  sustained, 
and  the  jury  obviously  intended  to  confirm  the  allowance  of  tare 
claimed  by  the  defendants.  I  should  have  been  satisfied  with  the 
verdict,  had  the  jury,  in  settling  the  amount  of  it,  conformed  to  the 
spirit  of  the  direction  they  received  from  the  Judge.  But  they 
have  allowed  the  plaintiff  the  exact  sum  paid  into  court  by  the 
defendants,  without  adverting  to  the  circumstance,  that  it  doe^ 
not  include  the  full  interest  upon  the  sum  admitted  by  their  jpielGi 

VOL.    I.  '^'^ 
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April  Tai%    of  tender^  to  be  due  from  the  time  of  the  sale  and  delivery  of  the 

*^^-        iadigo,  which  they  were  instructed  to  allow.     The  difeciion  of 

SwaU        ^Yie  Judge,  on  this  point,  was  eorrect,  and  ought  to  have  been  ob- 

Gibbs  and     served. 

\^^!^^^  The  sale  of  the  indigo  was  by  auction,  and  not  bemg  shown  to 
be  on  credit,  is  to  be  intended  to  have  been  for  cash.  The  pur- 
chaser was,  consequently,  chargeable  with  interest  troni  the  time 
of  the  sale  and  delivery  of  the  article,  which  ought,  of  course,  to 
have  been  allowed  against  him-  The  jury  were  probably  led  into 
the  error  by  the  miscalculation  of  the  defendants,  and  acied  upon 
the  supposition  and  belief,  that  the  full  amount  of  interest  waa  in- 
cluded in  the  sum  paid  in  by  theVn.  But  it  is  nevertheless,  an  error, 
which,  unless  cured  by  the  consent  of  the  parties  to  rectify  it,  will 
compel  us  to  set  the  verdict  aside.  A  new  trial,  ho^Pever,  with  our 
impresaons  against  the  plaintiff  on  (he  other  questions  in  the 
cause,  would  not  probably  avail  him. 

And  first,  the  usage  to  which  the  plaintiS*  objects,  was,  we  think, 
clearly  admisdble.  The  sole  object  of  it  was,  toenfthle  ihedeHNid- 
antstoascertainandshowthequantity  of  indigofor  which  they  were 
to  pay  the  plaintiff.     The  article  of  indigo  in  ceroons,  is  necessa- 
rily subject,  on  purchases  and  sales  by  the  pound,  to  dednctionfroni 
the  gross  weight  of  the  wrapper  or  ceroon  for  tare;  I  be  purchaser  is^ 
how^ever,topaythe  |>rice  of  the  indigofor  the  ceroOn  or  wrapper  in 
which  it  is  p(^cked.  Now  the  average  tare  for  the  ceroon  or  wrapper 
in  ordinary  cases,  when  honestly  and  fairly  packed,  has  been  found 
to  be  ten  per  cent. ;  hence,  casual  and  unpremeditated  variances 
being  disregarded,  that  average  rate  has,  for  the  mutual  con%'en- 
ince  of  dealings  been  established  by  custom,  as  the  rate  of  tare, 
to  be  allowed  in  all  ordinary  cases  on  sales,  in  the  common  course 
of  business.    Experience  was  the  teacher  whose  counsels  intro- 
duced the  rule,  and  when  it  was  seen  that  fraud  would  sometimes 
derange  its  aecustomed  operation,  and  cause  it  to  work  injustice, 
the  same  unerring  guide  led  to  the  modification  of  the  general 
usage,  by  a  particular  custom  adapted  to  this.emergency  ;  and  it 
became  by  common  consent,  as  part  of  the  custom  of  the  trade, 
that  in  cases  of  excess  of  tare  by  the  fraudulent  packing  of  the 
ceopon,  the  ^vhole  actual  tare  should  be  deducted  from  the  f?rd^ 
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weight  and  allowed  to  the  purchaser.     The  whole  entire  custom    -^P?iZ^^ 
of  the  trade,  then,  is  to  allow  the  average  tare  of  len  per  cent,  on  —      ^ — 
all  parchasea,  as  a  matter  of  course,  but  in  the  special  case  of  an       .  ▼. 
undue  excess  by  fraud  in  packing,  to  allow  the  whole  actual  tare       Jcm" 
to  the  purchaser.     Cases  of  dishonesty  in  packing,  by  which  the 
quantity  of  indigo  is  ipteutiunally  diminished  by  the  fraudiident 
excess  of  tare,  are  out  of  the  reason  of  the  general  custom,  and 
come  properly  within  the  principle  of  the  particular  custom,  thus 
incorporated  into  the  general  usage  of  the  trade. 

The  cstse  no  a*^  h^ore  us  was  proved  by  the  testimony  on  the  tnal, 
aadfound  by  the  jury,  to  be  one  of  that  class  of  infected  cases,  and  the 
special  usage,  which  we  hold  to  govern  it,  was  also  established  by 
proof  and  found  by  the  verdict  Onturningto  the  case,  we  find,  that 
the  tare  of  this^;eroon  was  proved  to  be  about  17  per  cent.,  being 
an  excess  of  7  per  cent,  above  the  average  rate  ;  and  that  the 
jury,  upon  the  question  being  specially  put  (o  them,  declared  that 
fraud  had  been  practised  in  packing  (he  Indigo  at  Caraccas.  It 
cani^ot,  I  think,  be  denied,  that  this  excess  of  tare,  and  the  pre- 
seiipe  .of  the  extra  pieces  of  useless  hide  proved  to  have  been  found 
in  the  ceroon,.were  sufficient  presumptive  evidence  of  fraud ;  and 
if  so,  it  was  a  case  of  fraudulent  packing,  in  which  the  custom  is, 
to  allow  the  whole  actual  tare  to  the  purchaser.  The  question  of 
the  sufficiency  of  the  proof  of  this  custom,  was  also  specially  put  to  • 
the  jury,  a^d  they  have,  by  their  answer,  distinctly  affirmed  its 
existence.  On  both  these  questions,  thus  specially  propounded 
to  the  jury,  their  finding  is  supported  by  the  testunony,  and  ought 
not  to  be  disturbed. 

The  fraud .  in  the  packing  of  the  indigo,  and  the  usage  con- 
sequent upon  it,  must, .  therefore,  be  taken  as  established 
facts  in  the  case.  But  the  point  of  the  objection  is,  that 
the  custom,  admitting  it  to  subsist,  was  not  admissible  in 
evidence  on  this  issue,  and  the  plaintifl' contends  in  support  ofihe 
objection,  that  by  the  express  terms  of  sale,  the  rate  of  tare  was  to 
be  ten  per  cent.,  and  no  further  deductbn  to  be  allowed.  But  is 
that  the  contract  between  the  parties  1  The  witness  who  proved 
the  sale,  testified,  f  hat  it  was  expressly  declared  &t  the  time,  that 
the  indigo  would  be  sold  subject  to  the  usual  deduction  of  ten  per 
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.  ..r  ,  cent,  is  the  usual  tare  allowed  on  indigo,  and  that  this  ceroon  ^as 
Bewail  gpjj  expressly  al  the  usual  tare.  What  is  there  in  the  terms  of 
Gihbs  &nd  gale,  as  proved  by  this  witness,  to  uffect  the  right  of  these  defend- 
V^^^F-y^^/  ants  to  the  benefit  of  the  usage  in  question  1  It  was  a  sale  in  the 
usual  and  ordinary  course  of  business,  and  the  declaration  that  the 
indigo  would  be  sold  sul^ect  to  the  usual  deduction  often  percent, 
for  tare,  which  is  the  strongest  expression  used  by  the  witness, 
was  no  more  than  the  formal  announcement  to  the  bidders,  of  the 
uniform  rate  of  tare,  which  was  by  the  general  custom  established 
for  ordinary  cases,  and  would  be  applicable,  in  the  first  instance, 
to  all  sales  of  indigo  in  ceroons,  by  weight.  It  left  tintouched  the 
special  u^age,  applicable  to  cases  of  excess  of  tare  by  fraud  in 
packing  the  indigo.  No  immediate*  or  prospective  provision  was 
made  to  regulate  the  application  of  the  usage,  in  the  event  of  the 
case  occurring,  or  to  modify  or  impair  the  purchasers'  claim  to  its 
full  benefit. 

■ 

It  was  not  known    or  supposed,  at  the  time  of  sale,  that 
any  fraud  or  deception  had  been  practised  in  packing  the  m- 
digo  at  Caraccas,  or  that  the  tare  would  be  found  so  excessive  as 
to  induce  the  presumption  of  fraud  ;  and  the  developement  could 
not  take  place,  nor  the  trite  chamcter  of  the  transaction  be  ascer- 
tained, until  the  ceroon  was  opened,  when  the  fraud  must  neces* 
sarily  be  exposed.     At  the  sale,  therefore,  this  ceroon  would  be 
sold  on  the  same  terms  as  the  rest,  and  the  purchaser  would  con- 
form to  the  general  rule  for  the  allowance  of  tare,  until  the  secret 
fn^ud  which  distinguished  it  from  ordinary  cases,  and  brought  it 
within  the  special  usage,  was  discovered  :  but  upon  that  discovery 
showing  an  excess  of  tare  by  dishonesty  in  packing  the  indigo, 
the  special  usage  took  effect  and  applied ;  entitling  the  defend- 
ants, as  the  purchasers,  to  the  allowance  and  deduciicn  of  the 
full  actual  tare,  iiistend  of  the  average  rate  of  ten  per  cent. 
JIvery  such  purchase  and  sale,  In  the  usual  course  of  business 
.tDust  be  held  to  be  made  in  refeience  to  this  usage,  and  if  the  facts 
and  circumstances  when  disclosed,  call  for  its  application,  it  is  to 
govern  the  cas^\ 

The  vendor,  if  not  himself  a  party  to  the  fraud,  may  by  con- 
tract, g^uard  himself  ajn^ainst  the  consequences  of  the  usage ;  btit 
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the  agreement  which  protects  him,  must,  I  npprehend,  in  sub- 
stance, provide  that  the  risk  of  excess  of  tare  by  fraud,  shall  de- 
"volve  u[X)n  the  purchaser,  and  he  borne  by  him,  and  the  i^hole 
gross  weight  after  the  cusiomar}^  deduction  of  10  per  cent,  be  pttid 
for,  notwithstanding  any  sudi  secret  and  franddlent  excess  of 
tare.  There  is  certainly  no  such  pl'ovision  in  tfiis  contract,  not 
can  the  terms  of  this  sale,  by  any  constrnction,  be  made  to  indl* 
cate  any  such  condition  or  agreement.  It  was  the  sale  cf  the 
indigo  by  weight,  at  a  given  price  per  potmd,  and  not  by  the 
ceroon  for  a  gross  sum.  And  its  language  refers  to  the  state  of 
things  as  then  supposed  to  exist.  No  express  provision  was 
made  for  the  case  of  a  fraudulent  excess  of  tare,  and,  as  respected 
that  contingency,  the  parties  necessarily  contracted  in  reference 
to  the  usage,  which  was  to  regulate  their  rights,  in  case  of  its  oc* 
currence. 

The  effect  of  the  contract  of  sale,  as  I  tmderstand  it,  was, 
that  the  ordinary  deduction  of  10  per  cent.,  which  applied  to 
aTI  sales  of  indigo  in  feroons  by  weight,  should,  as  a  matter  oi 
course,  and  at  all  events,  be  made,  and  that  the  excess  beyond 
that  rate,  if  any  excess  should  be  discovered,  and  should  be  found 
the  clear  result  of  fraud  in  packing  the  indigo,  should  also  be  de- 
ducted from  the  gross  weight,  so  as  to  allow  the  purchacera  the 
whole  actual  tare,  according  to  the  usage  applicable  to  the  case. 
The  custom  then,  was  not  in  conflict  with  the  contractor  the 
terms  of  sale,  and  could  not  he  excluded  on  that  ground.  Was 
it  liable  to  any  other  exception  ?  It  is  too  just  in  its  principles^ 
and  too  fair  and  reasonable  in  its  application,  to  be  exposed  to  the 
charge  of  being  at  variance  with  any  rule  of  law  or  mcufflikf. 
And  the  circumstance  that  the  .dealers  in  indigo,  have  by  ct>m* 
mon  consent,  established  it  for  their  government  in  speoridcdaes 
of  fraudulent  excess  of  tare,  bes|H'ak8  it  a  benefic«al|  just  and 
salutary  qualification  of  the  general  custom.  If,  therefbre,  the 
defendants  were  advised  that  it  was  material  to  their  defence,  they 
had  a  right  to  introduce  it  in  evidence  at  the  trial.  A  glance  ai 
the  pretensions  of  the  parties  will  satisfy  us  of  the  importaaceof 
its  hearings  on  the  merits. 

The  indigo  being  purchased  by  weight,  and  subject  to  tare,  a 
just  allowance  was  to  be  made  for  the  tare  before  the  quMotity  to 


Aptm  Tertt, 
1839. 

y. 
Jenny. 


614  CASES  m  THE  SUPERIOR  COyRT  OF 

I 

ApriT  Tenii,   be  paid  for  could  be  ascertained :  and  the  question  chiefly  in  con- 
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'. — ^  Uov0xny^  was  the  allowance  to  which  the  defendants  were  enii- 

^^J"^***  lied  on  that  account.  The  tare,  in  this,  as  in  other  cases,  if  no. 
OSkhm  ftMl  cuotoaary  rate  ha :  been  establislied.  must  have  been  ascertaioed 
by  the  process  of  weighing,  and  the  actual  tare  thus  asceitained, 
wouldy  in  such  case,  be  the  deduction  to  be  made  for  the  gross 
wiaight*  But  that  process  was  too  inconvenient  for  practice,  and 
ten  percent,  being  found,  by  experience,  to  be  the  average  tare  in 
ocdioary  cases^  was  established  by  common  coasciit,  as  the  rate 
to  be  aUowed  on  purchases  and  sales. 

The  plaintiff  claimed  the  application  of  this  customary  rate 
to  the  sale  in  question.  But  the  claim  Was  repelled  by  the  defend- 
ants, on  the  ground  that  the  case  was  not  within  the  principle  of 
the  usage  which  applied  to  ordinary  purchases  and  sales,  but  that 
the  dishonesty  in  packing  the  indigo  in  this  ceroon,  had  produced 
a  fraudulent  excess  of  tare,  and  that  in  such  cases  the  custom  was 
to  allow  the  purchasers  the  whole  actual  tare,  instead  of  the  ave- 
rage rate  of  ten  per  cent. ;  and  the  offer  to  which  the  plaintiff  ob- 
jeeted,  was  to  prove  that' special  cu8tom|io  support  of  the  defence. 
Now  the  point  in  dispute,  was  the  tare  to  be  allowed  the  pur- 
chaser. And  consiilering  that  question  as  controlled  or  mate- 
rially influenced  by  the  establiahed  usages  of  the  trade,  it  be- 
comes important  to  show  what  those  usages  were. 

The  plaintiff  having,  at  the  sale,  referred  to  the  customa- 
ry rate  of  ten  per  cent.,  and,  on  the  trial,   shown  that  to  be 
the  usual  allowance  for  tare  on   indigo^  the  defendants  were 
driven  to   the  proof  of  the  whole  custom,  in  explanation  of 
the  pkuntiff 's  evidence,  and  to  show,  that  the  usage  admitted 
und  referred  to  hy  him,  applied  to  ordinary  cases  only  where  the 
ittdigd  W4I8  honestly  packed  ;  but  that  in  cases  of  fraud  and  de- 
eaptlon^  produeing  an  unfair  excess  of  tare,  and  a  correspond- 
Hig  deduciioiii  of  the  quantity  of  indigo,  the  custom  was  to  allow 
tba  whole  of  the  actual  tare  to  the  purchasers,  as  a  deduction 
from  the  gN>ss  weight.     The  usage  on  which  the  defendants  re- 
lied in  their  defence,  composed  a  branch  or  part  of  the  custom, 
which  tlie  plaintiff  had  himself  shown.     It  was  the  practice 
of  the  general  custom,  which  applied  to  the  purchase  and  sale  in 
queBCkxi.    And  to  have  held  the  defendants  bound  by  the  general 
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gfBJhjod  upon  it,  would  have  beea  ntaniiestiy  laijutft^ '  Tbey  were 
surely  entitled  to  prove  that  their  cuee  did  noteonie  witMn  the 
principle  of  the  average  rate  applicable  to  ofdinary  eaiesf  but  was  OKIAm  tad 
governed  by  the  particoiar  usage  whitfa  applied  to  special  casee 
of  fraudulent  excess  of  tare,  by  deception  and  distonesty  in  pack- 
ing. And  what  testimony  could  be  more  H(^ropriaie  atidmate* 
rial  to  that  defence  than  the  usage  they  oflered  1  It  went  directly 
and  eonclusiveiy  to  establish  the  right  they  daiin,  and  it  let  in  the 
accessary  proof  to  ascertain  and  show  to  the  jury  the  true  quan- 
tity of  indigo  actually  delivered  to  them,  and  for  which  they  were 
justly  chargeable,  and  ought  to  pay; 

The    defence  taken  on  this  point  by   the  defendants,  was 
against  the  plaintiff's  claim  to  apply  the  general  average  rate 
of  tare  to  their  purchase*    They  resisted  the  elaim,  because 
it  exacted  from  them  ftill  payment  of  the  contract  price  for 
what  was  never  deltviered  to- them,  and  their  purpose  was,  not  to 
discharge  them9dves  from  the  obligation  to'  pay  for  the  indigo 
they  received,  but  to  reduce  ibe  plaintifTs  demand  to  th^  stand- 
ard of  justice,  by  ascertaining  and  showing  the  true  quantity 
of  the  article  sold  and  delivered  by  the  plaintiflT,  and  received 
by  them.      To  this  point  their  proof  was  directed.      It  was  ftrll 
and  complete,  and  open  the  supposition,  that  the  custom  ad-^ 
mitted  and  shown. on  the  part  of  the  plaintiflT,  would,  if  unex- 
plained and  without  qualification,  stand  in  the  way  of  the  de«- 
fendants^  proof  of  the  fact  of  excess  of  tare,  or  render  that  proof 
unavailing  to  them,  must  it  not  be  competent  to  Ihem  to  shew 
that  the  average  rate  of  tare  did  not  apply  to  them,  but  that  in 
such  cases  of  fraudulent  excess  as  they  show  this  Ui  be,  the  cus- 
tom is  to  allow  the  purchaser  the  deduction  of-  the  whole  actual 
tare,  instead  of  the  ten  per  cent.  ?  The  usage  and  custom  of  the 
trade,  both  in  their  application  to  ordinary  cases^  and  td  the  special 
case  of  fraudulent  excess  of  tare,  by  the  dishonest  packing  of  the 
indigo,  as  explained  by  the  testimony,  appear  to  me  to  be  perfect- 
ly competent,  reasonable  and  just,  and  they  interposed  no  obsta- 
cle to  the  defendants^  defence.      And,  viewing  the  proof  of  the 
particular  usage  in  all  its  aspects  and  bearings^  I  am  satisfied  that 
it  was  admissible  and  proper  evidence. 
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11.  It  waa  not  tieoeadary  for  the  defendants  to  nml^c  auy  ofler  to 
MUirn  the  indigo.  Theresas  no  intention  or  desire  on  their  part  ia- 
rescind  the  coQlract;  ai\d  their  defence  did  not  lurrr  upon  auy  faiK 
ura  or  non«<ofnpliance  of  the  piaintiff  in  respect  of  any  warranty 
or  covenant,  express  or  implied,  ol  the  quality  of  the  article* 
The  merits  of  the  defence  rested  upon  grounds  disclosed  in  the 
case,  and  which  certainly  did  not  require  the  return, or  oSTer  to  re- 
turn^ the  indigo.  That  ohjection,- therefore,  is  wholly  inapphcabie. 
IIL  But  it  is  further  objected,  that  seasonable  notice  was  not 
given  by  the  defendants  of  the  claim  for  the  excess  of  tare,  on 
the  ground  of  fraud  in  packing  the  in^go ;  and  that  the  plain- 
tiff, by  reason  of  the  neglect,  lost  the  o|qpc»rtonity  of  an  early  ap- 
plication to  his  vendors  «for  ind^nnnity.  Whatever  consideration 
might,  under  other  circumstances,  be  due  to  this  complaint,  it 
comes  before  us  without  any  just  pretensioBiB  to  our  favour.  The 
sale  was  od  the  19lh  of  February,  and  on  the  £3d  of  May  follow- 
ing, money  was  paid  into  eourt  b>  the  defendants,  on  the  princi- 
fie  of  their  defence.  It  does  not  appear  at  what  precise  time  the 
discovery  of  the  fraud  was  made,  or  wheh  notice  of  the  defence 
waa  given,  but  no  exception  was  taken  at  the  trial  to  the  want  of 
sufficiency  of  notice.  And  it  is  too  late  now  to  raise  the  poiot  If 
the  objection  had  been  made  at  the  trial,  full  and  eariy  nodce,  if 
held  necessary,  might  have  been  shown. 

Thd  only  valid  objection,  is  the  error  of  the  jury  in  the  amoanl 
of  their  verdict;  but  the  extent  of  that  error  is  ascertainable  by 
mere  calculation,  and  ii  may,  by  the  consent  of  the- defendants, 
be  aaoended.  If  they  assent  to  the  amendment,  judgment  is  then 
o  be  entered  upon  it,  as  amended,  for  the  plaintiff  with  coats, 
otherwise  a  new  trial  will  be  granted,  or  the  plaintiff  may  enter 
judgm^snt  on  the  verdict,  ^jb  it  stands,  with  costs,  at  bis  election. 


Oakjlet,  J*  (after  stating  the  facts.)  There  is  no  groimd  for 
the  objection,  now  made  by  the  plaintifl^  tlutt  the  verdict  is  a- 
gainst  evidence,  as  the  weight  of  the  proof  seems  to  me  to  be 
decidedly  in  favour  of  the  defendants. 

It  is  well  settled,  that  a  usage  of  trade  ci^^not  be  set  up^  oi- 
iher  Xo  contrareae  an  ebtablishc^  rule  of  Iav^  or  to  vary  the  terms 
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ofan  expreBseoatract.  (TVboiifwonv.  .dsAton,  14J.  £;S16.  Teats   April  femf^ 
V.  Pum^  1  flbft,  95j)     But  it  is  equally  well  aetUed,  that  all  con-       *^^' 
traces  made  in  the  ordinarj  course  of  business,  without  particular 
stipulations,  expressed  or  implied,  are  presumed  to  be  made  in 
reference  to  any  esisttng  usage  or  custom,  relating  to  such  trade ; 
ottd  that  it  is  always  competent  for  a  party  to  resort  to  such  us- 
age, not  to  vary,  but  to  ascertain  and  fix  the  terms  of  the  ccm-* 
tract.  In  the  case  now  before  us,  the  indigo  was  sold  at  the  uittot 
rate  «f  tare ;  and  that  rate,  appears  to  be  admitted,  to  be  10  per 
cent.  If  the  terms  of  the  sale  had  been,  that  no  more  than  10 
per  cent  for  tare, .  should  be  deducted,  the  purchasers  would  be 
bound  by  the  express  stipulation  of  the  contract,  in  the  absence 
of  fraud  on  the  part  of  the  seller.     I  do  not  understand  the  no- 
tice giyen  by  the  auctioneer,  at  the  time  of  the  sale,  as  amount- 
ing to  such  an  express  stipulation.    The  purchasers  at  the  sale 
must  have  understood,  when  the  rate  of  tare  was  announced  to 
be  10  per  cent.,  that  reference  was  had  to  the  supposed  fact, 
that  the  ceroonsof  indigo  were  honestly  packed ;  for,  in  such  ca- 
ses only,  is  ten  per  cent,  the  usual  tare.    The  usage  to  allow 
actual  tare,  in  cases  of  fraudulent  packing  is  to  be  taken  to  be 
well  understood,  and  the  parties  are  to  be  considered  as  contract* 
ing  in  reference  to  it. 

In  the  absence  of  any  usage  on  the  subject,  the  actual  tare 
would  be  allowed,  as  the  purchaser  would  be  obliged  to  pay  only 
for  the  real  quantity  of  the  article  received.  If,  then,  a  rule  is  in- 
troduced by  custom,  to  estimate  the  tare  at  10  per  cent.,  with- 
out regard  to  the  actual  tare,  I  see  no  reason  why  that  rule  may 
not  be  modified,  by  custom,  so  as  to  confine  its  application  to  cases 
in  which  there  is  no  fraud.  The  one  usage,  or  custom,  rests  on 
the  same  foundation:  with  the  other.  I  am  of  opinion,  therefore, 
that  the  evidence  objected  to  was  properly  admitted.  It  was  re- 
sorted to  simply  to  ascertain  the  real  quantity  of  the  article  sold. 

It  is  contended,  however,  that  there  should  have  been  an  offer 
to  return  the  indigo  by  the  defendants.  This  can  never  be  ne- 
cessary, unless  the  contract  is  intended  to  be  rescinded.  The 
contract  was  a  valid  and  fair  one.    It  was  a  sale  of  a  quantity  of 
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April  Ttffin,  indigDy  the  actual  atnou&t  of  whkb  was  i^nkncmn  to  the  parties. 
^^^'  To  ascertain  that  amount,  resort  is  had  to  the  known  usages  of 
the  trade,  in  estimating  the  tare  to  be  deducted  from  the  grcss 
weight.  The  contfact  is  admitted  to  be  buiding,  and  the  only 
inquiry  is,  what  are  its  terms  1  This  view  of  the  case  is  also  an 
answer  to  the  objection,  that  notice  of  the  defiance  ofered  should 
have  been  giyen  under  the  general  issue.  The  plaintiff  being 
bound  to  know  the  usage  of  deducting  the  actual  tare,  in  cases 
of  fraud,  that  usage  was  a  part  of  the  original  contiBCt  of  sale, 
and  open  to  inquiry  under  the  plea  of  nan  asnm^^.  I<  was 
not  matter  arising  subsequently  to  the  contract,  and  set  up  to 
avoid  it. 

I  think  that  the  jury  ought  to  have  allowed  interest  upon 
tlie  price  of  the  indigo.  It  not  appearing  that  any  credit  was 
given  at  the  sale,  it  must  be  inferred  that  it  was  a  cash  sale ; 
and  the  defendants  should  have  brougiit  into  court,  in  order  to 
protect  themselves  from  the  costs  of  the  suit,  a  sum  sufficient  to 
cover  the  price  of  the  indigo,  with  interest  from  the  time  of  tbe 
sale.  They  did  not  do  this. '  ^Estimating  the  quantity  of  indigo 
at  the  least  rate,  96  1-2  lbs.,  and  charging  the  defendants  with  the 
interest,  it  will  appear  that  the  verdict  of  the  jury  was  too  small. 
It  may  be  amended  by  the  consent  of  the  defendiinta  If  not,  a 
new  trial  will  be  granted,  or  tbe  plaintiff  may  enter  judgment  on 
the  present  verdict,  with  costs,  at  his  election. 

[P.  D.  Field,  MVyfw  the  fiff,    WilUam  Samuel  Johnson,  wttTy/or  Iht  4^] 

Ao<e. — Upon  the  subject  of  paying  money  into  court,  and  the  efifect  of  sndi 
payment,  there  have  been  many  decisions,  some  of  which  are  not,  perhaps,  en- 
tieely  OQnsistent  with*oiher9.  A  complete  digest  of  the  Bngiish  cases  maybe 
found  in  Siarkit  m  Ev.  [ViA,  \  pvrt  IV.  f.  1094.]  and  in  HmfUm'9  hdu^m^ 
"  CosU"  and  "  Pa)fment.^^  By  paying  money  into  court,  the  defendant,  it  seems, 
admits  a  cause  of  action  to  the  amount  paid  in ;  and  where  the  declaration  is  upon 
a  Bpeeial  contract,  he  also  admits  the  contract ;  but  he  does  not  thereby  admit  all 
the  averments  necessary  to  sustain  the  action.  As  for  insUiBce :  in  an  aietion  on  a 
valued  policy,  where  a  total  loss  is  avened  in  the  dedaradoo,  tfafi  diefeniiDt,  liy 
paying  money  into  court,  admits  the  making  of  the  policy,  and  peiiu^  the  tenaa 
of  it,  bat  he  does  not  admit  thereby  a  total  loss.  This  avennent  moat  be  proocd, 
or,  in  other  words,  tlie  plaintiff  must  show  damages  beyond  the  amount  paid  m. 
\R\»cker  v.  Palsgrave,  1  Taunt.  419.     I  Camp.  657.]     If  the  plaintiff  does  not  orts- 
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blish  a  claim  to  a  larger  sum  than  that  paid  in,  upon  the  piod action  oC  tl^  rule,  he    Apnl  Term, 
18  liable  to  be  non-suited.     f3  T,  R.  657,    2  Salk.  597.    4  T.  R.  10.    7  T.  iZ.  372.  1829. 

8  H.  B.  374.]  R.&J.RanVm 

In  the  case  of  Stoodd  o.  Bncvtfi  oruf  anof/ker,  [2  B.  fy  df.  117.]  the  reporter's  note  ^* 

■ays,  that  ^  payment  of  money  into  Court  generally  on  the  whole  declaiatioB,  ad-  ^^^  CoTotsu 
«  mita  the  centract  as  stated  in  each  count,  and  a  breach  of  it,  and  that  something         York* 
»<  is  due  on  each  count  thereon  \  but  it  does  not  admit  the  amount  of  the  breach 
"  there  sUted." 

In  the  case  of  the  Bankqf  Cohmbia  v,  Souihitimdy  [8  Cowm^s  R,  336.]  the  court 
held,  that  where  meney  is  properly  paid  into  court  under  a  suitable  rule,  the  sum 
paid  in,  is  to  be  considered  **  as  stricken  out  of  the  declaration.  It  is  a  defence 
**  ffp  tanfo^  and  unless  the  plaintiff  pmves  a  sum.heyoiid  what  is  paid,  then  shxndil 
<<  be  a  YBidict  fi»  the  defendant." 


Robert  Raskin  and  John  Rankin  . 

versus 
Tub  Ahcrican  Insurance  Company  op  New- York. 

Although  usage  msy  be  resorted  to,  to  fix  the  sense  of  particular  terms,  in  a  poli- 
cy of  insurance,  where  XHey  have  acquired  a  peculiar  meaning,  as  between  as- 
surers and  assumd,  yet^  it  can  never  be  set  up,  to  aflfiset  or  vaiy  an  ezpiess  agree* 
ment,  nor  to  contradict  a  rule  of  law. 

Therefore,  in  an  action,  upon  a  policy  of  insurance,  where  the  claim  wsb  far  damage 
sustained  by  the  perils  of  the  sea,  and  on  the  arrival  of  the  goods  at  New-Torky 
they  were  landed,  before  the  wardens  of  the  port  had  held  a  survey  upon  them 
the  defendants  were  not  allowed  to  prove,  eitfaer  as  an  objeotion  to  the  prelimm- 
aiy  pioofis  or  in  bar  of  the  action,  that "  by  the  usage  of  trade,  in  the  portof 
<'  New- York,  the  master  of  the  vessel,  is  responsible  for  damages  sustained  b]^ 
"goods,  delivered  by  him  to  the  owner,  or  consignee,  unless  there  has  been  an 
«  actual  survey,  on  board  the  vessel,  by  the  port  wardens,  by  which  it  shall  liave 
*^been  found,  that  the  goods  were  properly  stowed,  and  were  damaged  on  the 
<'  voyage  by  the  peiile  of  the  sea  ;  and  that,  by  a  similar  usage  as  betweeo  ae» 
^  suera  and  assured,  the  survey  so  made  is  a  document  indispensable  to  be. pip* 
^duced,  in  order  to  charge  the  underwriters,  and  that  the  preliminary  proof  is 
'<  deemed  insufficient,  unless  such  a  document  is  exhibited  as  a  part  of  it.'* 

A  stevedore,  employed  by  the  master  to  stow  the  cargo,  is  a  competent  witnese 
to  pss^  that  it  was  properly  stowed. 

This  was  an  action  upon  a  policy  of  insurance,  made  by  the 
defendant,  on  account  of  '  ,  bearing  date  the  14tb  of  Sep. 

tember,  1825,  on  merchandise ;  each  package  of  which,  not  exr 
cepted  in  the  memorandum,  was  to  be  subject  to.  its  own  average^ 
as  if  separately  insured.     The  goods  were  to  be  shipped  prior  to 
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Apiil  Tenn,    the  first  of  April,  1826,  on  board  of  any  vessel  or  vessels  from  Liv- 
^^^'        erpool,  or  London,  to  New-York,  and  the  sum  subscribed  to  the 


R.&J^Rmnkin  p^y^y  ^^  $S0,000. 

The  American      The  cause  was  tried  before  the  Chief  Justice,  and  at  the  trial, 
York.        the  plaintiffs    produced  the  same  preliminary  proofs,  whichthey 
had  previously  (and  within  a  proper  period)  exhibited  to  the  de- 
fendants.    These  consisted, 

I.  Of  a  bill  of  lading,  in  the  ordinary  form,  of  three  packages  of 
merchandise,  containing  skivers  ,  shipped  by  William  and  James 
Brown  &  Co.,  at  Liverpool,  and  consrgned  to  John  Rankin,  at 
New-Tork.     II.  An  invoice  of  those  articles. 

III.  An  affidavit  made  by  the  first  mate  of  the  ship  Corinthiaii, 
in  which  the  goods  were  imported,  setting  forth,  that  the  cargo  of 
that  vessel,  was  well  and  sufficiently  stowed  at  Liverppd,  by  a 
competent  stevedore,  and  that,  if  any  damage  came  to  any  part 
of  the  goods  on  board,  it  must  have  arisen  from  causes  not  to  be 
attributed  to  the  ship,  or  the  stowage  of  her  cargo. 

IV.  A  certificate  signed  by  George  6.  Coffin,  master  warden  of 
the  port  of  New-Tork,  and  the  clerk  of  the  board  of  wardens  of 
that  port,  setting  forth  that  two  of  the  wardens,  at  the  request  of 
Mr  John  Rankin,  ^*  had  been  in  stare  and  taken  a  strict  and  careful 
"survey**  of  three  cases  of  merchandise,  imported  in  the  Corinthi- 
an, and  damaged  by  being  wet  toith  eea-tDoter^  on  the  voyage  of  im- 
portation. The  certificate  then  set  forth,  that  the  goods  had  been 
sold  at  public  vendue,  under  the  inspection  of  one  of  the  wardens 
of  the  port,  for  the  sum  of  four  hundred  and  forty  dollars. 

V.  A  protest  made  on  the  7th  of  February,  1826,  by  a  ix)tary  in 
New-York,  upon  the  testimony  of  the  master,  mate  and  sj^ward 
of  the  Corinthian,  setting  forth  the  departure  of  that  vesseffrom 
Liverpool,  with  her  cargo  on  board,  on  the  30th  of  November, 
1825;  that  she  encountered  much  bad  weather  on  her  voyage, 
shipped  many  seas,  and  was  much  strained. 

VI.  An  appraisement  ofi'the  articles,  shewing  that  they  would 
have  been  worth,  in  a  sound  state,  nine  hundred  and  sixty  dollar^:. 


«  » 


Yock. 
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VII.  A  stalemeat  of  the  claim  for  loss,  exhibited  to  the  defend*    ApA^mm, 

ants  on  the  4th  of  February,  1826,  by  John  Rankin.    VIIL  Aa . 

accoint  of  the  sales  of  the  damaged  articles.     IX.  Proof  of  inter-  *-*J'^****» 
est  in  the  plainti£b.    X.  The  policy  as  herein  before  set  forth.       S^c  *"*fl? 

When  these  preliminary  proofs,  were  originally  presented  to 
the  defendants,  they,  refused  to  pay  the  loss,  upon  the  ground  that 
they  were  defective :  and  their  counsel  at  the  trial  objected  to 
their  sufficiency,  first,  becii  use  there  was  no  evidence  to  show  that 
the  goods  had  iiot  been  injured  prefdously  to  their  being  laden. 
Secondly,  because  there  was  no  proof  to  show  that  the  goods  had 
been  properly  stowed ;  and  thirdly,  because  ther  was  no  evidence 
to  show,  that  the  goods  had  been  examined  and  surveyed  on 
board  of  the  vessel  after  her  arrival  at  New-York,  and  before 
their  delivery  to  the  consignee. 

In  support  of  the  last  objection,  the  counsel  for  the  defendants 
offered  to  prove,  *^  that  by  the  established  usage  of  trade  in  the 
**  port  of  New-York,  and  in  other  ports,  the  master  of  the  vessel  is, 
in  all  cases,  responsible  for  any  damage  sustained  by  the  goods 
delivered  by  him  to  the  owner  or  consignee,  unless  there  has 
**  been  an  actual  survey  made  on  board  the  vessel,  by  the  war- 
«  dens  of  the  port,  or  other  officers,  and,  on  such  survey,  the  sur« 
«<  veyors  shall  have  found  that  the  goods  were  properly  stowed, 
"**  and  were  damaged  on  the  voyage  by  the  perils  of  the  sea.  That 
**  by  a  similar  usage,  as  between  the  assurers  and  the  assured, 
**  the  survey,  so  made  by  the  wardens,  is  a  document  indispens- 
'<  able  to  be  produced,  in  order  to  charge  the  underwriters,  and 
"  that  the  preliminary  proof  is  deemed  insufficient,  unless  such 

**  document  be  exhibited  as  a  part  of  it.'' 

« 

The  presiding  Judge  rejected  the  evidence  so  offered,  and  de- 
cided that  the  preliminary  proofs,  were  sufficient.  To  this  opin- 
ion the  counsel  for  the  defendants  excepted. 

The  plaintiffs  then  introduced  their  evidence  in  chief,  and 
among  other  testimony,  read  the  deposition  of  one  WiUiam  Chdn, 
the  stevedore  who  stowed  the  cargo  of  the  Corinthian  at  Liver- 
pool, and  who  testified,  as  to  the  condition  of  the  cargo^  when  it 
was  shipped,  and  as  to  the  manner  in  which  it  was  stowed.  The 
counsel  for  the  defendants  objected  to  the  testimony  of  Guin, 


4C 
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^'^^^l*''^    upon  the  ground,  that  he  would  be  liable  for  any  damage,  amng 

from  the  bed  stowage  of  the  cargo :  that  his  evidence,  as  it 

V.  tended  to  charge  the  underwriters,  would  discharge  himself  from 

ins.  Co?«^^  ^uch  liability,  and  that  he  waa^  therefore,  interested  in  the  event 
^<>*-        of  the  suit. 

This  objection  was  overruled  by  the  Judge,  and  his  opinion  ex- 
cepted to  by  the  counsel  for  the  defendants. 

The  plaintiffs  then  introduced  the  depositions  of  several  per- 
sons examined  at  Liverpool  and  Manchester,  under  a  commission 
issued  for  that  purpose,  and  called  witnesses  also  to  show  the  con- 
dition of  the  packages  in  question,  at  the  time  of  the  importa- 
tion. 

From  the  evidence,  obtained  in  England,  it  appeared,  that  the 
goods  were  purchased  by  the  plaintiffs  at  Manchester,  and  for- 
warded from  thence  to  Liverpool  in  boats,  in  the  usual  mode,  to 
be  there  shipped.     It  was  proved  that  the  articles  were  in  perfect 
order,  when  packed  at  Manchester,  and  their  external  appearance 
at  Liverpool  did  not  indicate  that  any  injury  had  happened  to 
them,  on  their  passage  to  that  place,  from  Manchester.    They 
were  not  particularly  examined  at  Liverpool,  and  the  witnesses 
would  not  take  it  upon  themselves  to  say,  that  the  goods  could 
not  have  been  damaged,  before  they  were  shipped  at  that  port. 
The  stevedore  and  others  testified,  that  the  cargo  of  the  Corin- 
thian was  properly  stowed,  and  that  there  was  no  appeaiance  of 
any  injury  to  the  packages,  at  the  time  of  their  shipment.     It 
further  appeared,  that  the  vessel  encountered  much  tempestuous 
weather  on  her  passage,  and  that  other  parts  of  her  cargo  were 
damaged.     When  the  packages  were  landed  at  New -York,  ttiere 
was  no   external  appearance  of  injury,  but  upon  their  being 
opened,  the  damage  was  immediately  visible.     The  goods  were 
much  spotted,  and  the  injury  appeared  to  have  been  produced  by 
dampness. 

One  of  the  wardens  of  the  port  of  New-Tork  testified,  that  he, 
togetjier  with  another  warden,  examined  the  goods  in  question, 
after  their  arrival  in  the  store  of  the  plaintiffs,  and  at  their  request, 
oo.the  21st  of  January,  1826.  After  a  survey,  they  reported  to 
the  wardens'  office,  that  they  were  damaged  on  the  voyage  of  im- 
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portatkm,  but  they  did  noe  feport,  lb«t  ^y  wem  damlLlfed  by  ma-   Afri&T«i% 
iMfer,  as  the  ceitificAte  showed,  and  the  wvtDess^uppoied  that 


the  injury  was  occasioned  by  moistwre,  produced  by  «xfaidaUoiie         V.. 


from  water  in  the  vessel.    The  survey  was  made  &r  tfaefpurpose  ijJ^^J'Sm! 
of  procuring  a  remisBioii  of  duties,  and  the  cause  of  damage  was       ^^ 
not,  therefore,  aoeurateiy  ascertained  by  the  waidens. 

The  (daintiffs  fdee  t)«odtteed4ycher  testsmoay  to  4he  samepnint, 
winch,  although  it  did  Mt  dwiensttate  that  the  goods  were  mat 
damaged  b^e  tlieir  ehipmefit  ait  Lirerpool)  was  yot  suflcienttDr 
ailew  the  jury  to  draw  the  infeftaoe,  that  the  injury  was  suotasit* 
ed  €fier  the  shipment,  on  the  voyage  of  importatioii,  and  fmm  the 
perihofthesea. 

On  this  state  of  facts,  the  coanael  for  the  defendaate  moveif 
for  a  non-suit,  upon  the  gtonnd,  that  the  plamtiffi  had  not  msds 
out  a  eote  of  bsi  iy  f  A<  jMTib  a/*  Me  sea.  This  motion  being  deni- 
ed, an  exception  was  taken  to  the  opniion  of  the  Judge. 

The  counsel  for  the  defendaau  then  oflbred  toiirove,  in  hmr  qfa 
recovery^  on  the  part  of  the  plaiiittfb,  llhe  nmu  gmtni%$0ge  oftmi$;  - 
which  they  had  before  offered  to  prove  in  soppert  of  tlnir  obfei> 
tions  to  the  sufScfiency  of  the  preliminary  prooftr. 

The  Judge  decided,  that  the  evidence  ao  ofbred  was  admsBsi-^ 
ble  and  nugbt  be  received,  as  matter  f»«per  for  the  jory,  in  de* 
terming  the  question  as  to  the  stowage  of  Che  goods  on  booid  the 
vessel,  or  their  condition  %t  the  tififie  tfiey  were  sMpptdor  deliver- 
ed, ortbe  want  of  good  ftuth  on  the  part  of  tbensasur,  erolheir 
persons,  on  board  the  vessel :  but  that,  if  the  fttct  of  siaeh  usage 
should  be  established,  the  departure  finm  it  ia  this  instance^  was 
not  a  conclusive  bar  to  the  plakitifis'  right  of  action. 

The  counsel  for  the  defenda»ts  declared,  that  they  offered  the 
proof  ofsttch  osageseMyasa  Aor  to  thb  right  of  aetios,  on  the 
part  of  the  pbdnliffi^aBdaotfer  the  purpose^  for  which  it  bed  been 
ruled  by  the  Judge  to  be  admissiUe* 

The  ovidenoe^  under  this  view  of  tho  case,  being  ererruled^  the 
counsel  for  the  dofondanis  again  exceplcd  to  the  decision  <tf  the 
Judge.  The  cause  was  then  submittsd  to  the  jury,  who  found  a 
verdict  for  the  plaintiffs. 
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AaATrnw^       Mr*  /.  JDMer,  on  the  pan  of  the  defendants,  now  naoved  tot  a 

■flatt 

1 new  trial,  and  contended^  that  the  parol  evidence  of  usage  should 

J.  Kankin  j^^^  |^^  received*     if  not  admiflsible  to  show  the  insufficiency 
SrCorofN*  ^'  ^^^  preliminary  proofed  it  ought  to  have  been  received  in  bar  of 
Ym^    *  the  action.     The  objection  is^  that  such  proof  would  vary  the 
terms  of  the  written  contract.    But  usag^  of  trade  may  be  prov- 
ed, fiMT  the  purpose  of  giving  a  comfrudion  to  the  contract,  and 
even  to  fix  upon  it  a  meaning  different  from  that  which  the  words 
woidd  otherwise  import.    The  parol  proof,  in  such  cases,  does  not 
vary  Ae  contract :  it  only  explains  it,  and  shows  the  sense  in  which 
the  terms  are  used     [8  Salk.  443.     2DiHi^.  610.     1  Fes.  Sen. 
467.     Roherieon  v.  French,  4  East.  135.     CaU  v.  Cam.  Int.  Co.,  7 
JMm.  Bep.  387.     7  dm.  R^.  SOS.     PML  on  In.  14.  487.     2 
Mankonln.  707.    3  Stark.  £9. 1034aiid6.] 

The  usage,  which  the  defendants  oflfered  to  prove,  was  reason- 
able in  itself,  and  is  not  opposed  by  any  suggestions  of  policy. 
In  cases  of  damage  to  goods  on  their  voyage,  the  master  and 
owner  at  the  vessel  eaefprimafadey  liable  for  the  injury,  from  the 
terms  of  the  bill  of  lading.  What  ought  the  proof  to  be  which 
is  to  discharge  them  from  this  liability  1  Not  such  evidence  as 
was  offered  at  the  trial;  for  if  that  be  sufficient,  the  master  will 
never  lack  the  means  of  defending  himself  against  eveiy  attempt 
to  maice  him  responsible. 

The  usage  in  question  does  not  prevail,  perhaps,  in  foreign  ports, 
akhcugfa  there  are  others  analagous  to  it.  But  if  it  prevails  here, 
it  is  sufficient ;  for  the  contract  was  made  where  the  usage  obisins, 
and  in  reference  to  it.  Besides  this^  the  usage  is  recognized  by 
the  statutes  which  establish  wardens  of  the  port.  [2  JR.  L.  458. 
voLB,  1 1  a.  p.  42,  eh.  18.]  The  act  points  out  the  duties  of  the 
wardens,  and  directs  that  damaged  goods  shall  be  sold  under  th^ 
care.  If  the  usage  were  not  founded  in  justice  and  good  sense, 
it  would  not  continue  ;  and  when  a  mercantile  contract  is  made 
at  a  place  where  an  established  usage  prevails,  having  reference 
to  the  subject  of  the  contract,  the  law  considers  the  usage  in  some 
cases  as  part  of  the  contract,  and>  at  all  eventsi  the  contract  is 
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to  the  uteire.     So  in  this  case,  there  was  an  eurtinff    April  Tenn. 

HMge,  well  known  to  the  plaintiffs,  which  they  might  have  com-  ' 

plied  with,  without  injury  to  themselves,  and  in  a  manner  which  R«&J-R»nkia 

would  have  given  satisfaction  to  all  parties.      But  it  has  been  The  Americvi 
i_  I,      ,.  ,  Int.  Co.  of  N. 

Wholly  disregarded  by  the  plaintiffs,  and  they  have  thus  volunta-       York. 

rily  deprived  themselves  of  the  evidence,  which  the  law  requires 

to  establish  thdr  claim. 

II.  The  deposition  of  WUKam  Chim,  the  stevedore  at  Liver- 
pool,  ought  not  to  have  been  read  in  evidence,  because  the  wit* 
ness  had  a  direct  interest  in  the  event  of  the  suit.  He  was  the 
only  witness  who  testified  that  the  cargo  was  well  stowed,  and 
although  he  may  not  be  prejudiced  by  the  result  of  tfda  action, 
yet,  if  the  defendants  prevail,  and  an  action  were  brought  against 
the  master  upon  ihe  bill  of  lading,  and  a  recovery  were  had  against 
hknf  the  stevedore  would  be  liable  over  to  the  master.  But  if  the 
plaintiffs  prevail,  then  there  can  be  no  action  against  the  master, 
for  this  recovery^ll  be  conclusive  in  his  favour.  The  stevedore, 
therefore,  is  directly  interested  in  the  event  of  the  suit.  [5  Bos. 
4*  Ptd.  374,  Shnmonds  v.  Delacour.]  There  are  cases,  it  is  true, 
where  an  agent  may  be  called  as  a  witness  from  necessity ;  but 
where  the  same  facts  may  be  proved  by  other  persons,  then  the 
agent  is  not  an  admissible  witness.  An  agent  can  never  be  call- 
ed to  disprove  his  own  imputed  negligence,  neither  can  the  mas- 
ter of  a  jiressel  be  permitted  to  disprove  barratry.  [S  Stark,  on  Ev. 
1 184.     lb.  part  4, 768,  and  note ;  also^  p.  1 730  of  same  book,  ] 

In  this  case,  the  record  of  recovery  against  the  insurers  would 
be  conclusive  in  favour  of  the  stevedore,  if  an  action  were  to  be 
brought  against  him  by  the  master  for  negligence ;  and  he  was 
not  called  from  necessity,  for  the  same  facts  might  have  been 
proved  by  other  witnesses,  or  by  a  survey.  A  witness  can  never 
be  called  to  prove  his  own  diligence,  and  yet  this  stevedore  was 
produced  for  the  express  purpose  of  showing,  that  he  discharged 
his  own  duty  with  fidelity  and  skill.  He  was  not  competent  by 
the  rules  of  evidence,  and  his  deposition  ought  not  to  have  been 
read  to  the  jury. 

VOL.  I.  79 


QS6  CASES  IN  THE  SUPERIOR  COURT  OF 

April  Tema,        IIL  The  plaintiffB  did  not  produce  the  best  evidence  attainable 
to  establish  the  loss,  and  that  which  was  adduced,  did  oot  iti 


V  tively  show  it :  the  motion  for  a  nou-suit  ought,  therefore,  to  have 

^^'J  n!  teen  granted. 

York.  There  is  no  better  rule  of  evidence,  and  none  better  establish- 

ed^  than  that  the  party  shall  produce  the  best  evidence  in  his 
power.  If  the  party  has  better  evidence,  and  refuses  to  produce 
it,  the  inference  is,  that  the  evidence,  if  produced,  would  be 
against  him.  Here  the  plaintifls  called  a  seaman  to  prove  that 
the  vessel  encountered  bad  weather,  but  it  is  not  pretended  that 
the  injury  arose  from  this  cause.  Why  did  they  not  discharge 
the  master  and  call  him,  or  why  did  they  not  call  the  mates  and 
seamen,  to  show  the  actual  condition  of  the  goods,  both  at  the 
time  of  shipment  and  at  the  time  of  delivery  1 

True  it  is,  evidence  was  produced  from  Manchester  and  Liver- 
pool, to  show,  that  so  far  as  the  witnesses  knewy  the  goods  were  ship- 
ped in  good  order  at  Liverpool.  But  these  witnesses  could  only 
say,  that  the  goods,  when  they  arrived  at  Liverpool,  were,  to  all 
external  appearance^  in  good  order.  But  that  proved  nothiog ;  for 
the  packages  were  not  externally  injured  when  they  arrived  in 
New-Tork.  The  plaintiffs  were  bound,  therefore,  to  show,  not 
only  that  the  goods  were  properly  packed  at  MaocbesCer,  but  that 
they  were  safely  transported  to  liverpool.  Not  having  done  this^ 
the  inference  is,  that  the  goods  were  damaged  on  their  passage 
from  Manchester  to  Liverpool,  or  before  their  shipment  on  board 
the  vessel. 

The  evidence,  surely,  was  not  sufficient  to  charge  the  master, 
and  the  plaintiffs  were  bound  to  .produce,  at  least,  as  much  evi« 
dence  against  the  defendants  as  would  have  been  sufficient  to 
render  the  master  liable.  The  verdict  is  not,  therefote,  sustained 
by  the  prool^  and  upon  every  principle,  there  ought  to  be  a  new 
trial. 

But  the  plaintiffs  were  bound,  at  all  events,  to  produce  the  cer- 
tificate of  a  survey  an  board  the  vesnl  by  the  wardens,  among 
their  preliminary  proofs,  and  in  this  respect  they  were  fatally  de- 
fective. 
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Mr.  Slossan,  for  the  plaintiffs,  contra,  contended,  that  the  pre-    Apri^  Term^ 

liminary  proof  of  loss  was  sufficient.     The  sufficiency  of  such '. 

evidence,  is  aqueslion  of  law  for. the  Judge ;  and  proof  as  to  the  R-&J.Rankin 
existence  of  a  usage,  \*  hirh  conid  only  be  rried  as  a  fact  by  the  The  Amencja 
jury,  was  clearly  inadmissible.     Ill  Johns.  R.  269.    9/6.  192,        York.    . 
FhU.  on  In.  498.] 

Preliminary  proof  is  merely  reasonable  information,  given  at 
the  time  of  the  loss,  and  before  the  proofs  in  chief  can  be  obtain- 
ed. It  is  furnished  for  the  purpose  of  putting  the  defendants  upon, 
enquiry,  so  that  they  may  decide,  whether  to  pay  within  the  thir- 
ty days  or  not.  The  defendants  can  never  offer  facts  to  the 
Judge,  to  contradict  the  preliminary  proof,  because  such  facts  are 
always  evidence  in  chief,  to  be  submitted  to  the  jury.  \_Haffv, 
The  Col.  Ins.  Co.]  If  the  defendants  are  right,  the  plaintiffs  never 
can  recover,  because  the  survey  was  not  held  on  board  the  vessel, 
and,  of  course,  their  preliminary  proofs  must  forever  remain  inn 
sufficient. 

II.  The  usage  which  the  defendants  offered  to  prove,  was  inad- 
missible to  control  or  defeat  the  express  contract  between  the  par-^ 

ties. 
The  jury  have  found,  from  the  evidence  before  them,  that  the 

goods  insured  were  injured  by  the  perils  of  the  sea,  and  the  de- 
fendants now  seek  to  vary  the  terms  of  their  own  agreement,  by 
proving  a  usage  which  is  to  control  it.  They  seek  to  incorporate 
it  into  the  contract.  But  the  usage  contradicts  the  contract ;  it 
alters  it  in  its  most  essential  features  ;  it  makes  a  new  proviso. 
Is  the  right  of  the  plaintiffs  to  recover,  to  depend  upon  a  certifi- 
cate of  the  wardens  of  the  port  of  New-York,  over  whom  they 
have  no  control, — and  that  too  in  relation  to  facts  which  are  not, 
and  cannot  be,  within  their  personal  knowledge  ? 

It  is  a  fixed  rule  of  law,  that  nothing  can  be  introduced  into  this 
solemn  instrument,  which  the  parties  have  not  themselves  put 
there,  in  express  terms.  Under  the  rotten  clause,  the  survey  is 
incorporated  into  the  policy  by  express  agreement ;  but  here  it  is 
sought  to  bring,  by  custovn,  a  new  proviso  into  a  written  contract^ 
and,  in  fact,  to  change  the  agreement  entirely. 
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4p4Tenii«       But  the  eoDBequences  to  which  this  must  lead,  are  not  to  be 

■  overlooked  ;  for  the  usage*  if  it  can  dischai^  the  defendants, 

RAJ.  RaDki9  jj^gt  be  extensive  enough  to  charge  the  master.     This  cannot  be. 

The  Amencta  [10  Mass,  R.  2&  Himer  v.  Dorr.    2  Johns.  R.  335,  Frith  v.  Bur- 
lns.Co.orN.  .      ,  ^ 

York,       ker.] 

Usage,  if  it  exist,  may  well  apply  to  the  mode  in  which  a  am- 
^ct  is  lo  be  performed.  As  for  instance :  to  depart  with  conFoy, 
to  i^top  at  the  usual  ports  for  refreshments,  &c.  But  in  Uu$e  eases 
the  usage  is  not  brought  in  to  explain  the  contract,  or  the  manner 
of  its  performance  ;  but  it  establishes  the  proof  which  theplaiiitiff 
must  produce  before  he  can  recover.  No  case  can  be  found  to 
sustain  this  demand. 

Th^  proof  of  the  usage  is  not  only  illegal,  but  the  utage  tlsd/^is 
wholly  unreasonable.  In  what  manner  are  the  rights  of  the 
plaintiffs  to  be  concluded  ]  By  the  acts  of  a  third  person  1  The 
anmsion  of  the  Master  to  call  a  survey  on  board  his  sbip^  is  to  de- 
feat the  right  of  the  plaintiffs  to  recover  against  the  underwriteis! 

Suppose  the  wardens  had  certified  that  the  goods  were  not 
damaged  on  the  voyage  of  importation,  and  that  they  were  impro- 
perly stowed, — could  that  certificate  have  concluded  the  plain- 
tiffs 1  The  defendants  have  agreed,  that  if  damage  be  sustained  by 
the  plaintiffs,  they  will  indemnify  them.  The  piaintifis  have 
a  right  to  prove  that  damage  in  their  ow  n  way,  to  the  satisfaction 
of  the  proper  tribunals.  Ii  such  a  certificate  had  been  presented 
among  the  preliminary  proofs,  it  would  not  have  debarred  the 
plaintiffs  from  recovering  under  their  proofs  in  chief. 

Suppose  the  certificate  hnd  been  in  favour  of  the  plaintiffs— 
would  that  have  concluded  the  defendants  1  The  rights  of  no 
man  can  be  concluded  before  he  bus  had  an  opportunity  to  be 
heard.  [Tlie  Mary,  9  Cranch.  136,  142.  15  Johns.  H.\40. 
1  Stark,  on  Ev.  pt.  1.  Sec.  70,  72,  p.  96.] 

Among  the  proofs  in  cliiel,  the  Judge  offered  to  receive  the 
evidence  for  every  purpope,  cxtept  as  a  conclusive  bar  to  the  ac- 
tion. The  defendants  declined  this  offer,  and  we  are  brought 
to  the  naked  point,  whether  this  usage,  if  proved,  he  not  a  bar 
to  the  action.  [Hoffman,  J.  Can  any  pase  be  found  to  ausiain 
this  position  1    Slosson.     Not  one.] 
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The  want  of  a  protest  is  neyer  a  bar :  U  is  pi^per  evMl^lMse  tQ    Ai^  TMnn, 
show  neglect  or  want  of  good  fiaitb,  but  it  Ime  never  baeneonsid* 


■mmm 


ered  as  any  thing  more  than  evidence  for  i  \v^  jary,  Wbeire  tba  ^^^'  R*«k« 
paHiei^  by  express  agreement,  substitute  the  wardens'  si^vej  for  T^^^f^ 
all  other  prop^  it  may  be  hindingt  but  oiherwia^  it  i)a4W>t  be^  Yc^. 

III.  The  testimony  of  Guin»  the  stevedore,  was  pro|>er)y  admit- 
i^  as  well  on  the  ground  of  necessity,  a^  -because  the  verdict  in 
this  cause  could  not  be  evidence  for  or  against  bifu-  He  was 
employed  by  the  master,  and  was,  as  to  the  owners^  a  suV-^gent, 
The  owners  could  not  sue  him,  but  their  remedy  would  b^  against 
the  master. 

The  plainti0s  were  not  bound  to  show,  that  the  cargo  waf  pro* 
perly  stowed  :  that  will  be  presumed  in  the  first  instance  ;  but 
being  willing  to  support  the  affirmative,  they  called  the  persop 
who  best  knew  in  what  condition  the  caigo  vj^as.  The  witness 
bad  no  interest  even  in  the  qtiestion,  i^nd,  afortmk  be  had  noM 
in  the  esetU  of  the  suit. 

The  rule  upon  this  subject,  as  laid  down  in  the  3d  of  Jb^. 
Cos.  (8g,)  and  in  the  14th  Jalmfi.  Bep.  (79,)  is  well  established 
on  principle  ;  and  the  verdict  in  this  ca^e  could  not  be  givw  ip 
evidence  in  another  suit  against  the  witness,  either  as  to  the  liiot 
of  negligence,  or  as  to  the  quantum  of  damages :  n/^ithpr  would 
the  success  of  the  fdamtifi'^  iu  this  cause,  be  eviden^sein  his  ff^n 
four,  especially  when  procured  by  his  own  testimony.  If  ho  wem 
sued  by  the  master,  thia  record  could  not  be  evidence  against  biiPs 
fpir  he  is  neither  party  nor  privy.  This  is  an  action  of  Q^wtn/nrii ; 
that  would  be  in  tart^  for  negligence.  It  is  an  acknowledgi^d 
pinciple,  that  no  verdict  can  be  given  in  evidence  (tgaknat  a 
party  unless  it  might  also  be  given  in  evidence  far  bim :  i|nd 
here  it  will  not  be  pretended,  that  this  verdict  could  be  evideoCQ 
in  favour  of  the  witness. 

But  the  witness  is,  at  all  evenst,  competent  from  necessity, 
[2  Stark  pL  4,  767.]  He  was  a  mere  agent,  for  a  »<pecific  por-r 
pose ;  so  is  the  master,  sq  are  the  mates,,  and  so  are  the  seaiaefiu 
The  same  rule,  which  will  exclude  one  will  exclude  al)i  axwl  the 
plaintiffs  might  thus  be  deprived  of  every  witness ;  for  eaqh  qgfHfit 
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Apiil  Temiy    is  responsible,  in  some  decree.     The  quantum  of  interest,  caa- 
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'        not  vary  the  rule,  and  ihe  witness  is  admissible  upon  the  clear- 
R.fcJ.Raiiki]i  ^  jmnciples  of  evidence. 

Tlie  American      [HoFFMAN,  J.  It  is  the  common  practice  to  call  the  stevedores^ 
Tbrk.     '  to  show  the  manner  in  which  the  cargo  is  stowed.] 

IV.  There  was  sufBcient  proof,  to  show  affirmatively,  (hat 
the  injury  to  the  goods  arose  from  sea  dan  nge,  and  the  jury  were 
compefent  to  weigh  all  the  circumstances  tending  to  establish  that 
fact  The  goods  were  packed  in  perfect  order,  at  Manchester; 
they  were  forwarded  to  Liverpool,  by  the  ordinary  passage  boats, 
and  received  there,  apparently,  in  good  condition.  The  vessel  in 
which  they  were  shipped,  encountered  bad  weather  on  her  pas- 
sage, and  other  parts  of  her  cargo  were  damaged  by  salt  water. 
The  inference  is  irresistible,  therefore,  that  these  goods  were 
damaged  on  the  voyage  of  importation.  At  all  events,  the  tri- 
bunal most  competent  to  decide  this  question,  has  put  it  at  rest 
by  their  verdict ;  and  in  the  absence  of  all  evidence  on  the  part 
of  the  defendants,  this  court  will  not  disturb  the  decision. 

Mr,  DucTy  in  reply.  If  the  contract  implied  by  the  usage, 
would  be  valid  when  inserted  in  the  policy,  then  it  is  also  valid 
if  the  usage  can  be  clearly  proved.  The  contract  is  made  in  refer- 
ence to  the  usage,  which  is  within  the  knowledge  of  both  parties, 
and  it  is  considered  by  the  law  as  if  it  were  incorporated  into  the 
written  agreement.  It  is  a  part  of  the  contract,  and  the  parties, 
in  contemplation  of  law,  had  the  usage  in  view  when  the  policy 
Was  executed.  It  is,  therefore,  available  to  the  defendants,  in  the 
same  manner  in  which  it  would  be,  were  the  usage  expressly  re- 
ferred to  by  the  terms  of  the  agreement 

It  is  said  by  the  counsel  for  the  plaintiffs,  that  it  is  unreasona- 
ble to  require,  that  the  evidence  of  sea  damage  should  be  produced 
by  third  persons,  who  may  withhold  it.  But  the  argument  proves 
too  much  ;  for  the  same  objection  would  apply  to  the  prelimina- 
ry proofs,  and  yet  there  can  be  no  cause  of  action  until  these  are 
made  satisfactory  to  the  Judge.  There  is  no  hardship  in  requir- 
ing that  the  goods  should  be  left  on  board  the  ship,  until  a  survey 
could  be  held  ;   and,  if  they  are  removed  before  that  can  take 
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place,  the  removal  is  taDtamouni  to  a  declaiatioti,  thai  they  ace   ApdlTmi^ 
free  from  sea  damaire.  *- — 

HAT  Raniiti 

As  to  the  evidence  of  the  stevedore,  the  efifect  of  a  verdict  in  'y^ 

favour  of  the  plaintiffs,  would  be  to  discharge  him  from  his  lia-  J^^^q^^^P 
bility.  It  would  prove  that  the  goods  were  well  stowed,  and  the  ^^ 
defendants  could  maintain  no  action  agednst  him.  As  an  agent 
is  admitted  as  a  witness  only  from  necessity,  take  away  that  ne- 
cessity, and  he  becomes  iilcompetent.  Here  there  was  no  necee* 
sity  for  calling  the  stevedore,  and  his  testimony  ought  to  have 
been  rejected. 

Oaklet,  J.  This  was  an  action  on  a  pdicy  of  insurance  on 
goods  shipped  from  Liverpool  to  New*Tork.  The  claim  was  for 
damage  sustained  by  the  perils  of  the  sea.  On  the  arrival  of  the 
ship  at  New-York,  the  goods  in  question  were  landed  before  the 
wardens  of  the  port  had  held  a  survey  upon  them. 

At  the  trial,  an  objection  was  made,  that  the  preliminary  proofs 
were  insufficient,  because  siich  a  survey  was  not  shown  ;  and  in 
support  of  the  objection^  the  defendants  offered  to  prove,  that 
"  by  the  usage  of  trade  of  this  port  and  other  ports,  the  master 
**  of  the  vessel  is,  in  all  cases,  responsible  for  any  damage  sustain- 
^*  ed  by  goods  delivered  by  him  to  the  owner  or  consignee,,  unless 
*^  there  has  been  an  actual  survey  on  board  the  vessel  by  the  port 
^*  wardens,  by  which  it  shall  have  been  found,  that  the  goods 
were  properly  stowed,  and  were  damaged  on  the  voyage  by  the 
perils  of  the  sea  ;  and  that  by  a  similar  usage,  as  between  assur- 
ers and  assured,  the  survey  6o  made,  is  a  document  indispensi* 
*^  ble  to  be  produced,  in  order  to  charge  the  underwriters :  and 
^<  that  the  preliminary  proof  is  deemed  insufficient,  unless  such  a 
<'  document  is  exhibited  as  a  part  of  it." 

The  Judge  overruled  this  objection,  and  held  the  preliminary 
proofs  to  be  sufficient,  and,  I  think,  correctly. 

The  clause  in  marine  policies,  requiring  preliminary  proof  of 
interest  and  loss^  has  always  been  liberally  expounded,  and  is 
construed  to  require  only  the  best  evidence  of  the  facts  possessed 
by  the  party  at  the  time.  ^Barker  v.  Phmdx  hu.  Co.  8  Ji^ms^  B. 
317.     Lawrence  V.  Ocean  Ins.  Co.  11  Johne.  R.  260.]     The  sufii' 


it 
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A^  *Vem,    4Mqf  of  fly  ii  always  a  qaettion  of  law,  to  be  determioed  by  tke 
^^^'        Judge  at  the  trial ;  and  no  evidence  can  be  then  received  to  utter 


lt.a J.  Ksiifcui  jji^  character  or  eflect  of  the  proofs  exhibited  to  the  defendants. 
*fiid  Americftn  In  the  preeent  case,  the  Judge  was  called  upon  to  hear  evideace 
YoHt.  of  a  usflgift  cMtroIhiig  the  construction  of  the  pohcy,  so  as  to  ren- 
der neoessary  the  production  of  a  particular  document  as  a  psrt 
of  the  preiifninarf  proofs.  If  such  evidence  had  been  admit- 
ted, counter  evidence  on  the  part  of  the  plaintift,  to  repel  die 
usage,  must  have  been  gone  into ;  and  thus  the  Judge  would 
have  been  drawn  into  the  trial  of  a  fact,  instead  of  caoSning  him- 
self to  the  decision  of  the  law,  as  arising  upon  the  state  of  the 
proo^  as  exhibited  by  the  plaintifb.  This,  in  my  judgment,  is 
clearly  inadmissible. 

The  usage  in  question,  if  it  could  avail  the  defendants  at  all, 
would  be  a  bar  to  the  plaintifls'  right  of  action ;  and  in  this  riew, 
it  was  also  offered  to  bci  proved  at  the  trial.  The  Judge  again 
properly  rejected  it. 

The  rule  as  to  the  admisricm  of  usage,  to  conUtri  the  construc- 
tion of  a  policy,  seems  to  be,  that  it  may  be  resorted  to,  to  fix  the 
sense  of  particular  terms  in  the  instrument,  where  they  have  ac- 
quired a  peculiar  meaning,  as  between  the  assurers  and  aanired. 
[CaU  V.  Cam.  hk  Co.  7  John$.  R.  389.]  In  this  Jighi;  its  eflbctis 
not  to  alter  the  contract  of  the  parties,  but  merely  to  ascertain 
what  that  contract  is.  But  it  is  well  settled,  that  a  usage  cati 
never  be  set  up  to  affect  or  vary  an  express  agreement ;  nor  to 
contradict  a  rule  of  law.  [IMth  v.  Barker^  t  Johns.  A.  SS5. 
Homer  v.  Dorr,  10  Mass.  B.  26.     PAtl.  on  Ai.  17, 18.] 

By  the  terras  of  the  policy  in  the  present  case,  the  defendants 
bound  themselves  to  pay  all  damage  to  the  property  insured, 
arising  from  the  perils  of  the  sea :  and  the  attempt  now  made,  is 
to  introduce  into  the  contract  a  condition,  that  they  shall  not  be 
responsible,  unless  such  damage  is  ascertained  in  a  particaiar 
mode,  and  that,  too,  by  the  act  of  thu^  persons,  over  whom  the 
assured  have  no  control.  Such  a  condition  would,  in  my  judg- 
ment, vary  the  legal  oUigations  of  the  defendants,  as  ascertained 
by  the  plain  language  of  the  policy.     It  would  be  creating  a  con- 
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ditnn  precedsnt  to  the  plaintiffi'  right  of  reoovery,  ivhere  the    April  Tem^ 
contract  itself  ez|»e88e8  none.  '^^* 

The  usage  in  question,  is  also,  in  my  judgment,  unreasonable.  *^*J-R«»kin 
The  survey,  when  produced,  is  not  to  conclude  either,  party,  as  to  The  American 
any  feet  stated  in  it.     It  is  not  to  be  evidence  on  the  trial,  even    ***' YoA. 
prima facie^  for  or  against  either  party.     The  non-production  of  ii 
is  to  be  fatal  to  the  plaintiflsP  action ;  but  when  produced,  it  is  to 
fNTove  nothing.    . 

An  objection  was  also  taken  at  the  trial  by  the  defendants  to 
the  competency  of  the  witness.  Gum.  He  was  the  stevedore 
employed  by  the  master  to  load  the  vessel  at  Liverpool,  and  was 
examined  to  prove  that  the  cargo  was  properly  stowed.  It  is 
contended,  that  he  wa»  interested  to  support  the  plaintiffs'  right 
of  recovery. 

The  general  rule  on  this  subject,  as  laid  down  by  the  Supreme 
Court,  is,  that  **  if  a  witness  will  not  gain  or  lose  by  the  event  of 
**  the  cause,  or  if  the  verdict  cannot  be  given  in  evidence  for  or 
*^  against  him,  in  another  suit,  the  objection  goes  to  his  credit" 
**  only,  and  not  to  his  competency.''  [Van  M\y$  v.  TerAime,  3 
Johns.  Ca  83.     Case  v.  fiaeoe,  14  J.  ft.  81.] 

The  witness,  in  the  present  case,  is  clearly  not  excluded  by  this 
rule*  He  gains  or  loses  nothing  by  the  event  of  this  suit,  nor 
can  the  plaintiflb'  recovery  release  him  from  his  responsibility  for 
any  negligence  committed  by  him,  as  the  agent  of  the  master. 
Nor  can  the  verdict  or  judgment  in  this  cause  be  given  as  evi* 
dence,  in  any  action  jagainst  him,  either  to  establish  the  fact  of  such 
negligence,  or  to  ascertain  the  amount  of  damages.  **li\a  a 
"  general,  if  not  universal,  principle,  that  a  suit  between  two  per- 
*<  sons,  shall  not  bind  or  affect  a  third  person,  who  could  not  be 
**  admitted  to  make  a  defence,  to  examine  witnesses,  or  to  appeal 
«  from  the  judgment."  [Ccwc  v.  Reeve^  \4J.R.  81.]  A  verdict  or 
judgment  in  an  action,  is  evidence  in  another,  only  for  or  against 
privies  in  blood,  or  estate,  or  in  law.  [iWd.]  The  witness  in  the 
present  case  is  neither.  He  was  merely  an  agent  of  the  master, 
and  as  such,  is  competent  to  testify  as  to  all  matters  in  the  ordi- 
nary course  of  his  agency.     [2  Slarlde  on  Ev.  767.] 
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Aptt  TmAi,        If  the  ai^doii  had  been  directly  ag^oet  tbe  master  for  Mgli. 

,  ,"■  *  .  gence  in  the  loading  of  the  vessel,  hi?  immediate  agent  in  the 
R.*  J.  Rnltei  performance  of  that  work,  would  not  have  been  a  competent  wit- 
TIm  American  nesB  for  him»  witbout  a  release;  for,  in  case  of  a  recovery  agaiast 

IliBi*  COm  of  N • 

YoHl.  him,  die  teidict  might  be  given  in  evidence  against  the  agent,  to 
acteertftio  the  amount  of  damages.  [Orem  v.  Tht  JVV»  Mpv 
(kmfaOSy  4  T.  R.  590.  Case  v.  RuiMy  14/.  aS.]  Here  the 
master  is  no  party  to  the  suit,  and  the  fact  of  negBgenee,  ia  the 
kading  of  the  cargo,  is  not  directly  in  iseue.  The  witness^  in  my 
JQc^[xnenty  was  properly  admitted. 

An  objection  was  also  taken,  that  the  evidence  did  not  support 
the  plaiMfle^  right  of  action ;  but  there  was  some  proof  of  dam* 
lige  to  the  goods,  by  the  perils  of  the  sea,  and  it  was  prcperiy 
submitted,  to  tbe  jury,  who  were  the  proper  judges  erf  its  sniB- 
ciency. 
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versus 
Jacob  D»  Staqo. 

To  an  action  of  debt,  on  Judgment,  the  defendant  pleaded  adiachaiga  vadar  tha 
act  to  aboliflh  impriMmment  for  debt«  The  plaiatifie  replied,  that,  en  the  daj 
appointed  for  the  appearance  of  the  creditors  to  ahowcaOBe  againat  tb<*  aiffshar^, 
a  certain  credlter  appealed  to  oppose  the  application,  when  Ihe  defendant,  to 
indnoe  said  cseditor  to  withdraw  Ua  oppcaidoo,  aeeuied  to  him  the  pajmeat  of 

'  one  half  of  hie  debt ;  whereby  the  plaintiffi  withdrew  their  oppoaitym,  and  the 
defendant  obtained  his  dischaijj^  Issue  was  taken  on  the  replication,  and  a 
verdict  found  for  the  plabU^s,  The  defendant  then  moved  in  **  arrest  of  judg- 
^^ment"  or  for  '^some  order  directing  an  entry  on  the  leoord,  qoaiifying  the  judg- 
^'man^  ao  that  no  e;mo«tifa  ahonld  isaue  against  his  person.**  Hau),  th^  the 
facts  stated  in  the  reptieatiop,  (though  found  to  be  Mrue,)  were  not  so  plead* 
ed  aa  to  avoid  the  discharge  ;  and  that  the  judgment,  although  it  could  not  b^ 
mretted,  must  be  so  modified  as  to  prevent  the  execution  from  issuing  against 
the  defendant's  person. 

A  irfmdmU  aavnot  move  for  jod^oent  luin  tMmiU  venikio. 

The  plaintiffs  declared  against  the  defendant  in  an  action  of 
debt,  upon  a  judgment  obtained  ag^st  him  by  the  plaintiflb  in 
"  the  Supreme  Court  of  the  State  of  New-York,"  at  the  May 
term  9f  said  Court,  in  the  year  1827,  for  the  sum  of  eleven  hun- 
dred and  forty-four  dollars  and  thirty-seven  cents. 

The  defendant,  for  the  purpose  of  protecting  his  person  against 
the  consequences  of  a  recovery  in  this  court,  but  without  pretend- 
ing to  impeach  the  judgment  on  which  the  action  was  founded, 
pleaded,  **  that  the  said  plaintifis  ought  not  to  haoe  exeeuHion  for  the 
«<  debt  aforesaid,"  *^  adjudged  to  them,  on  or  against  the  person  of 
'^bim,  the  said  defendant,  because,"  *^  after  the  rendition  of  the 
**  said  supposed  judgment,  and  before  the  commencement  of  thia 
'*  suit,  viz.  on  the  4th  day  of  January,  in  the  year  1828,"  the  de- 
fendant **  being  an  insolvent  debtor,  within  the  meaning  of  the  act 
*'  of  the  Legislature  of  the  State  of  New-York,  entitled  an  act  tp 
**  abolish  imprisonment  for  debt  in  eertain  cases,  did  present  a  peti- 
tion to  Richard  Riker,  Esq.,  Recorder  of  the  city  of  New-York,'' 
praying  that  his  estate  might  be  assigned  for  the  benefit  of  aH 
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^  his  creditors,  and  that  his  person  might  be  for  evei  thereafter 
**  exempted  from  all  arrest  or  imprisonment  for  or  by  reason  oi 
^*  any  debt  or  debts  due  at  the  time  of  making  such  ascdgnment," 
&c.  The  plea  then  averred,  that  such  proceedings  ^ere  there- 
upon had ;  that  afterwards,  viz.  on  the  25th  of  March,  in  the  year 
1828,  the  defendant  was  discharged  by  the  said  Recorder,  as  fully 
appeared  by  the  record  of  the  discharge,  which  was  set  out  in  the 
usual  manner. 

To  this  plea,  the  plaintiffs  replied,  that  they  "ought  not  to  be 
"  barred  from  having  execution  fs^  the  debt  aforesaid,"  ^  against 
"the  person  of" the  said  defendant,  because,  "on  the  day  ap- 
"  pointed  by  the  said"  "  Recorder "  **  for  the  creditors  of  the 
"  said  defendant,  to  show  cause  before  him,"  "why  an  assign- 
"  nient  of  the  said  defendant's  estate  should  not  be  made  for  the 
"  benefit  of  all  his  creditors,"  &c.,  "  to  wit,  on  the  25th  day  of 
"  March,  I828,at  theoffice  of  the  said  Recorder,  in  the  city  of  New- 
"  York,  one  Samuel  Judd,  being  a  creditor  of  the  said  defendant, 
"  within  the  true  intent  and  meaning  of  said  act,  appeared  before 
"  the  said  Recorder,  to  show  cause  why  the  said  defendant  should 
"  not  be  discharged  as  aforesaid,  and  commenced  opposition  to 
"  the  said  discharge,  before  the  said  Recorder.     And,  therefore, 
"the  said  defendant,  in  order  to  induce  the  said  SamueJ  Judd  to 
"  withdraw  his  opposition  to  the  discharge  of  the  said  defendant," 
^  offered  to,  and  did  secure  to  be  paid  to  the  said  Bamue\  Judd," 
^'  a  certain  part  or  portion  of  his  debt  or  demand,  to  wit,  the  one 
"  half  thereof.    Wher eupon^  the  said  Samuel  Judd,  so  being  such 
^'  creditor  of  the  said  defendant  in  consideration  thereof,  to  wif, 
"  on,  &c.,  at,  &c.,  aforesaid*  did  withdraw  his  opposition,  and 
^  thereupon  the  said  Recorder  executed  and  delivered  to  the  said 
"  defendant  the  said  discharge  in  the  plea  mentioned,  and  so  the 
"  said  plaintiffs  say,  the  said  discharge  was  fraudulently  obtuned, 
"  and  is  void,"  &c. 

The  defendant  rejoined,  taking  issue  upon  the  replication,  and 
denying  that  Judd  ever  did  show  cause  why  the  defendant  should 
not  be  discharged,  and  denying  that  he  ever  made  opposition  to 
such  discharge  before  the  Recorder;  "  without  this,  that  the  said 
"  defendant,  in  order  to  induce  the  said  Samuel  Judd  to  with- 
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"draw  his  oppomtion  to  the  discharge  of  the  said  defendant,**   ApntT«n% 
**  offered  to,  and  did  secure  to  be  paid  to  the  said  Sainuel  Judd,** 
"  any  part  or  portion  of  his  debt  or  demand,''  JIlc,  with  a  conclu*   '^^Ste^ 
sion  to  the  country.  . .       ^^ 

Upon  this  issue,  a  verdict  was  found  by  the  jury  in  favour  of 
the  plaintifb,  and  the  defendant  now  moved  **in  arrest  of  judg- 
"  ment,  or  for  some  order  of  the  court,  directing  an  entry  on  the 
*^  record,  qualifying  the  judgment  to  be  entered  for  the  plainiifla, 
**  90  that  no  execution  should  issue  thereon  against  bis  person." 

Mr.  Elias  H.  Ely^  for  the  defendant,  and  in  support  of  the  mo- 
tion, contended,  that  the  judgment  might  be  arrested,  or  at  least 
modified,  under  the  pleadings,  because  the  issue  joined,  although 
found  in  favour  of  the  plaintiffs,  did  not  impair  the  discharge. 
The  defendant,  he  said,  would,  of  course,  be  entitled  to  the  bene- 
fit of  the  plea,  which  asks  merely  for  a  personid  privilege,  unless 
there  was  something  in  the  replication  which  avoided  or  destroy- 
ed its  efibct.  The  plea  sets  forth  the  discharge  in  hoc  terba,  and 
if  the  defendant  is  to  be  deprived  of  the  benefit  of  his  plea,  it 
must  be  for  some  cause  set  foi  th  in  the  replication. 

In  the  first  place,  the  discharge  itself  cannot  be  impeached :  it 
is  a  recordy  and  imports  absolute  verity  :  it  concludes  all  parties 
and  privies,  and  creditors  are  of  course  parties.  Even  if  there  was 
fraud  as  to  the  manner  of  procuring  the  discharge,  that  would 
not  avail  against  the  discharge,  except  for  the  causes  set  forth  itx 
the  statute.  Fraud,  in  the  consideration  of  a  deed  cannot  be  in* 
quired  into  at  lawy  and  nothing  comes  up  before  such  a  tribunal 
but  questions  relative  to  the  sealing.  [1  Jolms.  R.  SOO.  2  J.  R. 
177.  IS  lb.  430.  5  Cow.  R.  506,  510.  8  lb.  ITT.  290.]  In 
the  case  cited  from  the  13th  of  Johnson's  Reports,  it  was  express- 
ly decided,  that  all  creditors  who  did  not  appear  and  oppose  the 
discharge,  assented  to  it ;  and  here  these  plaintifis  having  n^^glect- 
ed  to  appear  when  notified  to  do  so,  if  they  had  cause,  have  as* 
seated  to  the  discharge. 

II.  It  is  admitted,  that  the  plea  may  be  avoided  by  a  replica- 
tion, setting  forth  any  of  the  facts  stated  in  the  statute,  which  de- 
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Mftd^nm,  stKqr  tbe  discharge.  There  acts  are  all  set  forth  in  the  6th  section 
of  the  act,  [5  Vol.  R,  L.  p.  117.  Sesi.  4S,  cL  101.]  and  tbe  dis- 
charge cannot  be  avoided  by  any  thing  except  the  causes  set  forth 
in  that  section.  These  are,  1.  perjury  ;  2.  a  conceaiuieai  ol  pio- 
perty,  and,  3.  the  receiving  a  debt  after  the  discharge. 

Now  the  cause  set  forth  in  the  replication,  is  not  one  of  those 
enumerated :  it  states,  that  the  defendant  ofiered  to  secure,  and 
did  secure,  to  one  Samuel  Judd  the  payment  of  one  half  of  bis 
debt;  if  he  would  withdraw  all  opposition  to  the  defendant's  dis- 
charge, ^on  conBtai^  that  the  one  half  of  Judd's  debt  was  paid 
by  any  part  of  the  defendant's  effects.  It  is  not  asserted  that  the 
fiind  assigned  for  the  benefit  of  all  the  creditoos,  was  made  less 
by  the  payment  made  to  Judd.  Neither  does  it  appeari  that  tbe 
creditors  have  suffered  in  any  way  by  the  aet^  of  the  defendant, 
set  forth  in  the  replication* 

For  these  reaaonSf  JUr.  £%  contended,  that  the  judgment  ought 
to  be  arrested  or  modified,  so  as  to  give  the  defendant  the  benefit 
of  his  plea,  because  there  was  nothing  set  up  in  the  replication 
which  could,  in  law,  deprive  him  of  the  protection  afforded  by  bis 
discharge. 

JVlr.  D.  B,  TaUmadgey  for  the  plaintiffs,  confra,  contended, 

I.  That  there  were  facts  enough  averred  in  the  replication  to 
avoid  the  discbarge.  No  matter  whether  the  fraud  alleged  be 
that  specified  in  tbe  act  or  not,  so  long  as  it  is  one  against  the  law 
or  the  policy  of  the  law.  It  has  been  decided  repeatedly,  that 
frauds  not  set  forth  in  the  act  are  sufficient  to  avoid  any  securities 
taken  by  a  creditor  for  withdrawing  his  opposition,  [2  J.  B. 
386.  4lb.  410,  and  nou  to  2d  Ed.  12/.  A.  306.  S  Climes' JR. 
213.    9 /.A.  295.] 

II.  But  the  fraud  contained  in  the  replication  is  specified  in  the 
5th  section  of  the  act  It  is  canceahnerU  of  part  of  the  debtors  tjfedti. 
The  insolvent  ^'secured  to  one  Judd  a  part  of  his  debt,  to  wit,  one 
^*  half."  The  fair  intendment  of  this  allegation  is,  that  the  insolv- 
ent secured  it  mU  of  his  effects,  not  contained  in  his  inveniory.    This 
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is  8  tonceattnent  wiflim  tfw  was^tmg  ht  the  ae^  and  it .  ii«td  not   AMI  fcu^ 
be  averred  in  terms.    It  is  Aufficient,  if  &pts  enough  cue  aet  fotth 


from  which  fraud  may  be  inferred;  for  on  a  motioaiB  arrest  of 
judgment,  every  intendment  is  agaaost  the  party  moviag-and  itt 
ferour  of  the  pleading  attacked.  Wfaateirer  by  pniibitity  mig^t 
have  beeu' proved  under  the  issue^  will  be- intended  to  have'  been 
proved.  [2  TUU^  Pnie.  8t6.  Sieph,  m  Pka,  lie.]  TlMff^ 
fijca^  i»  under  that  ieiuej  we  nlight  have  prm^td  Aot  thm  in* 
Boiveht  bought  off  Juddfa  opposition^  by  ||f  vhig  to  him  a  fiote 
due  and  okingto  the  insolvent,  it  will  be  ioOeikded  that  ve  did, 
iA  facty  prove  it;  and  ouch  proof  would  be  conoltiaive  evMtenee  of 
ffCMMMfttiM  within  the  letter  of  the  5tli  aeecioni  This  mode  of  se- 
curing Judd's  debt,  is  the  probable'  one,  and  the  court  ^riH  infer 
that  it  was  adopted. 

Fraud  may  be  inferred  from  the  facts  stated  in  the  replication, 
tirhich  is  concluded  by  a  direct  averment  that  the  discharge  is  void 
by  reason  of  fraud,  l^he  jury  have  found  all  the  focts  to  be  as 
stated  in  the  replication,  and  the  conclusion  also :  that  conclusion 
isyratid. 

But,  it  is  said,  that  if  Judd  was  bought  o%  the  fund  was  left  en- 
tire, and  the  creditors  thereby  benefitted.  In  reply,  we  say,  that 
if  Judd  had  not  been  bought  ofi^  the  defendant  would  not  haive  been 
dUchargedj  and  the  plaintiffs  would  have  been  left  in  possession 
of  an  the  remedies  against  their  debtor  known  to  the  law. 
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III.  The  insolvent  was  guilty  of  Jake  swearkigt  within  the  mean- 
ing oi  the  5th  sec.  of  the  act.  The  act  provides,  that  an  insol- 
vent shall  not  settle  with  any  of  his  creditonr  wkh  a  view  to  obtain 
the  benefit  of  the  act,  and  the  party  is  required  to  swear,  that  he 
haa  not  so  settled.  ^  Is  the  act  complied  with,  if  the  oath  be  true 
when  taken,  'but  beeomee  ftlse  momediately  afterwards  1  The 
spstit'of  4he  act  esteiids  to  proceedings  as  weB  subsequent  to  the 
oath  as  precedcHt  thereto,  and  to  eeCtle  with  a  creditor,  after  the 
ohth  has  been  taken,  is  a  violation  of  the  spirit  of  the  act. 

The  act  5  Oeo.  S,  c.  '80,  «ec.  10,  requires  the  bankrupt  to 
make  and  present  to  the  Chancellor  an  affidavit,  stating  ^  that  the 
'^  certificate  and  consent  of  the  cteditors  thereunto  were  obtained 
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AftOTinBip  ^  fairiy  and  wiihoat  frrad."  In  the  case  of  Sod$m  v.  Golz€t[Ihug. 

^■*  £S8,]  notes  had  been  givea  by  a  cotifidential  frieDd  of  the  bank- 

^wSui^*  rqpt  without  his  knowledge  to  two  of  his  creditors,  whereby  ihey 

Stuff  ^^^^  induced  to  sign  the  certificate.     The  bankrupt  made  the 


required  by  the  statute,  and  was  afterwards  informed  of 
the  acts  of  his  friend ;  subsequently  to  this  he  presented  his  affi- 
davit to  the  Chancellor.  Upou  these  facts,  Willes,  J.  obssr?- 
ed,  that  it  was  **  a  fraud  in  the  bankrupt  to  present  his  affidavit 
^^  to  be  lead  at  the  time  when  the  certificate  was  allowed ;  for 
<<  though  it  might  be  true  when  sworn  to,  it  certainly  was  not 
*<ifae  then,  and  therefore  the  certificate  was  vetd.^  Bullei,  J. 
observed,  *^  that  the  certificate  would  not  have  eidsied,  but  far 
^  aieans  which  the  legislature  had  reprobated." 

IT.  But  if  the  fraud  set  forth  in  the  replication  be  not  guffident 
to  avcnd  the  discharge,  the  defendant  cannot  take  advantage  of  it, 
by  a  motion  in  arrest  of  judgment.  The  plaintifis  are  entitled  to 
judgment,  first,  by  ml  dkUy  and  secondly,  because  the  plea  does 
not  go  to  the  cause  of  action,  but  merely  to  qualify  the  judgment 
As  to  the  eoMse  of  action  the  defendant  says  nothing.  [Doug. 
S93^  1  Cow.  R.  207.]  Judgments  cannot  be  arrested,  according  to 
our  statute,  for  mere  defects  in  form,  and  since  the  act  no  case 
can  be  found  where  a  judgment  has  been  arrested,  except  for  de- 
fects in  the  declaration:  none  for  defects  in  any  subsequent  plead- 
ing. If  the  defendant  objected  to  the  replication,  he  should  have 
demurred,  and  that  was  the  only  course  by  which  his  objectioui  if 
well  taken,  could  be  sustained  by  the  court. 

Mr*  J.  Ailhon  for  the  defendant,  in  reply. 

The  plaintifib  might  have  judgment  by  mlduiiy  if  they  had 
given  the  defendant  the  benefit  of  his  (4ea.  They  were  not  bound 
to  join  issue,  but  might  have  had  judgment  without  the  least  de- 
lay. If,  however,  they  seek  to  take  from  the  defendant  the  prin- 
lege  given  to  him  by  his  discharge,  they  must  state  some  valid 
reason  upon  the  record,  why  the  discharge  is  void.  The  court 
will  not,  ex  tiult»(ria,  seek  for  caiuses  to  establish  fraud,  but  will 
rather  call  upon  the  party  who  asserts  its  existence,  to  state  it  in 
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giich  clear  and  direct  terms  in  bis  pleading,  that  the  defendant 
may  meet  and  rebut  it  if  he  can  at  his  trial.  If  the  defendant 
has  been  guilty  of  folse-swearing  his  discharge  is  not  only  void,  but 
be  may  be  liable  to  the  laws  in  another  manner. 

Will  not  the  court  then,  say,  that  every  inteodment  ofmere  tech- 
nical pleading  is  against  fraud,  and  will  they  not  rather  compel 
the  plaintiffs  to  aver  with  strictness  all  the  facts  upon  which  they 
rely  to  establish  the  fraud?  The  general  conclusion  that^^M) 
the  discharge  was  frudulently  obtained  and  is  void,**  will  avail 
nothing,  unless  the  plaintiffs  point  out  haw  it  was  fraudulent  and 
void.  This  they  have  not  done,  and  they  are  confined  to  their 
specific  allegations.  These,  upon  examination,  turn  out  to  be  en- 
tirely inoffensive,  if  true,  for  there  is  no  moral  turpitude  in  pay- 
ing or  satisfying  a  debt  which  is  justly  due.  The  discharge,  then, 
cannot  be  considered  as  void  unless  the  defendant  has  done  some- 
thing which  the  act  has  forbidden  him  to  do,*  and  to  ascertain 
that  fac  t  we  must  examine  the  act  itself. 

All  the  cases  cited  by  the  plaintifls,  are  such  as  have  arisen 
under  the  **tw(h4hird  ad^  where  the  proceedings  differ  materially 
from  those  which  merely  exempt  the  person  from  arrest.  In  the 
one  case  all  remedy  for  the  debt  is  taken  away ;  in  the  other  the 
person  only  is  exempted  from  execution.  Under  the  act  relating 
to  non-imprisonment,  it  is  no  injury  to  one  creditor  that  another 
has  been  bought  off,  unless  it  can  be  shown  that  his  dividends 
have  been  thereby  diminished.  In  this  case,  there  is, no  averment 
that  any  part  of  the  defendant's  property  was  taken  to  satisfy  the 
opposing  creditor,  and  the  court  will  not  infer  it,  beca,use  such 
might  possibly,  or  even  probably,  have  been  the  case.  If  the  plain- 
tifls rely  upon  the  fact,  let  them  state  it,  that  the  defendant 
may  have  an  opportunity  of  denying  it. 

II.  But  has  there  been  a  ewiceaimenl  here  in  any  shape,  either 
within  the  meaning  of  the  act,  or  in  fact  T  Before  Judd  appear- 
ed to  oppose,  the  defendant  had  made  out  a  complete  inventory 
of  his  property,  which  was  surrendered  to  the  assignee  according 
to  the  inventory.  Row  then  could  any  part  of  this  specified 
property  be  substracted,  for  the  purpose  of  satisfying  Judd's  debt  1 
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April Tenn,   The  whole  case  is  narrowed  down  to  the  single  enquiry^  whether 

1889.  o  t       •» 

'         the  defendant  has  violated  tlie  statute.     Upon  this  point  the  dis- 

^Whitncy*^  cliarge  speaks  for  itself,  and  is  conclusive.  It  states,  that  the 
defendant  had  *'  conformed  in  all  respects  to  the  matters  and 
^^  things  required  of  him,  according  to  the  true  intent  and  meaning 
"  of  the  act."  How  can  this  be  gainsayed  1  The  jury  have  found 
nothing  more  than  this,  that  one  Judd  was  paid  or  secured  the 
one  half  of  his  debt  1  Does  that  deprive  the  defendant  of  the  pro- 
tection afforded  by  his  discharge  ?  If  the  oath  was  false  the  as- 
signment was  void,  but  the  oath,  the  plaintiffs  admit,  w  as  true 
when  it  was  administered.  If  so,  how  can  the  statute  ope- 
rate retrospectively,  even  if  the  defendant  did  satisfy  Judd  after 
the  oath  was  taken  1  The  fifth  section  is  an  entire  new  enact- 
ment ;  it  is  not  to  be  found  in  the  two-third  act,  and  the  legisla- 
ture intended  to  point  out  eveiy  tliii)g  which  could  avoid  the  dis- 
charge. This  they  have  done,  and  Hie  replication  has  set  forth 
none  of  them.  The  issue  joined  is,  therefore,  immaterial,  and  the 
judgment  may  be  arrested. 

There  is  a  distinction  between  an  infornial  and  an  unmaterial 
issue.  [2  Saund.  319  a.  1.  i6.  227.  2^ch.  Prac.  239.]  For  the 
former  defect,  a  motion  in  arrest  cannot  be  sustained,  but  for  the 
latter,  it  ma^*. 

The  Chief  Justice,  in  delivering  his  opinion,  remarked,  that 
the  question  in  this  case  was,  whether  ilie  facts  stated  in  the  repli- 
cation were  sufficient  to  avoid  the  defendant's  discharge  ;  for  the 
court  would  infer,  that  all  the  facts  upon  which  issue.wos  taken, 
Ixad  been  found  by  the  jury. 

The  replication  alleges,  that  in  consequence  of  a  compromise 
made  by  the  defendant  with  one  of  his  creditors,  that  creditor  was 
induced  to  withdraw  the  opposition  to  the  defendant's  discharge, 
which  he  otherwise  would  have  made.     Suppose  the  fact  to  be 
so  :  does  it  follow  as  a  necessary  or  inevitable  consequence,  that 
the  compromise  was  fraudulent  ?    Suppose  the  defendant  was  at- 
tended to  the  Recorder's  office  by  some  friend,  and  that  friend  be- 
ing informed  of  the  creditor's  intended  opposition,  had  himself  ad- 
vanced'the  money  to  effect  the  compromise:  would  the  oUicr 
creditors  of  the  defendant  have  been  prejudiced,  bv  such  a  course 
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of  proceeding  ?    The  entire  fund,  assigned  by  the  debtor,  would    ^P "g^*""' 

still  have  gone  to  his  assignee,  and  it  would,  in  that  case,  have    gj-  •  . jp 

been  divided  among  a  smaller  number  of  creditors.  By  this  Whitney 
means,  the  creditors  would  have  been  benefitted,  and  could  not,  Stagg. 
with  any  reason,  complain  of  the  defendant's  acts  in  (his particu- 
lar. The  court  will  not  infer^  that  the  acts  done  were  fraudu- 
lent, because  the  replication,  in  its  conclusion,  as^i^,  that  the 
discharge  was  fraudulent ;  but  tliey  will  look  at  the  facts  stated, 
and  ascertain  from  them  whether  the  law  has  been  violated. 

In  order  to  impeach  tlie  discharge,  the  court  must  infer*  that 
the  defendant  subtracted  a  part  of  the  funds,  which  would  other- 
wise have  gone  to  the  creditors  in  general,  and  gave  il  to  a  par- 
ticular creditor,  for  the  purpose  of  inducing  him  to  withdraw  his 
contemplated  opposition.  This  is  not  averred  in  the  pleadings, 
and  will  not  be  intended,  where  such  intendment  must  cast  upon 
the  defendant  the  perpetration  of  a  fraud,  and  break  up  so  so- 
lemn  an  instrument  as  a  discharge,  under  the  seal  of  a  comjie- 
tent  of&cer. 

There  is  another  reason  why  the  ajlegations  in  the  replication 
are  not  entitled  to  the  particular  favour  of  the  court.  When  the 
defendant  presented  his  petition  to  the  Recorder,  notice  was  di- 
rected to  be  given  to  all  the  creditors,  to  appear  and  show  cause, 
if  any  they  had,  why  the  prayer  of  the  petition  should  not  be 
granted.  That  notice  must  have  been  given  to  the  plaintiffs, 
among  others,  because  the  dischargeitself  avers,  that  satisfactory 
evidence  was  furnished  to  the  Recorder,  that  all  the  requirements 
of  the  act  ha(}  beo^n  complied  with.     If  the  plaintiffs  intended  to 

•  ,  » 

oppose  the  defendant's  discharge,  why  did  they  not  appear  at  the 
proper  time  and  place,  and  show  cause  ?  By  not  appearing,  they 
acquiesced  in  the  discharge,  and  ar^  concluded  by  it.  The  dis- 
charge is  by  the  act  itself,  made  conclusive  evidence  as  to  the 
facts  which  are  asserted  in  it»  and  from  thatf  nothing  appears  to 
shew  the  compromise,  or  impeach  the  discharge.  It  is,  then, suffi- 
cient to  afford  the  defendant  all  the  protection  which  is  sought  in 
his  plea,  and  must  be  made  available  for  that  object. 

The  next  question  is,  can  the  judgment  be  arrested  ?  Accord- 
ing to  strict  technical  principles,  I  think  it  cannot;  but  it  may  be 
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modified  ia  such  way  as  to  meet  the  exigency  of  the  case. 
Where  the  law  affords  to  an  insolvent  debtor  a  privilege,  which  is 
to  protect  his  person,  the  court  may  always  point  out  the  means  by 
which  it  may  be  made  available.  The  only  part  of  the  judgment 
complained  of,  is  that  wUch  relates  to  imprisonment,  and  that 
must  be  modified  by  a  special  entry,  which  shall  protect  the  debt- 
or's body.  The  plaintiffs  will  thus  have  their  judgment,  and  the 
defendant,  the  protection  asked  for  in  his  plea. 

Oaeley,  J.  This  is  an  action  of  debt  on  judgment.  The  de- 
fendant, to  protect  his  person  against  execution,  interposes  a  jdea 
of  a  discharge,  obtained  under  the  act  entitled,  ''An  act  to  abol- 
ish imprisonment  for  debt  in  certain  cases."  The  plaintiffa  reply 
in  substance,  that  on  the  day  appointed  for  the  appearance  of  the 
creditors  to  shew  cause,  against  the  discharge,  one  Juddj  a  cred- 
itor of  the  defendant,  appeared  to  oppose,  and  commenced  his  op- 
position to  the  said  dischai'ge,  and  that  the  defendant,  "  in  order 
"  to  induce  the  said  Judd  to  withdraw  his  opposition,  offered  to, 
''  and  did  secure  to  be  paid  to  him,  the  one  half  of  his  debt;"  and 
he  thereupon  withdrew  his  opposition,  and  the  defendant  obtained 
his  discharge.  Issue  was  taken  on  this  replication,  and  a  verdict 
was  found  for  the  plaintiffs.  The  defendant  now  moves  in  arrest 
of  judgment,  or  for  some  order  of  the  court,  directing  an  entry  on 
the  record,  qualifying  the  judgment  to  be  entered  for  tiie  plain- 
tiffs, so  that  no  execution  shall  issue  thereon  against  his  person. 

By  the  act,  under  which  this  discharge  was  obtained,  [sess.  42. 
ch.  101,5.  2.]  it  is  enacted,  that  the  insolvent,  on  presenting  his 
petition,  shall  make  oath,  among  other  things,  that  lie  has  not 
settled  with  any  of  his  creditors  with  a  view  to  obtain  the  benefit 
of  the  act.     Public  notice  is  then  directed  to  be  given  to  the  cre- 
ditors of  the  insolvent,  to  show  cause  against  his  discharge,  on  a 
day  to  be  appointed^  and  if  no  cause  be  shown,  and  the  officer  to 
whom  the  petrtioii  is  presented,  **  shall  be  satisfied  that  the  insol- 
**  vent  hath  in  all  things  conformed  to  the  provisions  of  the  act," 
he  shall  direct  an  assignment  to  be  made  of  the  insolvent's  estote. 
The  3d  section  directs  the  discharge  to  be  granted,  upon  proof  of 
such  assignment ;  and  declares,  that  the  discharge  so  granted, 
**  shall  lie  conrlnsive  evidf»nce  in  all  courts  within  tliis  slate,  of 
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<*  the  AK)te  therein  e^niidned*"    By  the  6ih  section,  ii  is  enacted,    Apnl  Tang 

tkai  the  discliarge  shall  be  void,  for  oeveral  causes  particularly  ^^ ^ 

sfieoifiBd  th^oeiiV  atnoiig.  which,  ore  the  ccmmisBioa  of  any.  p^ifory     WHuiej. 
by  tbeinMrivem,  and  ihe  jsencealnieni  of  any  of  his  f^ote  or       J^ 
effects. 

'Itiaeontended/on  ihepart  of.  the  defendant,  that  the  discharge 
candot  be  faanpeaclied  or  avoided  for  any  cause,  other  thar^  tl^ipse 
patticulady  enumerated  issa  the  £ib  section  of  the  act.  This  po- 
sition appears  to  be  fully  supported  by  the  case  of  htdxr  v.  Thmnfh 
^€91,  [1  /.  Jl.  300.}  In  that  case,  the  discharge  relied  on,  was  ob- 
tained Wilder  the  general  insolvent  act,  which  requires  the  assent 
of  a  ponied  of  the'  creditors  of  the  insolvent  to  the  granting  of 
hSs  dischaiige.  The  ISth  section  of  thataet  [1  ^.  L.  466.]  enu- 
merates the  causes  which  shall  render  a  discharge  void,  and  its 
provisions  are  similar  to  those  of  the  5th  section  of  the  act  bow 
under  consideration,  as  far  as  the  nature  of  the  proceedings  un- 
der the  respective  acts  vill  admit.  In  Lester  v.  .ThompMn,  the 
fraud  alleged  against  tlie  dischfirge,  was  one  not  .enumerated  in 
the  ^ot,  ae  it  then  stood  The  plaintiff  there  coptended,  that  any 
Tfrand  on  the  part  of  ibe  insolvent,  in  obtaining,  the  discharge, 
iffodld  viliiite  it.  But  the  court  said,  that  its  validity  could  not 
'be  ootttestod  en  any  ground,  otl\er  than  those  expressly  reserved 
'm  llie  act  ilselli .  This,  seems  to  be  fully  in  point  in  the  present 
case. 

....  It  has  frequently  been  decided,  fis  suggested  by  the  plaintifis^ 
coiimsel,  that  notes  or  securities  givep  to  a  creditor  by  the  ineolv- 
ent  or.othero,  as  a  consideration  for  withdrawin|^  his  cfqposiUon  to 
the  diseharge,  are  void,  a^  being  against  the  policy  of  the  law. 
That  principle  cannot,  however,  be  appUed  to  the  present  case. 
The  validity  of  the  discharge  itself,  rests  upon  the  express  pro- 
vision of  the  statute.  A  note,  made  under  the  bircumstances 
above  mentioned,  is  held  to  be  void  by  the  principles  of  the  com- 
mon law. 

,1*he  pliuntiffii  further  contend,  that  the  fhcts  set  tbtthin  the  re- 
pfication,  show,  that  the  insolvent  was  g^illty  of  ftAse^swearing, 
within  the  spirit  and  meanitig  ofthfe  5tli  wctioik  of  the  act  The 
oath  taken,  by  the  insoTvctit,  at  the  time  of  presenting  his  pcti- 
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lion,  was,  that  he  had  not  settled  \vith  any  of  his  cfediUNrs,  with 
-  a  view  to  obtain  the  benefit  of  the  act.  The  facts  set  forth  in  tlie 
repUeation,  certainly  show  a  settlement  with  Juid^  within  the 
fieiir  import  of  that  clanse  of  the  oath.  But  we  are  not  at  liberty 
to  refer  the  party's  oath  to  a  period  different  from  that  fixed  by 
the  statute.  It  was  strictly  true,  for  aught  that  af^iears  at  the 
time  it  was  made,  and  acted  on  by  the  Recorder,  and  it  would  be 
over-leaping  the  plain  terms  of  the  statute,  to  refer  it  to  a  subse- 
quent period,  with  a  view  to  falsify  it  In  this  respect,  the  case 
differs  from  Robson  v.  Calze,  iDoug,  ^8,]  eited  by  the  plaintifls' 
counsel.  There,  the  affidavit  of  the  party  was  true,  aa  he  sup- 
posed, when  it  was  sworn  tOy  but  known  by  him  to  be  false  when 
laid  before  the  Lord  Chancellor,  for  the  allowance  of  the  bank- 
rupt's certificate. 

It  is  again  contended  by  the  plalntifft'  counsel,  that  the  htts 
set  forth  in  the  replication,  amount  to  an  averment,  that  the  in- 
solvent had  toncecded  a  part  of  his  effects.  The  allegation  is,  that 
he  had  secured  to  be  paid  to  Judd  a  portion  of  his  debt,  and  it  is 
said,  tliat  we  must  intend  that  such  security  was  given  by  an  ap- 
propriation of  the  insolvent's  own  estate.  Such  intendment,  I 
apprehend,  cannot  fairly  l>e  made.  The  security  given  to  JimM, 
may  have  been  by  the  intervention  of  some  friend^  and  this  will 
be  presumed  to  have  been  the  case,  where  a  contraiy  intendment 
will  charge  the  party  with  fraud. 

On  the  whole,  I  am  of  opinion,  tfiat  upon  this  record,  the  de- 
fendant is  entitled  to  the  protection  of  his  discharge,  notwith- 
standing the  finding  of  the  issue  against  him.  The  plainfifi' 
judgment  for  the  debt,  must  be  so  modified,  as  that  no  execution 
can  issue  against  the  defendant's  person,  and  a  special  entry  must 
be  made  on  the  record  to  that  effect. 


The  defendant's  counsel,  in  the  first  instance^  moved  for  judg- 
ment ^^non  obstante  veredicto^  or  for  such  other  rule,  or  order,  as  the 
^\  court  might  granL"  They  then  contended,  that  the  facts  stated 
in  the  replication  were  all  immaferial,  and  that,  therefore,  the  de- 
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feadant  might  have  judgment  to  the  extent  of  his  plea,  and  cited 
W^ttemoret.  Mmu,  [2  Cbwen'*  8.  626.} 

JUr.  TalbnadgeyanUray  contended,  that  the  defmdmU  could  in  no 
case,  move  for  judgment,  nan  obstante  veredicto.  It  is  the  privilege 
of  the  plaintifls  to  make  this  motion^  while  the  defendant,  on  his 
part,  is  allowed  to  meet  corre^KMiding  defects  hy  a  raetioD  in  orretl. 
In  all  cases  where  this  motion  prevails,  a  repleader  may  be  award- 
ed, and  it  is  only  made  in  cases  of  issues  palpably  immaterial. 

The  Court  ruled,  tliat  the  defeindmU  could  not  move  for  judg- 
nimt^  fum  obstante  veredktOy*  in  a  case  whare  it  was  clear  that  the 
jpfciMs^9  were  entitled  to  it.  His  object  was,  not  to  enter  up  a  judg- 
ment in  his  own  favour,  but  to  cause  that  of  the  plaintifls  to  be 
modified  to  the  extent  of  his  plea,  which  claimed  nothing  more 
than  a  penonal  privilege.  They  therefore  refused  Aat  motion, 
and  permitted  the  defendant  to  seek  for  relief  in  some  other  form. 
The  defendant,  therefore,  subsequently  made  the  motion  report* 
in  the  case  above. 

(K.  Curtis,  Jttty  f<&  the  p^s.    £.  H.  Ely,  AWyfw  the  deft.] 
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^  Vide  Smith  V.  Sfidlh,  4  WetuLR.  468. 
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In  an  action  upon  a  giiatanty,  where  the  defendant,  relying  upon  the  statute  of 
fiaudSy  pleads  that  ^the  pronuse  mentioned  in  the  declaiation,  is  a  special  pn>> 
<«miMtoai«per  ferthadebio^ailuid  penoii,'aiidtetBe  note  orneManB- 
**  4an  ia  wiitn^  ahfswini  thf  oonadentMO  of  each  pi«^^ 
"  him,**  the  plaintilQ  if  the  consideration  of  the  guaranty  was  the  sale  of  goods 
•to  a  thud  person,  made  at  the  same  time  with  the  goaianty,  must  set  forth  by 
his  replication,  what  he  would  be  bound  to  shew  in  evidence,  if  the  statute  were 
notpiaadad.  it  nmat  a|ipaar  by  the  replication,  that  the  sale  of  the  gsoda  and 
the  i^alrwig  of  tlM  gwmisiy,  waie  siwnHaiywun.  «Gt%  noiutiUting  paita  of  om 
and  th(»  same  agreement. 

The  third  and  fourth  counts  of  the  plaintiff's  declaxation  set  forth,  that  one  S.  made 
certain  promissory  notes  to  the  plainti^  the  payment  of  whidi,  the  defendant 
gnaianlied,  *^  in  consideration  d  value  received  by  S.  and  the  defendant.*'  The 
dafeodaat  having  pleaded  tiie  statute,  the  plaiatlff  replied*  aetting  fiirth  a 
ten  promise  of  the  defendant,  cgntai^ung  copies  of  the  notes  which  were 
ed  to  be  "  for  value  received.'*  The  guaranty  aUo  set  forth,  **  that  in  porsa- 
"  ance  of  the  understanding"  between  the  plaintiff  and  S^  the  defendant  stipu- 
lated to  pay  the  notes,  if  S.  did  not.  Hbld,  that  the  rqilieation  did  not  anpport 
the  averments  in  the  declaration;  the  contract  there  set  forth,  not  appealing  with 
su6icient  certainty,  to  rest  on  the  same  consideration. 

This  caae  was  formerly  before  the  court,  upon  a  demurrer  to 
the  plain tiflfs  evidence,  [onle  p.  201.]  It  was  an  action  upon  a 
guaranty  given  by  the  defendant  to  secure  the  payment  of  three 
certain  promissory  notes,  made  by  one  Scovell  in  favour  of  the 
plaintiff. 

The  declaration  contained  four  counts.  The  two  first  weie 
like  those  contiuned  in  the  former  declaration,  and  difiered  by  con- 
fining the  breach  of  the  defendant's  contract  to  the  non-payment 
of  the  second  note,  merely. 

The  third  count  alleged,  that  Scovell,  on  the  5th  day  of  De- 
cember, 18S7,  made  three  several  promissory  notes  in  fiivour  of 
the  plaintifl^  for  the  sum  of  three  thousand  five  hundred  and  thirty 
dolhuB,  and  twenty-seven  cents  each :  the  first  being  payable  in 
seven,  the  second  in  nine^  and  the  third  in  twelve  months  after 
date.    That  the  defendant,  <«  tn  conridentdon  of  vahe  reeeked  bg 

ScoveU  and  him,  the  said  defmniatU^  undertook  and  promised  the 
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plaintiff,  *<  du^  be  woqM  guamiitj  the  josl  and  fttt  pi^m  AyrilTMi, 

the  aibresaid  notee  "  to  the  {rfaintill^  or  his  order."     TkuBtom       ^^^ 
then  averred,  that  the  MMndof  aaid  iiolee  had  becoaie  doe,  imi  ^^^f^^'^^^ 

that  the  same  had  not  been  paid  either  h^  flooveil  or  the  defaod-      ^^^ 
ant,  nor  had  the  defendant  guarantied  4o  the  plaintiff  ^  the  jwt 
*'  and  full  payment  thereof,**  although  r aqaeBted,  Ifcc. 

The  fourth  count  Wtis  mibetantidiy  IflDt  the  thnd,  bm  confined 
its  ailegatione  to  the  second  note,  omittiag  Ihe  otheweBtmfy. 

The  defendant  relied  upon  tiie  statute  of  iFauds  as  a  defence, 
and  pleaded  separately  to  each  count  of  the  declaratioa,  thallfaa 
jHtimise  therein  mentioned  as  having  been  amde  by  the  dafend- 
ant,  <*  was  a  special  pfonuae  to  answer  fcr  the  dribt  of  m  thM 
person,  to  wit,  for  the  debt  of  Noah  Bcovell  ;**  and  thai  ^  no 
agreement  in  respect  of,  or  relating  to^  the  said  sopfposed  pro- 
mise, or  any  memorondum  or  note  in  writings  wheiein  the  eon- 
<^  stderation  for  such  promise  was  expressed,  stated,  and. shown, 
according  to  the  form  of  the  statute  in  such  cmo  pnnridadt  was 
ever  signed  by  the  said  defendant,  or  by  any  other  penen  <Hr 
*^  persons,  by  him  thereunto  lawfully  authorised.'* 

To  this  plea,  the  [riiamtiff  replied,  that  the  promise  mentkoed 
in  the  declaration,  ^  or  the  agreement  in  refattioii  to  the  same,^ 
was  in  wrUmg  ;  and  he  set  forth  the  notes  of  Soovell,  and  the 
special  agreement  of  the  defendant,  exactly  as  they  appeared  in 
evidence  in  the  former  case.  The  replication  then  averred,  Aat 
the  consideration  of  the  said  promise  was  ^  expressed  or  staled  in 
<<  writing  m  the  said  agreement,**  **  according  to  the  tern  of  the 
*^  statute,*^  and  thai  <<  the  said  mstrument  in  writing  was  sign- 
*^  ed  by  the  defendant;"  and  prayed  that  the  same  ^  might  be 
**  inquired  of  by  the  country.** 

To  each  of  these  replications,  there  was  a  separate  general  de- 
murrer ;  and  the  cause  was  now  argued  by  Mr.  J.  .Aitjhsa,  for 
the  defendant,  in  support  of  the  demurrer,  and  by  Mr.  IRttsi^ 
for  the  plaintiff. 

JIfr.  JhUhon  contended :  I.  That  the  promise  was  a  collateral 
one,  on  the  face  of  the  pleadings,  and  to  be  valid,  should  have 
the  consideration  expressed.    II.  That  the  consideration,  as  ex* 
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AfATetm,  pTCwed,  w  the  undersUnding  and  agreement  between  Wheel- 
*^*^        wfight  and  Scovell,  which  is  uninielligible,  without  recourse  to 

Wlieelwright  oral  te8tiinony»  and,  therefore,  the  promise  is  void*  III.  That 
Mwre.  the  connderation  e^qpreesed  in  the  agreement,  varied  from  the 
coamderation  averred  in  each  of  the  counts,  and,  therefore,  the 
replications  were  departurecL  The  two  last  coudU  aver,  that  the 
considttiitidn  for  the  defendant's  promise,  was  value  received  ly 
hm  and  ScoiM  ;  the  written  agreement  disclosed  by  the  replica- 
tioa,  exjHresaes  *'  the  noltie"  to  have  been  received  from  Sc9veU 
alone.  This  is  a  manifest  departure  from  the  declaration,  and 
the  defect  may  be  taken  advantage  of  by  general  demurrer.  He 
cited  the  case  of  Morky  v.  Boothbyy  [S  Bmg.  R.  107,]  as  preciaely 

inp(»nt 

Jlfr.  AUhan  observed,  that  the  agreement  set  up  in  the  two 
first  counts  of  the  declaration,  had  already  been  before  the  court, 
when  the  case  was  presented  by  the  demurrec  to  the  plaintiff's 
evidence;  and  it  was  then  decided,  that  the  proof  did  not  support 
the  declamtion.  The  court  held,  that  the  plaintiff  had  the  right 
ta  show,  that  the  credit  given  to  Scovell,  and  the  signing  of  the 
guaranty,  were  one  transaction :  and  that  if  it  were  proved,  that 
the  two  acts  were  concurrent,  then  one  consideration  would  be 
sufficient  to  support  both  promises.  But  the  court,  at  the  same 
tune  decided,  that  the  contract  itself,  upon  its  face,  did  not  show, 
that  the  transactions  were  one  entire  agreement,  and,  therefore, 
that  the  declaration  was  not  supported  by  the  proof. 

The  defendant  baa  not  varied  his  case  in  relation  to  the  two 
first  counts,  in  any  way,  except  by  pleading  that  now,  which  he 
then  gave  in  evidence.  The  court  cannot  tn/ir  that  the  two  acts 
were  concurrent ;  but,  on  the  contrary,  the  fair  presumption  is, 
that  BcovelPs  notes  were  made  and  delivered  before  the  defend- 
ant's guaranty  was  given.  If  so,-  the  contract  was  clearly  void. 
[JPeUrniGuar.p.  25,  37.] 

Mr.  WilkeSy  for  the  plaiuiiff,  contra,  contended,  that  the  "  value 
'<  received,"  specified  in  the  notes  of  Scovell,  was  the  considera- 
tion, not  only  of  the  notes,  but  also  of  the  guaranty,  in  which 
they  were  incorporated.  Both  promises  were  branches  of  the 
same  contract,  and  founded  on  the  same  consideration. 
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The  cases  from  tfie  EogUsh  books  cannot  be  coosideTed  as  au.   April  Tmm^ 
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thoritiea  here,  when  they  contradici  the  apinl  of  the  deckbna  of 
our  own  courts.  Wain  4*  WarltcrSt  so  jetr  as  it  has  a«iy  apfiUea** 
lion  to  this  agreement,  is  expressly  overruled  by  the  case  of  Leo^  ^  ^^^^ 
nor  J  against  Fredenburghy  [8  Johns.  A.  S9.]  The  plaintiff  relies 
upon  that  case,  as  conclusive  in  his  favour,  and  the  doctrine  as- 
serted by  Chief  Justice  Kknt,  is  sufficiently  comprehensive,  to 
embrace  every  principle  for  which  we  contend.  The  strictness 
of  the  English  courls  in  relation  to  proof  of  consideration  under 
the  statute  of  frauds,  is  not  required  by  our  tribunals;  but  effect 
will  be  given  to  a  contract,  where  the  requirements  of  the  act 
have  been  substantially  complied  with.  [lyWolf  v.  Rdbaudy  et 
dl.  1  Peters  S.  C.  R.  477.] 

But  if  the  first  and  second  counts  be  obnoxious  lo  the  objections 
raised,  the  third  and  fourth  have  a  sufficient  consideration  express- 
ed on  their  face,  and  which  is  proved  by  the  agreement.  It  ig 
stated  in  the  declaration,  that  the  defendant's  promise  was  in  con* 
sideration  of  ^  value  received^  by  himself  and  Scovell.  Here  is  a 
sufficient  consideration  alleged.  The  notes  of  Scovell  are  ex-^ . 
pressed  to  be  for  **  value  recewed^  and  these  notes,  with  this  con« 
sideration  upon  their  face,  are  guarantied  by  the  defendant.  The 
consideration  of  his  promise  was  this  value  received,  and  it  was 
sufficient  to  uphold  both  contracts.  This  has  been  expressly  de- 
cided :  and  these  counts  are  fully  supported  by  adjudged  cases^ 
£11/.  il.  221.  13  /.  R.  175] 

The  consideration  of  value  received,  is  not  inconsistent  with 
that  of  goods  sold;  for  the  latter  may,  in  fact,  be  the  exact  con- 
sideration embraced  by  the  former  ;  and  in  this  view  of  the  sub^ 
ject  all  the  counts  are  good. 

This  is  called  a  collateral  undertaking,  and,  perhaps  the  use  of 
that  word  may  mislead  us,  if  we  suppose  it  contained  in  the  stat- 
ute of  frauds.  But,  the  act  uses  no  such  word.  A  contract  may 
be  coUaleral  to  another  contract,  and  yet,  original  as  to  the  party 
to  be  charged.  His  promise  may  be,  to  pay  the  debt  of  another, 
and  yet,  if  made  at  the  time  of  the  principal  contract,  it  is  as 
much  an  original  agreement,  as  the  principal  contract  is.  iSoin 
this  case,  the  defendant's  contract  is  original,  although  made  to 
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j^Tftn  guaimnty  8eov«tt'8  DotM.    The  0iilfqiiesCkNii8>  whether  the  jvo- 
^^"^       BMe  is  in  writing :  mmi,  in  thb  reflpect,  we  ham  complied  with 
"f^^^^V^  the  raquiieaieBts  of  the  statute. 

Oaklet,  J.  The  first  and  second  counts  of  the  declaration, 
in  this  case»  are  substantially  alike ;  and  set  forth,  that  the  defen- 
dant, on  the  5th  of  December,  18S7,  in  consideration  that  the 
plaintiff  would  sell  and  deUver  to  one. ScoveU,  a  certain  qimntity 
of  goods,  ^e^  promihed  the  plaintiff  to  guaranty  to  him  the  pay- 
ment  of  certain  promissory  nate%  made  by  the  said  Scovell  to  the 
plaintiff,  bearing  data  on  that  day.  The  deiiTcry  of  the  goods  to 
SeossK,  on  the  faith  of  the  defendant's  promise,  is  set  forth,  wUVi 
the  proper  averments^  showing  a  breach  of  the  promise,  on  the 
part  of  the  deiiuidant  To  these  counts,  the  defendant  has  plea- 
ded, separately,  that  the  said  promise  of  the  defendant  was  a  spe- 
aial  promise,  to  answer  for  the  debt  of  SeoiM;  and  that  no  agree- 
ment, in  relation  to  it,  in  writing,  wherein  the  consideration  for 
such  promise  was  shown,  was  ever  signed  by  the  defendant,  or  by 
any  person  authorised  by  him.  The  [daintiff  replies,  settbg  forth 
the  written  agreement,  signed  by  the  defendant,  dated  the  5th  of 
December,  18S7. 

The  iseplications  then  aver,  that  the  consideration  of  the  defen- 
dant's promise,  set  forth  in  the  1st  and  Sd  counts  of  the  declara- 
tion, is  expressed  in  the  said  agreement,  and  that  the  same  is 
signed  by  him.  To  these  replications,  there  is  a  separate  and 
general  demurrer.  The  question  arising  on  this  written  guaranty, 
has  been  before  ufl^  in  another  action  between  these  parties.  The 
dedaralion,  in  that  case,  contained  two  counts^  lilce  those  now 
under  consideration.  On  the  trial  of  the  cause  under  the  general 
issue,  the  plaintiff  baring  proved  the  guaranty,  the  defendant  de- 
murred to  the  evidence,  and  we  held  that  it  did  not  support  the  de- 
claration.  We  thought  that  the  consideration  of  *^vdlue  racektf 
expressed  in  the  copies  of  the  notes^  contained  in  the  guaranty^ 
might,  OQ  the  authority  of  the  case  of  Lcenonf  s.  FrtdetAurgkt 
[  8  J.  B.  S9,  ]  be  held  to  be  the  consideration  for  the  guaranty 
itself  but  that  it  did  not  appear  to  be  the  same  consideration  allu- 
ded to  in  the  declaration ;  and  we  also  held,  that  the  plaintiff 
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migbi  ihew,  by  parol  ftoot,  thai  the  ncite«  of  SkoveU^  and  tb»    April  Tenn. 
guaranty  of  the  defendant,  were^  in  truth,  one  original  inxmaic^ 


taon,  and  were  both  entered  into  upon  tlie  Baoae  conaiderationii  t»  Whedwri^ 
wit:  the  sale  of  the  goods,  &c.  by  the  plaintiff  to  SemM.  ^^^ 

Applying  the  prindqiles  of  that  deeision  to  the  present  ca^Sy  1 
think  that  the  plaintifl^  to  support  his  1st  and  2d  county  ovyht 
to  show,  in  pleading,  what,  in  that  case,  we  held  him  boumit  Co 
show  in  evidence*  AAer  setting  out  the  written  jHtjmise  of  the 
defendant,  he  should  have  averred,  in  subetance,  that  the  coMide- 
roHion  of  the  promise,  was,  the  sale  of  the  goods,  &c.  to  ScmitUf 
and  that  the  defendant's  guaraaty,  and  the  notes  of  Scevett  were 
made  at  the  same  time,  and  constituted  parts  of  the  same  agiee* 
ment,  in  pursuance  of  which,  the  plaintiff  parted  with  his  proper* 
ty,.  and  that  averment  he  might  support,  on  the  trial,  by  parol 
proof. 

The  replications  to  the  first  and  second  pleas  of  the  defendant^ . 
do  not,  therefore,  in  my  judgment,  suj^rt  the  first  and  second 
counts  in  the  {daintifTs  declaration,  and  there  must  be  judgment 
fer  the  defendant  on  the  demurrer  to  these  replicationB. 

The  tturd  count  of  the  declaration  states,  that  Seavdl,  on  the 
9th  of  December,  1827,  made  three  promissory  notes  to  the  |dain- 
tMl,  (settfaig  them  forth  particuhtily,)  and  that  the  defendant, 
**  mcmuMUraUon  4ff  value  receked  by  the  $md  Scovdl^  «id  AJm,  the 
**  i^mimi^  promiaed  the  plaiBtiff  to  guaranty  the  payment  of 
the  notes^  with  the  necessary  averments  as  to  the  breach  of  the 
gwaraoty.  The  fourth  count  states,  that  in  consideratioQ  of  Value 
received  ^by  Scovell  and  the  defendant,''  for  which  Scovctt 
made  his  promiasory  note  to  the  pbuntifi;  (setting  it  forth,)  the  de- 
fendant pmmised  to  guaranty  the  payment  <A  the  note  to  the 
plaintiff.  To  these  counts  there  ai«  the  same  pleas,  replications, 
And  demumra^  as  to  the  two  firat  counts. 

The  third  and  fourth  counts  are  aufastantially  the  same.  The 
replications  set  forth  a  written  promiae  of  the  defendant,  signed 
by  him,  containing  copies  of  the  notes,  to  which  the  guaranty 
applies,  and  in  which  the  notes  are  expressed  to  be  for  ^vahie  re* 
^<  cemdJ*  In  the  case  of  Leonard  v.  Vredenhwgh^  the  guaranty 
of  the  defendant  was  in  the  same  form  with  that  in  the  present 
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April  Term,   case.     A  Dote  'diqpressed  to  be  for  *'  value  rteewed^  was  firai  sign- 

^^^'        ed  by  Johnson,  and  underneath  was  written  the  guaranty  of  Fre- 

Wheelwright  jenifirgA,  which  contained  no  new  or  other  consideration.     In 

Moore.      that  case,  the  court  say,  that  '*  Johnson's  note  g^ven  for  value 

'*  received,  and,  of  course,  imputing  a  consideration  on  its  face, 

'^  1009  vUiht  aonaideraiUm  requisite  to  be  shovm;^  and  the  Chief 

Justice  adds,  **  if  it  was  all  one  transaction,,  the  value  received 

'*^  was  evidence  of  a  consideration,  embracing  both  the  promises : 

**  the  writing  imputed,  upon  the  face  of  it,  one  original  and  entire 

^^  transaction  for  a  guaranty  of  a  contract,  and  implies  ex  vitermmiy 

^*  that  it  was  a  concurrent  act,  and  part  of  the  original  agree- 

"  ment.'' 

It  is  supposed  by  the  plaintiff's  counsel,  that  the  present 
case  falls  within  the  principles  here  laid  down.  I  am  inclin- 
ed to  think  that  it  does  not.  The  guaranty  here,  aAer  setting 
forth  coi»es  of  the  notes,  goes  on  to  say,  that  in  pwnumiee  of  the 
undereUmik^  and  agreement  between  the  plaintiff  and  Seovell,  the 
defendant  stipulates  to  pay  the  notes,  if  S*  does  not  The  gua- 
ranty, in  terms,  refers  to  some  consideration  arising  out  of  the 
agreement  between  S.  and  the  defendant,  and  excludes  the  in- 
ference, (which,  perhaps,  might  otherwise  be  drawn,)  that  the 
value  received,  expressed  jn  the  copies  of  the  notes^  was  the  eoa- 
sideration  on  which  the  defendant's  contract  actually  rested.  If 
this  be  so^  then  the  replications  do  not  support  the  averments  in 
the  third  and  fourth  counts  of  the  declaration.  The  consideratioa 
of  the  contract  declared  on,  is  that  of  value  received  by  the  de- 
fendant and  Seovell.  The  contract  set  forth  in  the  replication 
does  not  appear,  with  sufficient  certainty,  to  rest  on  the  same  con- 
sideration, and  the  replication  must  be  considered  bad  for  that 
reason. 

JudgrMntforthedefendanionthedemmrrerOjwitii 
U^iioe  to  ihepUmUiff  to  amend  his  r^pSeattons^ 
on  payment  of  costs, 

[H.  and  E.  Wilkes,  JUPysfir  the  p^.    E.  AnUkoa,  JStVyJor  tki  i^,] 
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David  Hazul 
versus 
David  Dunham,  James  D*  Wallace,  and  David  R.  Dunham.^ 

OpMon  of  Peter  A.  Jay^  Esq.  Recorder. 

Motion  for  a  new  trial. 

This  is  an  action  against  the  defendants,  who  are  aactioneer» 
and  commission  merchants,  for  having  sold  four  bales  of  cotton 
bagging,  belonging  to  the  pldntiffs,  for  a  price  less  than  that  limit- 
ed by  his  orders. 

At  the  trial,  William  Todd  was  produced  as  a  witness  for  the 
plaintiff.  Being  examined  on  his  voir  dire  he  testified,  that  he  was 
the  agent  of  the  plaintiff  in  relation  to  the  cotton  bagging,  and 
had  received  no  instructions  as  to  the  mode  of  selling  it,  or  the 
price  to  be  asked  for  it :  that  the  plaintiff  had  entire  confidence  in 
him,  and  submitted  every  thing,  as  to  the  time  and  manner  of  dis- 
posing of  it  to  his  judgment :  and,  that  he  was  not  interested  in 
the  suit.  He  was  objected  to,  as  incompetent,  but  admitted.  Be- 
ing sworn  in  chief,  he  further  testified,  that  in  October,  1817,  be 
delivered  to  the  defendants,  to  be  sold,  five  bales  of  cotton  bag- 
ging, belonging  to  the  plaintiff;  that  on  the  8th  of  May,  1818,  he 
grave  them  written  instructions,  by  which  they  were  forbidden  to 
sell  four  of  the  bales  under  the  cost-price,  or  fifteen  cents  per  yard; 
that  the  defendants,  three  days  after,  sold  them  at  auction ;  that  he 
was  informed  of  the  time  and  place  of  the  sale,  but  did  not  attend. 

It  was  then  proved  by  the  defendants,  that  the  bagging  was 
sold  at  auctioni  to  a  Mr.  Hinton,  part  for  seven  and  part  for  six 
cents  a  yard  ;  that  it  was  of  inferior  quality,  and  that  no  more 

*  This  18  the  opinion  referred  to,  [anU  p,  150,]  in  a  note  to  the  case  of  WUfe 
r.  Lvy$Ur, 
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could  be  got  for  it  at  auction,  and  by  wholesale :  but  that  it  was  af- 
terwards retailed  by  HiiitoD»at  from  nine  to  twelve  cents  a  yard. 

It  was  objected  by  the  defendants'  counsel,  that  the  order  to 
stU  at  auction  for  not  less  than  a  certain  price,  wSa  illegal,  and, 
therefore,  that  the  action  could  not  be  sustained.  But  the  court 
charged  the  jury,  to  find  for  the  plaintiff  the  yalue  of  the  four 
bales,  at  the  best  price  which  could  have  been  obtained  for  them 
had  they  been  soILd  in  the  most  advantageous  maimer,  and  to 
allow  the  defendants  no  commissions  on  the  sales.  They  ac- 
cordingly found  for  the  plaintiff  ^IM.51,  being  at  the  rate  of 
about  nine  cents  a  yard. 

A  motion  is  now  made  for  a  new  trial,  and  the  defeBdants* 
counsel  have  fiia4e  three  points.  1st.  That  William  Todd  was 
an  iBCompetent  witness.  Sd.  That  the  InetnictioaB  given  to 
the  defendants  were  illegal.  Sd.  That  the  defendaats  w«re  en- 
titled to  commission. 

It  is  evidetit  that  the  last  point  is  a  corollary  to  the  second,  and 
must  receive  the  same  decision.  If  Che  defendants  had  a  right 
to  ^ell  without  regarding  their  instructions,  they  were  entitled 
to  commissions ;  but  if  they  violated  their  duty  to  their  em- 
ployer, then  they  can  claim  from  him  no  compensation  for  do- 
i^gso. 

As  to  the  admission  of  Todd's  testimony,  it  is  argued,  that  as 
a  general  agent,  he  could  not  sell  at  auction ;  that  for  having 
done  so»  an  action  lies  against  him  by  bis  priaeipal,  and  that  be 
has^  therefore,  an  interesc  in  this  suit.  Supposing  that  he  had  no 
right  to  sell  at  auction,  (which  is  far  from  being  clear,)  yet  I  think 
that  the  plaintiff,  by  bringing  this  action,  has  ratified  Todd's  act% 
and  barred  himself  from  suing  him  for  that  cause.  It  therefore 
af^iears  to  me,  that  he  was  properly  admitted- 

The  principal  point  in  the  cause,  and  that  which  has  been  most 
laboured,  is  the  second :  viz.  that  it  is  unlawful  to  Umit  the  price 
of  an  article  sold  at  auction.  To.  support  this  proportion,  the 
case  of  Bexwell  v.  CkrUtk,  [Cotiper,  395,]  is  relied  on.  In  that 
case,  the  property  of  a  person  deceased  had  been  advertised  for 
sale  ai  auction ;  and  the  printed  conditions  of  sale  declared,  that 
every  article  should  be  stmck  off  to  the  highest  bidder.      Bex- 
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weUaeilt  i^  iMWM  to  be  sold  at  that  MMauony  and  outer  ik^m 
ditiowi  of  8ala»  bat  dimeiad  Ohiietie,  the  ■wtiifliwiii^  Ml  to  kt 
likn  be  airuek;  off  Jmt  Um  th«a  a  eertaia  wmt.  CtuMtle  tfimisk 
Iti^.  hcMfae  off  u^  the  higlMal  UUec,  Ar  a  lesv  ann,  aad  to  tUfli 
Bazwell  brought  aaaotiDQ.  Losd  MiUiflraiup  wippoitafc  that 
iolhiaci^s^  the-orileni  of  the  omier  eoidd  oajy  have  baeii^ aaiii- 
fliad  with,  by  aDflytogring  eww  oaetobideAhMibehaU;|NroeoBri- 
ed to emuider the  pioprMyoC  thai |vaeii6e»  «Mi,  thiakiiig  itmi- 
moiml,  beM»  that  the  aetiott  oaaM  not  baawwlatagid^ 

There  ie  no  other  case  so  ateoag  as  thisi.  It  is  egbaeqaeot  to 
our  revolution :  and  the  reaeoning  eaqdoyed  in  it  has  heeo  doubt- 
ed eiope  in  the  English  courts.  But  even  in  this  case,  it  wasac* 
kaoarledged  by  Loid  MAKSFiBLn  himself  that  the  ownar  mi^t, 
ia  certain  cases^  lawAilly  bid  at  an  aoctiony  and  that  an  article 
naght  lawfuUy  be  set  up  at  au  auction,  at  a  price  under  which  it 
was  not  to  be  sold*  Now,  in  the  present  instance^  the  defend 
aula  had  reo« ved  no  instructions  with  respect  to  the  nuumer  in 
which  the  goods  were  to  be  set  up :  and  it  mast  be  adnrittad,  ihat  if 
they  could  lawfidly  dbey  their  instructions^  they  werelHHuid  to  do 
so.  14  when  the  four  bales  were  set  up^  the  auotjooeer  had  given 
notice^  that  they  were  net  to  be  sold  unless  fifteen  oents  a  yaad 
were  bid  for  tbem,  can  it  be  imagined  that  this  would  have  been 
a  fraudulent  transaction  1  And  if  a  preriamation  to  thai  eflbct 
was  necessary  to  rendes  the  transaction  legid,  theb  it  was  thedu- 
ty  of  the  defendants  to  teake  iu  They  were  simply  mreded  to 
sell  at  auction  for  not  less  than  a  certain  ptiee ;  the  manner  of  de* 
ing  so  was  left  to  their  own  discretaoo,  and  if  they  pubtished  coo- 
ditiens  of  sale,  making  it  necessary  to  sell  for  less,  they  violated 
their  duty.  In  this  view  of  the  case,  an  examination  of  the 
aufboaties  might  be  dispensed  with.  But  it  may  not  be  useless 
to  examine  with  some  attention  the  doctrine  contended  for  by  the 
defendants,  sad  countcoaaced  by  sevfral  decisions. 

Human  laws  are,  and  necessarily  must  be,  imperfect.  It  is 
impossible  for  them  to  control  every  word  and  actioaf  and  it  i^ 
perhaps,  fbrtunate  that  thqf  cannot.  They  do  not  attempt  to 
enforce  what  are  termed  virtues  of  imperfect  obKgaticto.    As 
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okM' tli^  veafmci  Mmhi  ibey  uka  no  oogiiizaiiod  ^  its  tiaiis- 
^raiekfv  inmaitthwti  nifiaite  numbei*  of  itisttUMeei  Perfcel  m:- 
•tftulte  I0  adtlheiii^ee«%  th^y  CMi^en^  Bupi^se  m^ii  ongt^^  Mr 
MtfUlM  AfMhrl^ttct  a^tf^tkey  im«Mi«h.  '  f^iMk.  utilky  w  lii^T 

tftmtgkMO.     It  id,  <ifa  gMwra),  tnot^  ti^Ail  to  idraw  the  tii«i»  between 
inAftOlQ  lnnrftii' fl«l  ttnlawftll,  00  plaiti  aifid  4ntinet,  as  ib  he  obvi- 
009  tcrolLlned,  than  ^Mgti  aa'^iweiiMTe  aiiKiely  to  randlirit  ihe 
precise  boundarf:  between  tight  aiad  wrong,  to  make  it  iodiaiiBot 
and  AnibdU.    Oertainty  is  daa^rvodly  a  favoiile  with  the  kw. 
. '  PnauEwlBg  ixgom  tlliBee:piiiKi|rieB^  the  sconainon  law  does  not  ]iro- 
fen  la-  veliswia^vcry  loaw  of  impofiMaii.    tt  lequires  the  ecser- 
Gfae  of  otdmary {>liidti>ee» and  oofinesila  aid  te  such  aa  will noi 
dSBrt  it.    To'thoae,  wlio  ask  forrdief  agaiosi  the  cooaeqiietieeB 
t»f  thttrowk  slodi  and  aapineiMaB,  it  answers,  vigihmtikm  «l  mn 
dmrmihUibm  jtdmiMrt  iex.    To  the  purchaser,  who  cocnplaiM  tliat 
he  haa  boea  deeeived  in  points^  where  the  oaeof  Us  own  senaes 
W>uld  harae  beatu  anffieient  to  guard  him  from  fraud,  the  law 
xepUMs  eateal  emptor.      If  a  tnan»  in  the  fnU  possession  of  hie  fa- 
coiito,  wUl  not  take  the  trouble  to  examine  and  inquire  for  him- 
sslf^  he  mnat  submit  td  the  owisequenoes,  not  because  it  Is  con- 
sislint  with  morality  to  talce  an  unfair  aduanta^  of  the  alotb  or 
jbDy  tf  another,  b«c  beeapae  it  is  hot  necessary,  nor  would  ft  be 
uiefol^  f^  tbelaw  to  aicC  as  tutor  and  guardian  for  men,  who  are 
eapiMe  nf  taidng  care  of  themselves.    It  is  for  the  same  reason, 
that  graas  dispebity  between  the  price  and  the  value  of  an  article 
sold,  is  not  of  ita^lf  a  Mfflcient  reason  to  vacate  a  eontraot  of 
sale,  even  ita  a  court  of  equity;  nor  wiH  those  vague  aud  exag- 
igerated  ptuses  whicto  vendors  are  accustomed  to  beatow  «pon 
their  wmrea,  though  crvet  so  imdeMrred,  aathorize  the  vendee  to 
annul  his  Urgain^    But  if  a  fbct,  suidi  'as  Bright  have  influence 
with  a  prudent  man,  and  such  as  cannot  be  easily  aeoertained,  be 
lalfeely'asserttHhflbe  party  deceifed  may  ask  for  redress.    It  ia  on 
thiii  ^nmndf  I  -apt>rehend,  that  the  practice  of  en&ploytng  pufibfs 
at  apolione  Ims  been  condenmed,  tmd  made  a  ground  ibr  relief  is 
virions  oases.    Foi*  it  is  plain  that  a  person  niay  be  intentionallv 
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prudent  man  may  be  influenced  by  that  circumstance  ;^j[ki4fi]|tp 
leadriMli:i|a.belifmt|»VlUei%l^  MdMlaMb  4bA4l|B 

onttomthDMe^iwIaidi  )i^if#nmioftit^-  .1^  itoiV)  itolfaoliUl  pNfBi  i. 

thg*  thete  4Bdfl»f  mit^Uienfic^bif  tbe  .<fJiSMr;qf!  JAinirMRlfl,.. 

and  hJA  orfy ;  in  app^rateig;  aod  4wc>^<it» .  wajyUft.  ft  jMr  la^^  [i%ia»y 

8eftod»ivfajk^k>ailijM(AadB&ba^^ 

prttSt^gipd' Ufioiirfaim.  ••    .i.-/:    •.:-•'   " 

in  theyeav  I'Mevdie  Hskam of'  UoidaidM^ided  ift  theiftsaimiQlf 
Wtillm'PiMglliingak,  {4  A9.  F.  d  lM^]:thiA^ipflnmf  \vfeMhild 
been  emfflop^d  ava  paflSoryCMild  not  miMWMieoitipen^olkio  fQK  bio/ 
sefvieM,  ance  ibey  were  ceolraky  loigood  Mfii.   1 

In  nore,  waedecUed  Ao/cme  of  SdsnieH  ti.  €krk^  [ficlifW^i 
SMsl  4vlwii'tdraad:im^th^.MQ9|niid)pk;.f€^ 
tbeft»todrHfo^gIanteditiMt-tl»e•dHMii^lltof  f/m^fMn^^voiki: 
only  be  complied  with,  by  the  employment  of  a  pqfibrr  •  '  < 

In  1796,  in  Howard  v.  CaaiU,  [6  T.  R.  642,]  the  same  doc- 
trine  is  sanctioned.  There  a  sale  was  held  void,  it  appearing 
that  all  the  bidders,  except  the  purchaser,  were  puffers. 

In  CanoOy  v.  Parsonsy  in  1797,  [3  Vesey^  625,]  the  Lord  Chan- 
cellor expressed  doubts  as  to  this  doctrine,  in  the  extent  to  wbfth 
it  had  been  carried  ;  and  in  1798,  in  Bromley  v,  Ah^  [  S  Vesey^ 
622,]  the  doctrine  received  a  limitation,  that  a  sale  should  not  be 
vacated,  merely  because  a  puffer  had  been  employe^,  if  there 
were  real  bidders,  who  bid  after  the  puffer  had  ceased  to  )^id. 

In  1806,  in  SmiOk  v.  Clarke,  [12  Veeey,  477,]  a  specific  per- 
fimnance  was  decreed  against  a  vendee,  although  the  person,  who 
bid  immediately  before  him  was  employed  by  the  vendors,  to 
prevent  a  sale  under  a  given  price ;  so  that  the  doctrine  received  a 
new  modification*  certainly  inconsistent  with  the  qnnion  express- 
ed in  BesBwell  v.  Ckrietk  :  it  being  now  admitted,  that  where  no 
fraud  was  intended,  but  a  person  was  employed  merely  to  prevent 
a  sale  beneat^i^a  fixed  price,  the  transaction  should  not  be  consid- 
ered fraudulent    Thus  it  appears  that  the  rigid  doctrine,  first 


fianftlioMd  iajBrnMlI^.  CirMk,  has  been  gnduidly  Mftaned,  and 
mide  mon  ooBftrmiMe  lo  the  coannon  notipas  ud  habits  of 
mmAniiL 

I  abali  BOt  dtocufli  the  abeiract  morality  of  enofkyiDg  faiddeis 
oa  bebatf'flf  the  owners  of  goods,  but  I  thiiik  it  is  evidoit,  thai 
a  mefo  Efaaitalioo  of  the  price  of  an  srtide,  to  be  sold  at  aaetioD, 
is  not,  of  itself,  iUegal.  It  is  true,  that  for  the  purpose  of  mak- 
ing it  Ining  that  price,  unworthy  and  uniawftd  artifices  may  be 
resoited  to ;  bat  in  the  present  ease,  nosneh  artifices  were  coo- 
triced,  or  directed,  by  the  plaintiff  or  his  agent.  He  merely  pro- 
hftited  theanctiooeerftom  selHng  im*ies8  than  so  much :  if  no- 
body bid  so  maeh,  the  auctioneer  might  have  stopped  the  sole. 
At  all  events^  if  the  instructions  oovid  in  aoy  way  be  lawfoUy 
compUed  with,  (and  it  is  admitted  even  in  BexweU  &  Christie, 
that  they  nught)  then  the  auctioDeer  was  bonnd  by  them. 

▲ftarviewing  this  case  in  every  light,  Ircnudnof  opiiaoB,thai 
the  verdict  is  right  The  fnotion  tar  setting  it  aside,  is  tbeieifore 
denied,  with  costs.  ^ 
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ADVERTISEMENT. 

Thk  Editor  has  in  bis  possessioD  more  than  three  hundred 
cases  besides  those  coDtained  in  this  volume,  many  of  which,  he 
thinks,  cannot  fail  to  be  interesting  to  the  profession.  Several  of 
them  relate,  in  an  especial  manner,  to  the  law  of  Marine  and 
Fire  Insurance,  as  well  as  to  the  Commercial  Law  in  general. 
In  the  city  of  New«York,  cases  of  importance,  both  in  (M^inciple 
and  amount,  are  constantly  arising  among  its  active  and  enter- 
priang  population ;  and  should  the  success  of  the  present  volume 
in  any  degree  warrant  the  undertaking^  it  will  be  followed}  in  a 
sb<wt  time,  by  another.  If  the  expense  of  puUicaiion  can  be  de- 
fmyed  by  the  sale,  the  Editor  will  feel  perfectly  satiaAed,  ae  he 
bas  not  undertaken  this  task  und^r  aqy  expectations  of  eraoUv- 
ment  or  hope  of  pecuniary  rewarii 
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MEMORANDUM. 

The  editor  apd  publisher  have  been  at  pains  to  cause  the  print* 
ing  of  this  volume  to  be  correctly  done ;  but  in  spite  of  all  pre- 
cautions, many  inaccuracies  have  crept  in.  A  few  of  them  are 
noted  below,  and  many  more  will  undoubtedly  be  observed  by 
the  reader.  It  is  hope  \,  however,  that  the  errors  are  not  of  such 
a  nature  as  to  produce  misapprehensSen,  or  materiaUy  alter  the 
sense  of  thepassages  in  which  they  may  be  found. 

BRRATA. 

On  page  1,  (line  10  from  the  bottom,)  for  17^3,  read  1798. 

Oil  pag*  60,  (the  Stb  Ikia  flott  the  hottem,)  t^jHneifd,  nad  priwfplc. 

On  pag^  (Hi  for  drm9ev$i  (line  16,)  read  drqwetti . 

On  page  84,  for  ecnrifpHtf  (line  3,)  read  consignor. 

On  page  145,  (note,)  for  1  Wm.,  read  1   VTend,  R,  91. 

On  page  146,  (Kne  6,)  for  ateawiU,  read  eeiml. ' 

On  page  SIC,  (liiie  1 »)  W  »iiHii%nMdi9ffimik       - 

On  pag^  9M»  (iiote)).for  Mqgvmn  suit  Piibaa;^  vea^  B^i(fnqn  cmd  tTrimab 

On  page  300,  (line  8,)  for  iniebetatUf  read  mdebitatita. 

On  page  390,  for  Mulock^  read  F.  j9.  Tuttee,  Attorney  for  defendant 

On  page  498,  (line  1,)  for  inadmltsibU,  tetuA  akftnMNiL 

On  page  ^52,  (line  5,)  atnke  out  the  woida  at  the  end  of  C.  J.  Jona'  opimoii, 
"4m  the  papmud  ^f  eotto;"  payment  of  coats  was  not,  I  find,  made  a  coadteaon  of 
the  new  trial. 

On  page  678,  for  FoU  and  Ktnty  read  til  Dey,  attorney  for  S.  fc.  M«  Allen. 
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AR4NB0JN^te&NT. 
i^ATEMENT. 


which  had  been  issued  against  himself 
ahne.  Upon  Sennutrm^  te  this  plea^  it 
was  held  to  be  bad,^e  cause  of  action 
not  being  co^^ered  by^the  plea.        Id. 

S6$  Pft4.0ri<r9t  tt2. 
AGOOUNTS. 


U  Iaa;sitttiigaiBBttwode&BdaBt0t  foun- 
ded upoA'ajoiBl  cause  of  action  against 
liott^  SIM  of  the  detedants^  cannot  de- 
feat the  action  by  pleading  in  abatement^ 
waltera  whicb^ie  a{if>lioid>le  to  himself 
alane^  To  i«ake  a  plea  in  abattement 
effectual  in  such  a  case,  oil  the  de- 
fendants must  unite  in  the  plea,  and  it 
cannot  be  anteiposed  bj  one  alone. 
JO^  ForM  V-  JtvitU  and  Parsons,  137   5ecLANinoRD,l.  REactJS,!.  8sbb&f»2. 


<%e  Xevxrebs,  I9 1,  S. 
ACTION  OF  ASSUMPSIT. 

Sse  ASSITHMIT. 

ACTION  ON  THE  CASE. 


ACTION  OF  DEBT. 
See  Debt. 


2.  In  ao  actien  otassun^g^  against  the 
defendants  for  money  Imd  and  received, 
one  appeared  by  his  own  attorney  and 
pleaded  liie  general  issue;  while  the 
oth^  by  ,a  separate  attorney  appeared  ACTION  FOR  MONET  HAD  AND 
and  .pleaded  in  abatement  of  the  whole  REGEIYED. 

'suitytheipandenQy  of  certain  foreign  at- 
tachments in -the  state  of  Connecticut,     Se^  PARXNana,  h  2.     Assmif  six,  2. 


664 


INDEX. 


ACTION  OF  SLANDER. 

8t»  Slandu, 

ADMISSION. 
5m  Gorporationi  S. 

ADJUSTMENT. 

See  Ihsvraitcsi  34i  27, 38.. 

AFFIDAVIT. 
^e  NiwTbial,  1.    Fracticb«  6,  lOi 

AGENT. 

See  Chkck,  2.  InsurancBv  16,  17,  28, 
81.  Lien,  1,  2.  Pleading,  5.  Prom- 
itsoRT  Notes,  6. 

AGREEMENT. 

See   Corporation,  2.    Pleading,  3. 

Usage,  6. 

AMENDMENT. 
See  Practice,  6. 

ANNUAL  ^ATIHENTS. 
See  Debt,  1. 

ARBITEAMENT  AND  AWARD. 
See  Award. 

ARBITRATION. 
See  Award. 

ARREST  OF  JUDGMENT. 
See  Discharge. 

ASSAULT  AND  BATTERY. 
See  Practice,  14. 

ASSIGNOR  AND  ASSIGNEE. 
See  Debt*  1,  2,  3.     Sbbriff,  5. 


ASSIGNMENT. 
See  Sheriff,  5. 

ATHEIST. 

See  Practice,  6,  t, 

ATTACHB£ENT. 
See  Practice,  10. 

ATTORNEY. 
See  Pleading,  5. 

ASSUMPSIT. 

1 .  The  plaintifis  sold  the  defendantaquan- 
tity  of  timber,  and  having  presented 
their  account  for  the  same  to  the  de- 
fendant,on  the  28th  day  of  May,  1828, 
at  5  o'clock,  P.  M.,  received  hu  check 
on  the  Franklin  Bank  in  the  city  of  N. 
York.  At  half  past  ten,  A.  M.  the 
next  day^  the  bank  was  proAtfriled  from 
making  any  payments  by  an  injunction 
out  of  Chancery,  and  me  check  was 
consequently  never  presented.  In  as 
action  by  the  hokiers  against  the  drawer 
of  the  check,  it  was  AM^  that  the 
plaintiffii  might,  under  these  circum- 
stances, wawe  the  check  ahogether* 
and  recover  the  vahie  of  the  timber  in 
an  action  of  indebiiak»  neem^it 
CromweU  and  fPtiig  v.  Xioveff,p.  66. 


2.  A  better^  who  has  deposited  money  in 
the  hands  of  a  stake4iolder,  upon  the 
event  of  a  trotting  match,  cannot  reco- 
ver it  back,  by  an  action  of  indehUatme 
tttSumpsH,  The  transaction  being  ille- 
gal, no  action  can  be  sustained,  by  ^ 
common  law,  for  any  cause  growing 
out  of  it     MeKeon  v.  Caheriy^     300 

8.  But,  by  the  IHh  section  of  the  act  to 
prevent  horse  racing,  (1 IL  £r.p.  222.) 
any  person  who  has  paid  money  upon 
the  event  of  a  race,  may  recover  the 
same,  **  in  like  manner  as  is  provided 
^*  in  the  second  and  third  sieetions  of 
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<«  the  act  to  provent  excessive  and  de- 
"  ceilful  gaming/'  (1  H.L.  153.)  By 
the  second  section  of  this  act,  any  per- 
son losing  at  any  game  any  sulh  above 
$25,  and  paying  the  same,  may  at  any 
time,  tvithin  three  months^  recover  it 
back  of  the  winner  by  an  action  of  debt i 
founded  on  the  Act;  As  the  remedy 
afforded  to  the  loser  is  provided  by  sta- 
tute, in  pursuing  that  remedy,  the  form4 
and  limitations  prescribed,  must  be  ob- 
served ;  and  a  general  action  of  a«- 
sumpnt  will  not  lie.  /c/k 

See  Abatement,  2»     Partner?^  7. 


AUCTIONEER* 

It  is  not  unlawful  to  place  goods  in  the 
hands  of  an  auctioneer  for  sale,  with 
directions  that  he  should  not  part  with 
or  dispose  of  them,  unless  they  pro- 
duce a  particular  sum  ;  the  restriction 
not  being  considered  as  an  unlawful 
means  of  enhancing  the  price  of  the 
goods,  or  an  imposition  upon  fair  pur- 
chasers.    Wolfo  V.  Ijuyster^  146 

AUTHORITY. 
•See  Promissory  Notes^  7,  8i 

AVERAGE. 
See  tiisuRAMCEy  27»  28. 

AWARD. 

]•  The  parties  to  a  suit  in  this  court,  and 
to  another  also,  in  the  Supreme  Coutt» 
for  the  purpose  of  bringing  the  matters 
in  controversy  to  a  speedy  decisioi>« 
and  save  costs,  referred  the  same  to 
disinterested  persons,  of  their  own  selec- 
tion, for  a  decision,  under  a  stipulation^ 
that  if  the  issue  was  found  in  favour  of 
the  defendant,  the  said  several  suits 
were  to  be  discontinued  ;  but  if  in  fa« 
vour  of  the  plaintiff,  that  then  a  relicia 
for  a  given  sum,  should  be  delivered  to 
the  real  party  in  interest,  on  which  a 
VOL.   T.  8 


judgment  was  to  be  entered  up,  for  thd 

umouul,  together  with  costs,  to  be  tax« 
(Bd,  including  the  expense  of  the  refer- 
ence. Upon  a  motion  by  the  defend- 
ants, to  set  aside  the  award  of  theso 
referees  or  arbitrators«  upon  the  ground 
principally,  that  certain  evidence  offer- 
ed by  them,  at  the  triaU  was  rejected, 
it  wa3  helJ^  that  the  parties  were  pre- 
cluded, by  the  terms  of  their  submis-^ 
sion,  from  questioning  the  award,  there 
being  no  stipulation  for  a  review. 
Lowndes  v.  Camphelt^  598 

2i  The  award  was  for  less  than  $250  ; 
but  as  the  action  was  brought  for  tho 
penalty  of  the  bond^  which  exceeded 
that  sum,  the  plaintiff  taxed  his  costa 
according  to  the  rules  of  the  Supreme 
Court.  But  it  was  heldt  that  as  tha 
plaintiff  had  agreed  to  accept  a  reliclfi 
for  less  than  $250,  waiving  a  judgment 
for  the  penalty^  (which  otherwise  would 
govern  costs,)  ho  was  entitled  to  Com* 
mon  Plead  costs  only.  Ji* 


See  Referees,  li 

B 

BAIL} 

It  There  is  no  distinction  between  prd' 
ceedings  against  l>ail  and  other  joint 
debtors,  and  the  plaintiff  may  proceed 
and  declare  against  bbthy  under  tha 
statute,  as  in  ordinary  cases,  where  oni) 
defendant  is  taken,  and  the  other  not 
found.  SUxeafd  v.  Pollen  4*  Cul/er,  38 

2.  In  an  action  upott  a  recognizance*,  thd 
sheriff  retuined  upon  the  writ,  **  on4 
«« of  the  defendants  taken,  and  the  otlier 
'*  nolfound.^  The  plaintiff^  under  the 
statute  relating  to  joint  debtorH,  having 
declared  against  both  bai],a  motion  wol^ 
made  in  the  name  of  the  defendant  not 
taken,  for  an  exonerelur  upon  the  bail' 
piece  in  the  original  suit,  with  the  ttvOW-' 
ed  object  of  making  it  available  to  both  2 
but  the  motion  was  demtd*  Id* 

1 


^6 
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3.  The  right  of  the  bail  to   discharge 

himself  by  a  surrender  of  his  principal 

ends,  with  the  return  of  the  ca.  «a.  in 

'the  original  suit ;  and  the  eight  days 

'are  allowed  as  matter  of  grace,  rather 

than  right.  i</« 

'S4e  Practice,  9,  }4«    Rescue*  1« 

BALANCE  STRUCK. 

See  Partners,  1. 

BANK. 

Set  Injunction.    Check.  Promissory 
Notes,  1,  2,  11, 12. 

BANK  NOTES. 
^ee  Promissory  Notes,  13. 

BAR. 
See  Debt,  1. 

BETTING. 
See  Assumpsit,  2,  3. 

BILLS  OF  EXCHANGE  AND  PRO- 
MISSORY  NOTES. 

See  Promissory  Notes. 

BILL  OF  PARTICULARS. 

A  party  giving  a  hill  of  particulars  under 
a  Judge's  order,  is  not  held  thereby  to 
furnish  evidence  against  himself;  but  is 
merely  confined  at  the  trial  to  the  range 
of  proof  which  he  himself  has  chosen. 
And  where  referees  allowed  the  plaintiff 
to  resort  to  the  particulars  of  the  de- 
fendant's set-off,  to  establish  a  fact,  the 
evidence  was  held  to  have  been  ini- 
p:  o'jcrly  admitted.  BriHingham  v. 
StiveMf  379 

BOND. 

See  Debt.i 


BREACH  OF  COVENANT. 

See  Partners*  7.     PLBADiirOb 

C 

CEROON, 

See  Usage,  9^ 

CHARTERER. 

See  Insurance,  19,  20,  29.    Lies,  1, 2: 

CHARTER  PARTr. 

See  Partners,  5,  6,  7.     Lien,  1,2. 

CHECK. 

1.  A  clieck  upon  a  bank*  given  in  th» 
ordinary  course  <^  business,  is  not  pre- 
sumed to  be  received  as  an  absolute 
payment,  even  if  the  drawer  luive  funds 
in  the  bank,  but  as  the  means  whereby 
the  holder  may  procure  the  money. 
Cromwell  ^  Wing  v;  LowU,  56 

2.  The  holder  of  a  check*  in  such  a  caae* 
becomes  the  agmi  of  (he  drawer  to 
collect  the  money ;  and  if  guilty  of  no 
negligence*  whereby  an  actual  injury 
is  sustained  by  the  drawer,  he  wiU  not 
be  answerable,  if  from  any  peculiar 
circuaistances  attending  Ae  Bai*!:,  the 
check  is  not  paid.  id. 

B.  In  a  suit  against  the  drawer  for  the 
consideration  of  such  a  check,  the  hold- 
er may  treat  it  as  a  nullity  and  resort 
to  his  original  cause  of  action.    Idm 

4.  If  the  maker  of  a  check  has  no  fonda 
in  the  bank  upon  w^hich  it  is  drawn  al 
the  date  of  the  check,  it  is  not  necesaa- 
sary  for  the  holder  to  present  such 
check  at  bank  for  payment,  in  order  lo 
enable  him  to  sustain  an  action  upoi^ 
.  it  against  the  maker.  Fnxnldm  ^ 
Smith  V.  Vanderpoolj  n 


INDEX.  9Vr 

5.  The  drawing  of  a  check  under  such  2.  Where  a  {lerson  undertakes  to  enter 
chcumstances  is,  when  unexplained,  a      into  a  contract  with  a  corpioiation,  in « 
fraud  which  deprives  the  maker  of  all      their  corporate  name,  and  accepts  an  - 
right  to  require  presentment  and  de*      official  appointment  under  them,   he 
mand  of  payment.  Id^      thereby  admits  them  to  be  duly  con- 

stituted a  body  politic  and  corporate 
COMMISSION  MERCHANT.  under  such  name ;   and  cannot  after- 

wards,  setup,  by  way  of  defence,  that 
A  commission  merchant,  is  to  all  intents      ^o  such  corporation  ever  existed,  but 
the  owner  of  the  goods  in  his  posses-      j^  concluded  by  his  admission.  Id* 

sion,  as  to  all  the  world  except  hia 

principal,  and  has  a  right  to  insure  3,  Where  the  trustees  of  a  religious  in- 
them  to  their  full  value  in    his  own      corporation  bring  a  suit,  colore  officii 
name.     J>«  Forest  v.  The  Fulton  Jns.       ^^  defendant  cannot  object  to  their 
Company^  ^       right  of  recovery,  upon  the  ground  that 

they  are  not  trustees,  without  shewing 
See  Insurance.  ^y^^^  proceedings  have  been  instituted 

^r^-mxesfTx-Ks-D  AmYrkiwr  agaiust  them  by  the  government,  and. 

CONSIDERAl  lUJN .  ^^^^^^  ^„  ^^  ^  judgment  of  ouster.  Id. 

See    60ARANTT,  1)    2.   Pleading,  4.    .    ^  .      .      .       j    r   m    ^u  ^^  - 

Note.,  1.  8,  6, 11,  12.     U8URT,a.      f~*ng«  «e  vJ.d,unUl  Aey  are  ousted 
'    '    '     '  '  by  a  judgment  at  the  suit  of  the  people, 

CONTRACT  ^^^  "^  advantage  can  be  taken  of  any 

von'iuer  or  mu-user  on  the  part  of  the 
A  contract  for  the  benefit  of  a  third  per-      <^^T>oration,  by  any  defendant,  in  anv 
son  made  without  his  knowledge  or  au-       <^o"»terEd  action.  id- 

thority,  is  a  binding  contract  on  the 

promisor ;  and  if  subsequently  adopted  ^*  What  shall  be  considered  as  notice  to 
by  him  for  whose  benefit  it  was  made,  a  corporation  is  not  settled ;  but  under 
it  may  be  enforced  by  him.  Brids'e  some  circumstances,  it  seems  that  no- 
V.  The  Hiagara  Ins.  Co.^  247       tice  to  a  director  ought  to  charge  the 

corporation  ;    as    inhere    the  dircct- 
See  INSURANCB9 16.     Usage,  2.  or  acts  as  the  agent  of  the  corporation. 


Fulton  Bank  v.  Benedict^  480 

See  UsuRT,  1,  2,  3. 


CONSTRUCTION. 

See  Will. 
CORPORATION.  COSTS. 


1    t«T*        .1.       u     1.            11  !•  Preliminary  proois,  in  an  insurance 

1.  Where  there  has  been  a  body  corpor-  ^         „^  ^J^„  be  (axed  in  Uie  plait- 

ate  dejaetotot  a  considerable  penod  ^^,^  ,,j„  ^f  costs.     Barlow  y.   The 

of  time,  claiming  at  least  to  bo  such,  ^  .^  j,.^^  j^^  Co.,                      153 

and  holdmg  and  enjoying  property  as  ° 

a  corporation,  it  will  be  presumed  that  ^  party  cannot  charge  for  «lr«/fcii^  a. 

eve^  mere  formal  requisite  to  the  due  '    l^^     ^^  ^  ,^  has  wiiLesses ; 

creatoon  of  the  cotToonition  has  been  ^     ^       f           ^„^  ^^  ^  ^^^^ 

cpmphed^ith.    M  SamU  Church  y^  that  engross  he  others.                  ii. 
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3.  In  an  action  against  th-^  sheriff  for 
non-feasance,  wherein  he  is  acquitted, 
fingle  co3t3  only  are  to  b?  allowed  to 
the  officer,  on  taxing  a  bill  in  his  fa- 
vour.    fVamerv.  Lowndes^  224 

4.  In  actions  of  trespass  against  an  offi- 
cer and  persons  acting  in  his  aid, 
where  the  defendants  appear  by  the 
same  attorney,  but  sever  in  their  de- 
fence, and  are  successful,  the  officer  is 
entitled  to  double  eosis,  and  each  of  the 
lay-defendants,  to  single  costs,  for  all 
items  not  allowed  to  the  officer.  T/OW' 
rence  v.  Titus,  el.  aL,  421 

See  Award,  2.     Practice,  8,  9,  11. 

COVENANT. 

1.  In  assigning  breaches  in  an  action  of 
covenant,  it  is  sufficient,  in  general,  to 
follow  and  negative  the  words  declared 
upon,     JUcGeehan  v.  JtPLaughlint  33 

2.  Where  the  words  of  a  lease  provided 
Ihat  the  lessee  should  pay  "/or  all  ne^- 
*'  cessary  repairs  put  upon  the  premises^^ 
during  the  term,  and  m  declaring  upon 
it,  the  breach  assigned  was,  that  the 
lessee  **  did  not,  nor  wouM**  "  during 
*'  the  said  demise,  and  whilst  she  was 
*•  possessed  of  the"  "premises,"  "pay, 
*'  or  cause  to  be  paid  to  the  plaintiff 
•'  the  repairs  that"  "  were  necessary," 
*'  and  were  made  upon  the"  "  premises 
"  by  the"  "  plaintiff;"  it  was  held  to 
be  well  assigned ;  and  a  demurrer  to 
the  declaration  was  overruled.  Id, 


See  Partners,  5,  6,  7. 
D 


0.  The  general  rule  is,  that  the  breach 
will  be  s«ffi:;iently  assigned,  by  ne^^a- 
tiving  the  words  of  the  covenant ;  and 
the  exception  is  of  cases  where  such 
general  as.signment  docs  not  necessa- 
rily amount  to  an  averment  of  a  breach 
of  the  covenant ;  but  further  avernicots 
are  necessary,  to  show  that  th«  cove- 
nant has  been  broken  ;  and  iq  th3S0 
pases,  the  breacli  must  be  specially  as- 
signed* lir     3^ 


DEBT. 

I.  The  defendant,  on  the  3d  of  January, 
1815,  executed  a  bond  for  $8,500  in 
.  favour  of  the  plaintiffs,  to  secure  the 
payment  of  $4,404  52.  The  condi- 
tion of  the  bond  recited,  that  to  pay  and 
satisfy  the  last  mentioned  sura,  one 
John  C.  Hamilton  had,  by  indenture, 
granted  unto  the  plaintiffs  an  undivided 
interest  in  certain  lands,  (which  had 
been  conveyed  by  Timothy  Pickering 
to  John  B.  Church  and  others  in  trust,) 
which  were  unproductive,  and  could 
not  be  divided  for  several  years  there- 
after. The  coodition  further  stipulat- 
ed, that  the  defendant  should  pay  to  the 
plaintiffs,  year  by.  y&xx%  the  sum  of 
$308  21,  the  lawful  interest  on  said 
sum  of  $4,404  52,  ontil  the  said  estate 
should  be  divided,  and  a  clear  and  per- 
fect title  thereto,  made  to  the  plaintiffs. 

In  an  action  upon  the  bond  to  recover 
the  amount  of  the  annual  payments, 
from  the  year  1818  to  1828,  the  de< 
fendant  contended,  f.  Thai  the  plain- 
tiffs were  hoand  to  show  diligence  in 
procuring  a  partition  of  the  lands  con- 
veyed. II.  That  they  were  barred,  by 
tho  statute  of  limitations,  from  recoy* 
ering  any  diing  in  arrear  beyond  six 
years,  or  that  tliere  was  a  presumption 
of  payment  from  lapse  of  time.  //«W, 
however,  that  the  statute  of  limitations 
did  not  apply  to  this  cas^e ;  that  there 
was  no  presumption  of  payment,  and 
that  the  plaintiffs  were  not  bound  to 
procure  a  partition  of  the  estate.  Held^ 
also,  that  the  annual  payments  were  to 
be  viewed  in  the  light  of  interest  on 
the  principal  sum,  and  that  the  plain- 
tiff*  were  not  eutitlcd  to  interest  upon 
the  annual  paynients.  Henderson  ^' 
Vaimes  v.  HamiUon^  314 

2.  An  action  of  debt,  for  the  recovery  of 
r^Dt  founded  on  a  lease,  will  lie  in  fo- 
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vour  of  the  lessor,  notwithstanding  the  DEFENDANT- 

lease  may  have  expired,     Morion  4* 

J^ortonv.  Vultee,  384  A  defendant  cannot  move  for  judgment 

"  non  obstante  veredictoJ*'*     Phoenix  ^ 
3.  The  assignee  of  a  lease,  who  enters       Whitney  v.  Stagg,  635 

upon  and  occupies  the  demised  premi- 
ses, is  UabltB  for  the  rent  in  like  nianner  DEMURRER. 
with  the  assifi^nor.  In  declaring  a <;ainst   c»       .  ^       ^  ^ 
him,  he  may  be  described  as  tss'gnee       t  ^"^^^^'^^Jf^  2.      GuaRantt,  «. 
in  ^'oneral  terms  ;  and  the  manner  in   '   •judgment,  3.  Landlord,  2.  Part- 


NERs,  10.     Pleading,  1,  2,  4,  6. 
Practice,  11. 


DEMURRER  TO  EVIDENCE. 


which  the  assignment  was  made,  need 
not  be  set  forth  But  the  assignee 
cannot  be  made  answerable,  by  the  ac- 
tion of  debi^  for  the  rent  of  any  part  of 
the  premises  demised,  except  that  which 

has  been   possessed  and  enjoyed  by  '  •  Upon  a  demurrer  to  evidence,  any  fact 
himself;  and  the  rent  in  such  cases       which  a  jury  would  infer  from  it,  is  ad- 
mny  be  apportimiedy  the  action  beii  g       mitted.     Wheelwright  v.  Moore^   201  # 
founded  on  the  privity  of  estate  merely, 

and  not  OD  the  privity  of  contract.   Id.  2.  When  there    is  a  demurrer   to   ev- 
idence which  is  certain,  as  in  the  case 


4.  The  plaintiffs  demised  certain  premi- 
ses, for  u  term  of  years,  to  one  F.  L. 
Vultee.  The  lessee,  a  short  time  be- 
fore the  expiration  of  the  term,  died, 
and  the  defendant  (his  widow)  took  out 
letters  of  administration  upon  his  es- 
tate, and  continued  in  possession  of  a 
part  of  the  premises,  until  the  lease 
expired.  An  action  of  debt  being 
brought  against  her  for  all  the  rent 
which  was  in  arrear  at  the  time  of  the 
expiration  of  the  lease,  it  was  HM, 
that  she  w*a8  only  liable  in  this  action 
for  the  rent  of  such  parts  of  the  pre- 
mises as  had  been  occupied  by  her  af- 
ter her  husband^s  death.  /c/. 

>Siee  Judgment*     Assumpsit^  3. 
Discharge. 

DECLARATION- 

See  Pleading,  2,  3.    Landlord,  2. 
Slander,  l,  2. 

DEED. 
See  Partners,  5,  6,  7.  Pleading,  5. 


of  documentary  proof,  the  practice  is 
for  the  court  to  give  final  judgment,  as 
on  a  special  verdict ;  but  where  there  is 
no  certainty  in  the  statement  of  facts 
proved,  the  court  may  award  a  venirs 


de  novo.  Id* 

See  Pleading,  4. 

DEVIATION, 

See  Lien,  1,  2. 

DIRECTORS  OF  A  BANK, 

See  Promissory  Notes,  1,  2. 

DISCHARGE. 

To  an  action  of  debt,  on  judgment,  the 
defendant  pleaded  a  discharge  under 
the  act  to  abolish  imprisonment  for 
debt.  The  plaintiffs  replied*  that,  on 
the  day  appointed  for  the  Appearance 
of  the  creditor  to  stiow  cause  against 
the  discharge,  a  certain  creditor  ap- 
peared to  oppose  the  application,  when 
the  defendant^  to  induce  said  creditor 
to  withdraw  his  opposition,  secured  to 
him  the  payment  of  one  half  of  his  debt; 
whereby  the  plaintiffs  withdrew  their 
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opposition,  and  Ae  defoodaut.  obtained 
his  discharge.  Issue  was  taken  on 
the  replicationt  and  a  verdict  found  for 
the  pkmtiffs.  The  defendant  then 
moved  in  "  arrest  of  judgipent"  or  for 
**  some  order  directing  an  entry  on  the 
**  record,  qualifying  the  judgment,  so 
"that  no  execution  should  issue  a- 
^  gainst  hi*  penson.^  BeUU  that  the 
facts  slated  in  the  replication,  (though 
fc«ind  to  be  true,)  were  not  so  pleaded 
•s  to  avoid  the  discharge  ;  and  that  the 
judgment,  although  it  could  not  be 
arretted  roust  be  so  modified  as  to  pre- 
vent the  execution  from  issuing  against 
the  defendant's  person.  Plwnix  cj- 
IVhiiney  v.  Slagg^  035 

DISCHARGE  UNDER  THE  ACT. 
See  pRAX^TiCE,  4. 

DISCONTINUANCE. 
See  Practice,  4, 

DOLLARS. 
See  Insurance,  23. 

DUPLICITY. 

See  Pleadino,  1,  2U 

B 

ENDORSEMENT,  ENDORSER. 

£feePROMiS80RTNoTES,l»2, 7,8^9,10,11. 

EQUITY. 

See  Partners,  1,  9,  10, 11. 

EVIDENCE. 

S§s  Bill  op  Particulars.  Corpora- 
tion. Demurrer  to  Evidence. 
Guaranty.  1,  2.  Insurance,  29. 
Pleading,  4.  Partners,  6.  Pro- 
siissoRT Notes, 4.  Rescue,!.  Slan- 
i>£R,  1,2,3^4.  Sheriff,  1.  Usage,  2. 


EXECUTION. 

See  Sheriff,  1, 2^  3.     Discharor. 

P 

FEES, 
See  Pleading,  6. 

FORCIBLE   ENTRY  AND  DE- 
TAINER. 

1.  In  an  indictment  under  the  act  to  pre- 
vent forcible  entry  and  detainer,  [I  R* 
L.  96,]  the  defendant  may  be  convict- 
ed of  forcible  detainer  only.  The  Ped- 
pU  V.  Godfrey,  240 

2.  In  a  prosecution  of  this  nature,  the 
title  to  the  premises,  as  between  the 
defendant  and  the  relator,  cannot  be  in- 
quired into,  although  the  latter  is  bound 
to  set  forth  his  title,  so  far  as  to  show 
himself  to  be  \yithin  Uie  provisions  of 
the  act  Thai  title  may  be  contro- 
verted by  the  defendant ;  but  he  can- 
not set  up  his  oien,  as  a  substantive 
matter  of  defence  :  because  the  ques- 
tion of  title  cannot  be  tried  in  this  ac^ 
tion.  i^ 

FOREIGN  JUDGMENT. 
See  Judgment. 

FORFEITURE. 
See  Seamen.  ~ 

FRAUDULENT  CONVEYANCE. 

See  Sheriff,  5. 

FRAUD. 

See  Promissory  Notes,    2,  3,    II. 
Sheriff,  5. 

FRAUDS,  STATUTE  OF. 

See  Promissory  Notes,  8.    Guaranty. 
Pleading,  4. 


tNDfiX. 


m 


FREIGHT. 
SeB  Insurance,  19,20,29,30«  Lism,  1,2. 

O 

GAMBLING. 

8te  AssuMPBiT*  2,  3. 

GENERAL  ISSUE. 
See  Practice,  2.     Usage,  3* 

GUARDIAN  AD  LITEM. 
Su  Infant. 

GUARANTY. 

1.  In  an  action  upon  a  guaranty,  where 
the  defendant,  relying  upon  the  statute 
of  frauds,  pleads,  that  *^  the  promise 
"-  mentioned  in  the  declaration,  is  a 
**  special  promise  to  answer  for  the 
««  debt  of  a  third  person,  and  that  no 
'*  note  or  memorandum  in  writing, 
**  showing  the  consideration  of  such 
^'  promise,  was  ever  signed  by  him," 
the  plantifi^  if  the  consideration  of  the 
guaranty  was  the  sale  of  goods  to  a 
third  person,  made  at  the  same  time 
with  the  guaranty,  must  set  forth  by  his 
replication,  what  he  would  be  bound  to 
show  in  evidence,  if  the  statute  were 
not  pleaded.  It  must  appear  by  the 
replication,  that  the  sale  of  the  goods, 
and  the  makiiig  of  the  guaranty,  were 
simultaneous  acts,  constituting  parts  of 
one  and  the  same  agreement.  Wheel- 
wright V.  Jdoorcj  648 

2»  The  third  and  fourth  counts  of  the 
plaintiff's  declaration  set  forth,  that  one 
S.  made  certain  promissory  notes  to 
the  plaintiff,  the  payment  of  which,  the 
defendant  guarantied,  ^*  in  considera- 
*''  tion  of  value  received  by  S.  and  the 
*^  defendant."  The  defendant  hav- 
ing pleaded  the  statute^  the  plaintiff  re- 


plied, setting  forth  a  written  promise  of 
the  defendant,  containing  copies  of  the 
notes  which  were  expressed  to  be  ^  foii^ 
^  value  received."  The  guaranty  akd 
set  forth,  **  that  in  pursuance  of  the 
^  understanding"  between  the  plaintiff 
and  S.,  the  defendant  stipulated  to  pay 
the  notes,  if  S.  did  not.  Held^  that 
the  replication  did  not  support  the  aver- 
thents  in  the  declaration  ;  the  contract 
there  set  forth,  not  appearing  with  suf- 
ficient certainty^  to  rest  on  the  same 
consideration.  id* 


u 


HORSE  RACING^. 
8ee  Assumpsit,  2, 3« 


ILLEGALITY  OF  CONSIDEBA- 

TION. 

See  Promissory  Notes,  L     Usury,  & 

INDICTMENT. 
&e.£$RciBLE  Entry  and  Detaivxr,  l 

INFANT. 

1.  If  an  infant  who  is  arrested  does  not 
appear  to  the  action,  nor  take  any  no- 
tice of  his  arrest ;  upon  motion  of  the 
plaintifl^  and  on  notice  to  the  infant 
the  court  will  appoint  a  gnaidiaa,  ad 
litem^  for  him  in  order  to  prevent  th^ 
proceedings  from  being  aflerwards  set 
aside.     Fearing  v.  Clawmm^  55 

INJUNCTION. 

See  Assumpsit,  I. 

It  seems,  that  an  injunction  out  of  Chan- 
cery under  the  act  "  to  prevent  Iraii4. 
ulent  bankruptcies  by  incorpoiated 
companies,"  prohibiting  a  bank  from 


672  lNt)Et. 

making  any  payments  wbatevert  and  policy  upon  interest,  and  the  actual  loH 
arresting  ail  its  operations  will  excuse  sustained  by  the  assured  is  the  mea- 
the  holder  of  a  bank  check,  \)frho  baa  sure  of  indenmity  to  which  he  is  enti- 
received  it  from  another  person  m  tbe       tied.  Id. 

course  of  their  dealings  from  presenting 

it  at  the  bank  for  payment.  Cromwell  4.  In  the  principal  case,  the  intrinsic 
&  Wing  v«  Lovett^  56       value  of  the  building,  at  the  time  of 

the  fire,  was  the  measure  of  the  loss 
INDIGO.  within  the  meaning  of  the  contract^ 

and  is  the  standard  by  which  the  in- 
See  Usage,  3.  denmity  is  to  be  adjusted.  /rf. 

INSIMUL  COMPUTASSENT.       6.  A  commission  merchant,  having  Uio 
^      p  goods  of  his  principal  or  consignor  in 

Aec  Check,  1.  j^jg  possession,  deposited  with  him  for 

fi^jisnr  vrvT^  ®*^®'  ^^^  ^^  interest  in  the  property 

1N5JUL.V  JL.?<  1.  ^jjj^.^  entitles  him  to  insure  the  same 

See  Discharge  against  fire,  in  ki$  own  noine^  to  the  full 

'  value  of  the  goods.     De  Forest  v.  The 

INSURANCE.  ^"'^^^  ^*"^"  ^'"-  ^""^  "  ^ 

1.  A  building  erected  upon  leasehold  6-  !«  declaring  upon  such  a  policy,  the 
premises,  being  msured  against  fire  to  pleader  may  set  forth  the  facts  as  to 
the  amount  of  $800,  was  destroyed  b>  *ne  ownership,  according  to  the  truth  of 
that  element,  about  a  fortnight  before  '^«  5««'  *^7^.  conclude,  '*  to  the  damage 
the  expiration  of  the  lease.  By  the  "  ^^  ^^^  plaintiff.*'  Id. 
terms  of  the  lease,  the  lessee  had  the 

option  of  renewing  it,  or  removing  his  "^^  ^  commission  merchant  is  to  all  in- 
building  at  the  end  of  tho  term.  The  t^n^s,  the  owner  of  the  goods  in  his 
building  if  suffered  to  renKdki  was  possession,  as  to  all  the  woriJ,  except 
worth  about  $1000,  but  if  removed  not       ^^^  principal.  Id. 

more  than  $200,  and  at  the  time  of  the 

fire  the  lessee  had  given  no  notice  of  8*  An  insurance  effected  by  a  comnus-' 
any  intention  to  renew  the  lease.  Held  sion  merchant  upon  goods,  **  as  well 
nevertheless,  that  the  plaintiff  was  en-  "  ^"^  property  of  the  assured,  as  held 
titled  to  recover  the  full  amount  of  his  "  ^Y  ^^^  in  trust,  or  on  commission,'* 
insurance  ;  as  it  did  not  exceed  the  covers  the  whole  value  of  the  proper-* 
value  of  his  building.  Laurent  v.  ty»  and  not  the  mere  interest  of  thd 
Tkt  Chatham  Fire  Ins.  Co.,  41       pa^y  effecting  the  insurance.  Id. 

2.  The  sum  insured,  is  the  extent  of  the  ^-  ^^  the  trial  of  this  cause,  the  plaintiff* 
insurer's  liability,  not  the  measure  of  were  permitted  to  prove,  that  it  was  thf 
the  assured's  claim  ;  and  the  assured  usage  of  commission  merchants  in  th 
has  no  right  to  tho  specific  sum  men-  city  of  New-Tork,  to  effect  insurance 
tioned  hi  the  policy  as  liquidated  dam-  ^^  g<>^s  consigned  to  them  for  sale  or 
ages,incaseofatotalloss.  Jd.      comnrussion,  without   express   orders 

from  their  consignors ;  and  it  was  hM 
^.  A  policy  of  insurance  against  fire  is  a      *^at  tho    proof   of   such  usage  w» 
contract  of  indemnity ;  it  is  an  open      ^^^^^Y  admitted.  i 


t^DH^i 


«* 


4#.  An  hiftlfaM^  interest;  Srt  n^frddmile  '  "  (h^ttgh'rndii^tfy^il^mtbo  ^pdeat  of 
■»  !iing«j«igef,*  dbes  ndt  necessarily  import     >'thelat«9^'ieklierfo}r  sate  or  depofiil.   {ld» 
•'  ttn  absoldte  right  of  property  in  the  .    .  ,  ♦  ;      j 

tbiftg  insured.'    A.speeSdl  or  qtiftfified  16.  Tlie  keepir^?  of  o^7atiO  splritueiiA  li- 


'  kiierest  ts  eqitally  the  sdljeet  of  iMiir- 
ance  ;  and  each  distinct  inters!  in  the 
same  subject  may  be  protected  by  a 

*  s^p&rale  policy  on  the  isUbJect,  for  the 
party  imeresteditf  it;  '     '  •  *»  //d. 


•I. 


il.'  InsuraiSc^  tipbn  goods  Vnihcaj*^, 'and 
-'"  tfpott  tlwrft  prodett& home'i  wiW  not  co- 
ver thfe    iame  ^Odds  on  their  reftiirn 
Voyage.      Bdto  r.  The  Hope  Ina*.  Co* 

'  166 


1^.  Insurance  wiBis  effected  upon  goods 
■from  New-York  to  Batavia,  and  upon 
the  proceeds  thereof  home  :  the  goods 

Visaed  at  the  sum  insured  out :  '*  to  bo   16.  A  contract  for  the  benefit  of  a  third 

•  •  '  •  _         _  •_ 


liuors  by  a  groc*t'4t^  hi^  nUk^n  ferfthe 
•*-]mrp6ses  of  •  owlihal-y  rfetail<»*'«<»lind 
*'\fk  quantitleis  rfdt4^tt«siiAlfy'4*rge|*'  is 
riot  a  ***R^ri«/**' 'Of  tWeni;  witHiii'Ue 
meahing'  of  thfft  tslrftisfe  6f  \ht  polUlies 
'of  itisararice  -against  fins*  coritttcmly 
used  in  the  city  of  New- York,  which 
prohibits  the  appropriation  of  the'buiWf- 
ing  insured,  for  the  purpefs*  of  "  ntor* 
**  irt;^  Iherei'n?*  any  goods  dehbniinated 
haisnfdoud  or  ettra-haxardou-s*  hi  tho 
menK>randum  of  special  rates  amieked 
to  the  policies.  Langdan  v.  The  .AT. 
Y.  Equitable  Im/ Co.^  '  126 


"open  on  the  proceeds  hotne."  The 
idefitieal  goods  shipped  to  BataVia, 
were  returned  t6  New- York  in  the  same 
Vessel,  ahd  damaged  upon  their  return 
Toyage  :'  ftc/ff,  that  they  wdre  not  pro- 
'  tected  by  the  policy  during  the  voyage 
'  liomewicrd.  •  Id. 

1^.-  A' policy  of  insurttnce,  beinga*con» 

'  tradt^of  indemrlih^,  must  receive  such 
a  construction  oir  the  words  employed 
in  it,  as  wiW  make  the  protection  it  af- 
fbrd^  fco-eitensive,  ifpo<3S!bl€,  with  the 
riiks  of  the  assured.  But  a  just  regard 
'mast  also  be  paid  to  the  language  used 
by  the  parties^aad  no  strained  or  unnat- 

'•tiral  sense  must  be  ascribed  to  it,  (tin** 
less  from  necessity,)  to  the  prejudice 

'of  efiCherjfmrly.  W. 


14.  Wher* 'flie  irriiUrtmce  is  on  the  fhro- 
'  reeds  or  returns  of  an  outward  cargo,     ' 
'  the  words  tnust  receive  a  liberal  con- 
stractioa ;  and  it  is  not  necessary  that 
the  return  cargo  should  be  procured  by 
•   an  aetudf  sale  of  tlie  outward  cargo,  " 
atiian  appropriation  of  tho  money  aris- 
ing from  it.      It  is  sufficient  that  the 
homeward  cargo  should  be  a  snbstHule 
'  for  tho  O'Jtward,   and  should  spring, 
VOL.  I.  85 


person,  made  without  his  knowledge  or 

adthority,  is  a  binding  contract  dn  tho 

promisor ;  and  if  subsequently  adopted 

by  him  for  <i^hoso  ^neflt  if  wtts  mkle« 

it  may  be  enforced  by  him*    Bridge  v. 

'  The  Jfiagarti  Ins.  Co.j  24t 

■j 

17.  The  plaintiff  was  a  general  dgeni  for 
a  merchant   residing  at   Carthagenaj 

'.'  who  was  in  tho  practice  of  m^ing 
shipments  to  New- York.  On  the  18th 
of  February,  1827,  the  plaintiff*  with" 
out  amj  orders  from  his  principal  cans* 
cd  an  open  policy  df  irisurance '  for 
$5000,  on  g6uds  laden,  or  to  be  laden, 
on  board  any  vessel  from  CarthagenJt  to 
New-York,  on  account  of  his  princi- 
pal, to  be  c5:ecuted  by  the  defendants, 
who  received  llie  premioira.  On  tho 
17th  of  Fdbmary,  the  agent  wrot^  to 
his  piihcipal,  informing  him  of  his  in- 
tention to  effect  said  policy,  and  on  the 
23d  of  March  following,  the  prihc^pal 
replied  to  his  letter,  and  conditionally 
affirmed  his  agt.  On  the  21st  of  Fe- 
bruary, (two  days  after  the  policy  was 
effected,)  a  loss  occurred  by  the  perils 
insured  at^ainst,  on  goods  shipped  by 
the  principal  on  board  the  brig  Mary, 
from  Carthagena  to  Ncw-Tork.    Held, 


OM 


iratESt. 


'    dMt  tlieso  geodB  weno  eoyf^ni  .and 

protected  by  the  policy s  tfaii.ibe  de- 

'  fendaatSy  having  contracted  with  the 

ageot  for  the  express  benefit  of  thie 

poBcipaly  aad  having  received  the  pre- 

•  ii]ium«  could  not  be  penBitted  to  show 
My  want  of  authority  in  the  agenl«  and 

..  thai  the  priocipait  having  adopted  the 
acts  of  the  agent,  could  enforce  the 

.   4»aatnict  in  the  name  of  i^  agaU*    IdL 

I8w  YiThero  the  loss  is  a  partial  one,  and 
the  prelinunary  proofs  are  so  defective, 
that  the  assurers  cannot  make  up  the 
aadount  of  the  loifs  from  the  proofs  be- 
fore thenif  the  court  will  not  allow  the 
assured  interest  upon  the  amount  of 
his  loss*  Id.  Aote  at  the  ei*d  cf  the 
cau. 

19.  The  charterer, of  a  ship  has  no  inter- 
est in  the  freight  as  tuck,  and  he  can- 
fiot)  thereforCf  insure  it  to  nommfi, 
RobbtM  V.  The  JV*.  York  Ine.  Co.,  325 

00,.  It  seenuy  however,  that  an  advance  of 
freight  money  may  be  insured  under 
the  general  name  of  freight;  but  to 
enable  the  charterer  to  recover  the 
amount  of  the  underwriter,  he  must 
prove  the  fact  of  the  advance.         Id. 

21«  All  losses  and  expenses  iieCessarily, 
|>rudently,  or  reasonably  incurred  in  re- 
spect to  property  saved  from  shipwreck, 

,  from  the  time  of  thu  shipwreck,  to  the 
time  when  the  property  can  be  directly 
transported  to  the  place  ol^  its  ultimate 

.  destinatioDv  are  proper  charges  upon 
the  property  so  transported^  and  are, 
where  tho  property  has  bced  insured,  to 
^e  borne  by  the  insurers.  Bridge  v. 
th€  J^iagara  Ins.  Co.  423 

2^,  Sums  paid  for  transporting  the  mas- 
ter and  crew,  and  for  (heir  support  dur- 
ing the  same  period,  while  they  are 
guarding  and  protecting  the  property, 
are  also  to  be  boi  fie  by  the  insurers. 
The  master  and  scamcii,  after  bocom- 


iag  aepastted  from  iIm  ye— el  hf  iL^ 
shipwiecfc,  are  entitled  to  connpen- 
satioQ  as  iabamrere  or  solporty  for  tkeif 
aervices  in  tnmsperfing  and  savini^  the 
property^  to  be  allowed  according  to 
the  naUue  of  the  aerviceai  Jd. 


23.  Where  dolian  takan  by  the 
and  crew  from  a  stranded  veaselv 
ried  on  shore,  and  buried  in  the  sand* 
wen  altorwarda  stolen  before  thej 
could  be  reclaimed,  they  were  not  con- 
sidered aa  landed  in  **  §pod  aefety," 
and  the  lees  wes  held  to  foil  upon  the 
underwriters.  But  the  expenses  in- 
curred by  the  master  in  searching  for 
the  dollars*  are  to  be  a|>portioned  en 
the  dollars  alone.  Id. 

24.  Where  the  adKi^tn^^  ^  ^  i<iH>  ^ 
referred  to  a  rderee  by  a  stipulation  in 
a  case,  the  referee  is  to  be  satisfied  a» 
to  the  character  of  the  ehaiges*  ia  sedi 
manner  as  he  may  think  reasonable ; 
and  in  case  of  difficulty,  application  ta 
to  be  made  to  the  eouit  for  directions. 

»  Id. 

25.  If  a  vessel,  daring  the  pfeeeculion  of 
her  voyagCf  be  strsaded  near  her  port 
of  destination,  and,  foe  the  puqwse  of 
reheving  her,  the  cargo  be  put  into 
lighterst  and  forward^  to  such  pert, 
and  during  the  passage  in  the  lighters* 
a  part  of  it  sustain  damaget  such  leas 
is  a  proper  subject  cf  general  average. 
Leme  v«  WUHamSf  430 

26.  A  vessel  on  her  voyage  from  New- 
York  to  Mobile,  having  on  board  goo<li 
belongiiig  to  (he  plaint  and  the  &fe»> 
dantf  was  stranded  near  Mobile  Point. 
While  in  this  situation,  all  the  goods  on 
board  were  put  into  lighters  by  the  mas- 
ter, and  forwarded  to  Mobile,  with  in- 
structions to  his  agent,  not  to  deliver 
them  to  their  respective  consigneesf 
until  the  general  avenige  was  secured. 
The  goods  all  arrived  at  Mobile  ;  but 
on  their  passage  from  the  veasel  16' 


(hat  place  in  the  )i|[fatera,  tfiose  beloiig-  Mt  addpled  ai  cnpcteifoe  evUeuce  of 

ing  to  the  defendant  were  damaged  to  tlie  amountof  the  charterei'a  inteiciiit. 

ah  amount  e^eeeding  #S06(K  •  It  mmiw  that  th»  true  vnlehywhiGh  that 

In  adjusting  the  general  average  at  Mo-  '  intefeat  idto'he  atfoertmied,  is  the  ac- 

Mle^    the  '  leas    on    tiie  defhndhnt'b  tuaf  freight  vrhieh  the.  veanei^  did  or 

goodii  ivtm  takekr  into  the  aieeoimtf  and  could  earn,                                      Idt 

the  propor^bn  asaeaiied  upon  those  ' 

belenging  to  the  ptaintfflT  anHninted  to  29.  Where  a  charterad  vessel  Is  lodt  by 
$8076.  This  aum  the  agent  of  the  the  perils  insured  against,  the  charter- 
captain  exacted  from  the  plaintiff's  ^^^  interest  in  a  policy  on  freight,  eo 
consignee  before  he  would  deliver  the  no»wf»e,  never  attaches ,'  and  if  the 
goods  to  him,  and  it  was  paid  accord-  premium  has  been  paid,  it  can  be  re- 

.    ingly,  under  Aat  compulsion.     The  covered  back  in  an  action  for  money 

brig  was  shortly  eAerwards  got  off,%nd  )^^  ^^  receiFe^.  fd. 
proceeded  up  die  hay,  but  was  driven 

•   back  by  a  gale  of  wind,  and  again  o     ri           -,      -o                 «    o      rr 

atranded,  whin  she  was  abandoned  to  ^  <^^"^  ^^    »i&Fj«»w,  *  3.     Us- 

Ae  underwriters.  ace,  o. 

Upon  an  action  brought  to  recover  the 

am^nt  Ana  paid  by  the  plaintiff  to  INSURABLE  INTEREST. 

the  defendant,  it  was  ^e/d,  that  this  was  *  «     ,                   ,  ^  ,  ^  ^-, 

a  pfoper  citse  fbr  a  general  wtrage ;  *••  I««<^«a»«.  W,  19,  27, 
that    the  loss  upon   the  defendant's 

goods  was  correctly  taken  into  the  ac*  INTEREST, 
count,  in  mhking  the  adjnstment,  and 

that  the  plamtiff  ivas  not  entitled  to  See  IitsuRANCS,  IS,  {nott  ai  thk  endofjhe 

'   recover.     But  If  thia  were  not  so.,  it  case.)     Debt,  l,  2.     Usage,  4.  • 

^eenw  that  the  adjustment  made  at  Mo-  '                             •      •    > 

bile,  would  be  4toiiclusive,  upon  the  ij^TEDLEStfiD  WITNESS, 

ground,   that   Mobile,  m  relation    to  +*-f»*^*-M          ^^^^^MH^r 

New-Jork;  is  to  be  considered,  upon  a  SeetJsuRT,  6/ 
question  of  averajgCi  as  9.  foreign  port. 

ST.  It  is  well  settled,  that  the  cA«r£erer  of  .      >  ;                                       .  .     ' 

a  vessel  cannot  insure  the  amount  of  JOINT  DEFENQJkNTS* 
bis  charter-money^  nnder  the  general 

oame  affreight.    The  policy  itself  is  5ee  Abatemsitt,  1,  S. 
the  evidence  of  the  contract  of  insur- 

lince,  and  parol  proof  cannot  be  admit-  JUDGMENT, 
ted  to  show  that' the  plaintiff,  under  the 

pame  of  freight,  intended  to  insure  th^  1.  In  an  action  up6n  a  judgment  obtained 

profits  on  his  charter-party.     Mellen  inthecourtsof  another  state,  it  is  com- 

4*  J^esmeth  v.  The  J^aiional  Ins.  Co.^  potent  for  the  defendant  to  shiiw  by  a 

i62  special  plea,  thut  the  court,  in  which 
the  judgment   was  .rendered,  had  no 

?8.  In  a  policy  op  freight  fluppo^ed  to  be  jurisdiction,  either  of  his  person  or  the 

valuedi  the  sum  insure^  cannot  be  cw-  subject  matter*     Marrod  v.  JSarreth 

fivmd  as  a  valuatioii  of  the  freight,  ef  a/.,                                           15$ 


fiDtt 


/  wm^ 


mvehiieiil»vi«nmy>^t-4frcmv.wbKb4kat 


It  '•  .  «« 


.4 
3.  Where*  therefore^  to  an  action  of  debt 

^  .on  &  judgaient  D|>laiued  in  tjtie  *>}  Court 
u(  Comoiqn  Pleas  for  I  he  County  of 

.  feuffalk  in  ihe  Commonwealth  of  Jlas- 
sachusetu,-'   the  defendants   pleaded, 

.  th^t  at  thp   time  of  rendering  the  said 

,  judgment,  aiid  from  the  lime  of  the  com- 
mencement ot  the  action  upon  nhicb 
the  same  ^as  founded,  up  to  the  time 

Jfits  rendition,  they  ^^  were,  and  ever 
since  Have  been  inhabitants  and  resf- 
«« dents  of  the  €ity  of  Mew- York"  and 
**  never  were  inhabitants  of,  or  resi- 
'*d^tsidtf  ibe  8lbtd»  l>fl)C|i9«iclmsetts, 
**  nor  subject  or  amenable  to  the  laws" 
of  thatSmtei  hor  witklAlhejariftdiction 
of  any  of  its  courts  ;  that  **  the  first 
''  proccas  waf  ^^l^f^ryeifl  upon  them," 
**  nor  did  they  or  either  of  them*  ever 

,,  **  h^ft  IMM^,  n^i^ti/pe  tf  said  snit  :."i  thi) 
ple^  was  h^ld  to  t^  ,had  upon  demur- 
rer, because  it  cTid  not  contain  a  direct  « 
and pq|itive  averment, that. the  defend-          ,.    .,.    ^,,    .-bfiASE. 
ao^'fhdhiot  ajbjvenf tfS  ifi  the '  suit  in     .     ,               :...'•' 
^vhich  the  jittlgment  ]pras  obtained.  Id.  .  .  Spe  D«||ffr  «2i  9*  4«    IaH]iLa&9- 

1)1       ..."      «     't 

LESSEE. 


.     LANPJ(.a&D  AiSP,  XJfciiNAiSl'. 

)«  4lOi^tipaiifs^ifa>&MMorg|lapdl#rd, 
.  M«g4M^t,«(iywperaq9*Jwh(»,acii  wr^iii^^^ 

ood  .m^ciouaiy^  ^is^liid^hi^  .^enMsU", 
.  ttyaiU^iy-  abaiHtop-fci3,.[>c<i'ipi<ief,  ficd 

tha  iai2iiU>rd  ihfif^y.  i^ses  ifa   aent. 

4Uiridg€  r.  S4mffpe9^^  ,     ,        dlO 

« 

St.  The  deciaratioQ  iset  forth  that  (he 
plaintiff  was  poas^sstd  of  (he  unexpir- 

>     ad  iena  of  a  houae,  which  he  .deiiuBed 

..  to  certam  persons,  who  entered  and 
wera  m  quiet  posaeasion  ot-  th«  aaine. 
That  the  defepdaiU  kAOwiqg  thai  (hey 
rightfully  held  poaseasioa  aa  texmnts 
.of  the  piiuAtiflv  and  wrongfully  and  ma- 

.  :  licioualy  iiait^n^ing^  ii^Mre  hiok,.'*  so 

distiirbed  ^s.said  tenax^ls,"  that  ihej 

wQra,oblig€^  to.ahapdaci  thefuraaaiaes: 

.  iyh0^F0bj(  S^fiipla^iff  lost  his  rent*  aud 

.  >.th«.pfe^i^es  b^caii9«  ii^ur^d  for  the 

,.  want  of  Offcupaiioa.  .Upon  jdeoHirrer 
\o  (hin  deplfi^raUgn,  ifc  was  Ae/d»  that  th 

•.    plaioti^w^aati^Ied  iojudgnent.   / 
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See  Sheriff,  5. 

I 

JUDGMENT    NON  OBSTANTE 


•*-  •AVtfWifecii.vncE.     ' 
JtlRY   DE  'i?ROP{{ifcTATE  PRO- 


.♦    ';■    1-  '■» 


'a  ' 


..    '    Sa  Shbaivf,  8. 

JUSTIFICATION. 

' '     Bet  SXrA5D£n,  $^  4. 


LIEN." 

1.'  The  Owner  of  a  sKip  ha^,  by  the  gen- 
eral rules  of  law,  a  lien  on  tlie  cargo  for 
his  freight,  although  the  vessel  may  b^ 
hired  to  another,  povided  ho  continues 
in  the  actual^  or  constructive  poMf^non 
and  conlroul  of  it.  '  But  if  he  part  with 
his  possesion  to  a  charterer^  the  latter 
?9  congtdered' as    (ho    oviier  fi>r  tb€ 


INDKft. 


•Tf 


th^Jrf^U-,,  iowi^  v..  QlfttM  ..  ^A5 


'..  f  f 


»i  ■ 


2,,  Qy.c^yi^iwtofctisu'terrpvj^yth^ot'^^ 

. .  Cv>a^tul'  ^o\itk  Americat  .^od  h^k*  to 
. ,  B\>3tua.     ,Tii^  ?<ia#l«r  of  the  v^sa^l  was 
.  to  lia  a^(iuUi|Qd.by  tbd  ji/otaii^;  <»nd 
hd  stipulatod  to  pay  the  owqv  $^00 
per  moatb  ^r  the  hire  of  the  ves^elf  to 
..pay  ail  port  charts  ao4  pUoti^  dur- 
ing the    voyage«  aod  to  ^'  deliiver  the 
*^  bri^"  on  her  return  to  Boston,  to  the 
owiier  or  his  order. 
The  vessel  proceeded  to  Rio  GraadOy 
and  having  delivered  her  cargo  there, 
took  on  b.>ard  another,  partly  the  prop- 
erty  of  the    plaintifFj   and  partly  'on 
freight  for  New-Toirk.     bhe  likewise 
'   received  the  defendant  on"  board  at  Rio 
(srrande.  as  master  for  the  homeward 
voyage.     He  was  directed  t»o  proceed 
""  to  New-York,  and  there  deliver  such 
j)art  oftho  cargo  as  was  taken  on  freight 
'  for  that   place,  and  then  await  the  or- 
ders of  the  plaintiff.     Amonjj  the  ar- 
"  tt<i\eis  taken  on  ^ight,  was  a  qnnhttty 
of  hi(l'38,-«fec.,  consigned  to  one  Whit- 
'-'  Ibck  of  ?f ew-York. ' 
Befbretlicf  arrival  of  the  Vessel  at  Nfew- 
'  'Tbrk,  thi  chfirterer  biecame  insahenf^ 
tad  irm^^dialelj^  oh    her  art:iva1,  the 
moH^r    took'  posses;3iOn.  '    Whitlock 
-  paid  the  freight  of  the  property  con- 
signe4  to  him,  to  the  dejfendani ;,  aivl 
•he,' witbftilftcnbwledge  ofthe  charter 
patty,  and  of  the  claims  of  the  pfain- 
tlff,  paid  dve>  the  money  to  the  iramer 
''  of  the  Vessel.     Held^  that  the  charter- 
•    er  might  Scorer  back  die  freight  thus 
*"  paid  over  to  the  owner,  tn  an  action  of 
'  ^  assumpsit  against  the  master,  the  de- 
fendant.    Held  alfff),  that  the  d&viaHan 
'ofthe  vessel  from  the  di^ct  route  from 
Rio  Grande  to  Boston,  for  the  purpose 
bfdefliveringthefTetgfat  at  New- York, 
could  not  be  considered  by  the  owner 
such  w  violation  of  the  charter-party, 
at^'^ociid  aath6H%e  lfiaitatrea.t  H^s  a 


nulUlyy  Jiwmn9iik»  ^trnmekm  bMaa 

vesaei at  Naw-York^  andokiiii  adght 

d  liep«  for  1I10  fr^hft.  if  the  «o|m1s 

:  foiuidoaiboardi.'.'  •«  M, 

^., ;.  LIGHTERS. 


See  Ivffo^HQpHS^i  26. 
LIMITATl«N8f  fi.TA'EUTE  OR 
Se€  Sbjmt^  J. 

LOAN-  . 

'  See  VsVRf: 
See  iNflvkAifCE,' SSI9  27.. 

M  ASllEill  OF  A  Slttl?- 
See  Seamen.'  '  tNSURANCS,  22,  23. 

MEANING '6f  WORDS. 

See  The  CA^tf  w  ftsAMteT  v.  Fultoii 
Bank.  498,  520,  and  (mwardi 

,,^.^,MISTAKE...  .,, 
See  Partners,  11. 

MISUSS^ 
See  Corporation,  4. 

MONBY  HAD  AND  RECEIVEp. 

S0e  Partners,  1,  2.    iNtft/RAKcVf'^d. 

NEW  TRIAL. 

Upon  an  application  for  a  new  .trial, 
on  the  ground  of  newly  dfscotere^  er- 
idence,  where  such  evidence  resta  in 
the  knoi^Mlg^  tf  n  wRMeeft,  Hie  court 


•m 


namx. 


%vili  #xpiii»tte  pflrfy  nofi&g  to  pro* 
iMe  aa  affidavit  of  the  witoeas,  aettifig 
Ibith  tlieladi  vpon  wttch  he  relies^  or 
4o  show  that  it  could  not  be  obtained. 
D$im  ex  dem.  Hughs  ▼•  Morreilj  ei  aL^ 

NOlf.USER. 

NOTICE. 

&i  Practice,  9,    IOl     PROMisaoRY 
Note,  6.     UsuBTf  3« 

o 

OFFICE&. 

<8m  Costs,  4. 

0|?f  ICER9  P£  FACTO. 
^e  CoaroEiuTion, 


.     FABOL  PEOOF. 

i 

;See  Pleading,  4.    Irsurance,  27. 

PAROL  AUTHOWTY. 

iSee  Promissory  1S^otes»  5,  6. 

PARTNERS. 

1.  An  action  for  money  had  and  receiv- 
^  ^pcHight  )>y  .a.partaer  in  9  partjcwlar 
transaction,  against  bis  co-partner,  can- 
not be  sustained,  unless  there  haa  been 
a  seUUmtni  of  their  joint  affairs,  and  a 
halanet  stntck,  ^although  there  may 
have  been  a  complete  termination  of 
die  partn^rqbip*     Mwaier  t.  Fowler^ 

180 

•  » 

^.  Ther«foi%  wbMta  A.  &  F.  weire  joint- 

,-    ly  interaated  in  a  purchase  of  stock  in 

tbe  fM  Baak  ^f  Jbo  Ucoted  Stetesi  and 


^pon'  a  termination  of  their  spetali^ 
tion,  F.  wrote  lo  A.,«nciotied  him  a 
copy  of  his  account,  exhibiting  a  bal- 
ance against  A.,  and  informed  him, 
that  he  (A.)  would  be  entttled  to  re- 
ceive thei^eafter  ^  whatever  residue 
**  there  might  be  on  19  shares  of  said 
M  bank  stock,''  but  which  residue,  con- 
sisting of  dividends  on  the  shares,  waa 
afterwards  received  by  F.  himself:  it 
was  hM,  that  h^  was  not  liable  to  ac- 
count to  A.  tor  such  dividends  in  an 
acti<Ni  lor  money  had  and  received* 

M 

8.  The  remedy,  in  such  cases.  It  seems, 
U  to  be  sought  in  a  Court  of  Equity. 

M 

4.  In  an  action  of  assumpsit  at  law^  by 
one  partner  against  another,  he  must 
show  more  than  a  right  to  an  account  i 
he  must  show  an  actual  account,  qr  a 
division  of  the  stock,  or  an  adjustment 
and  promise  to  pay,  fd, 

5.  One  partner  may  ei^ecute,  in  the  name 
of  the  jBrm«  an  mstnimeni  under  s^, 
necessary  to  the  usual  qourse  of  tl^eir 
business,  which  will  ^be  binding  upo* 
the  firm,  provided  an  authocity  for  Ihat 
jffurpose  be  previously  communicaled 
to  him  by  the  co-partner.  Groai  v. 
Seaiqn  4*  Bi^thrM  .  369 

6.  But  this  authority  nc9d  not  be  by  an 
instrument  under  seal*  nor  in  writing, 
nor  specially  communicated  for  that 
specific  purpose;  but  may  be  ^neral, 
and  inferred  from  the  partnership  itselfi 
and  from  the  subsequent  conduct  of 
the  CO -partner,  implying  an  assent  on 
his  part  to  the  act  of  the  partner,  who 
executed  the  deed.  -M. 

7.  The  defendants,  (wbo  were  partners,) 
by  an  instrument  under  seal  executed 
by  01U  in  the  name  of  6o<4^chartered 
th^  wbolo  of  ^  va«sel  (exoqpt  tbo  ca* 


I 


inidiEt. 


m 


bid)  of  tbepJaintifl^  lor  a  voyago.from 
Now-lfork  to  AagOBtura,  and  were,  by 
the  terms  of  4he  charter-party  to  be  al- 
lowed MM  po8«eiiger«  Two  paaaen* 
gera,  howoTer^  whrb  seat  out  in  the 
vessel  by  the  deleadaatei  andinaaac* 
tioB  of  eoTonaot  brought  apoathe* 
cbarter^r^,  it  was^Md,  that  the  in* 
•strument  was  weUcxeonted;  but  that 
the  putting  of  the  two  passengers  on 
boaedt  was  not  soch  a  breach  of  Iho' 
coveaaat,  as  would  allow  the  plainliflr 
to  recover  the  amoontTof  the  pamage 
moitfly»  for  the  extra  ptesongerf  in  ihis 
form  of  aetion.  If  entitled  to  receiver 
at  all,  he  should  report  to  an  actioa  of 
assumpsit,  etthte  against  the  passen- 
ger* if  he  had  not  paid  for  his  paflaage« 
or  the  defendants,  if  they  had  reoeibed 
the  amount  of  the  passage  money.  I(L 


tenaads  in  eommda.  Upon  jbouiirver 
to  this  replieatton,  it  was  iUkf,  thai  ^bh 
pUa  was  DO  bar  to  the  mtitifith  v  H 
aaaghtio  causa  aainvesttgatioii  of  ao 
oounts  between  partnorB^^tfoiea  wit 
of  kiw*  Tto  fUmHiffhf  ibefafaroilihd 
judgmenl  OS  the*  damamr^  *   Ui 

11.  A  Oooil  of  l&i)ui^  has  eackanfAfii* 
.  Hsdwtion  of  acOouala  between  piiK^ 
aersi  and  a  plea  ta  bar  vf  im  aetion  tfp- 
oaaproaiaisnijf  notl^whioh  scmgM ^ 
open  partaerslap  a6Coaftt%for  the  par- 
pose  of  showiag*  that  tfaeco  was  a  ant- 
teica  in  the  note^  Aad  that  ita  consider^ 
ation  had  failed^  wa*  adjudged  to  be 
bad  upon  ^nnirrer.  Mtogtn  v.  Bo* 
g9to  4  tt^g^*^  W4 

PATMEKT. 


8.  Although  the  general  rule  is«  that  de-  Sw  Check  vtok  a.  Bahk,  1.    Assumf- 


mands  growing  odt  6f  partnership 
dealings,  eannot  be  set  off  against  in- 
dividual deoianda  on  one  df  the  part- 
ners, yet  a  speoild  agreement  for  that 


SIT,  li     Debt  on  BoNDf  2, 

PAtM£NT  Ot  MONEY  INTQ 

COURT. 


nuopose  may  of  oomrse  be  made,  which  ^tt         'a        j  ^r        ^     ^  a       j   !> 
Will  be  bimting  ob  the  parties,  and  en-  «•«  ^'^"^  *'  "^  '^  '^'^  •<  ^  *^^ 


title  the  deieadant  to  the  set  off  Maim- 
ed.    Sewalty.  RodewtMi  348 

^.  A  court  of  law  cannot  take  jurisdic- 
tion of  accounts  between  partners. 
Bog9r$  V.  Rogers^  891 

to.  To  an  action  upon  a  promisaory 
note,  the  defendant  pleaded  that  the 
note  was  given  as  the  consideration  of 
a  release  of  a  certain  lot  of  land  held 
by  himself  and  his  6o-partner  jotn//y, 
upon  the  supposition,  that  the  balance 
of  the  partnerahip  accounts  was  in  fa- 
vour of  such  co-partner ;  whereas,  in 
.  fMfot  of  fact»  the  bahmee  was  in  his 
own  favour,  and  so^  that  the  consider- 
ation had  failed.  The  plaintifis  repli- 
ed, that  the  balance  nf  said  accounts 
was  not  in  favour  of  the  defendant,  and 
that  the  said  lot  of  land  i^lis  held  by 
\}^Q  said  co-partners,  not  jointly,  but  wt 


People. 

Ske  Sheriff. 

■ 

FLEAS. 

■ 

lSe«  JUOOMIITT,  1< 

PLEADING. 

See  Covenant.     JuDottaNTt  It  3»  8S 

INS17R4NOB4  6. 

!•  A  defoctfordupUeityiaptaadtagteAtt- 
not  be  taken  advantage  of  by  gaiif  rai 
demurrer,  but  it  muat  be  apedally 
pointed  oat;*and  upon  a  ganeral de- 
murrer to  two  or  more  couatSt  if  ooa 
be  good,  diere  will  be  judgmeat  for  the 
plaintiff.     Wolfe  v.  UwfsteTf  146 


nt&sXi 


%  Timfir§i'&(mnt  of  ^  deelaraiAioa  set 

•  A>fti^>  UiAt  Ihe  dvfk)daat(aa  auctioneer) 
maetvtA  eerHkia  goodd  oS  tke  plaintifi*, 

-io  be eold for bicDt  «oder  aa  agrooaient 
httat  t»  part  with  or  dispose  of  itaem>be- 
*'hiw  ••flafltaia  atipuk^ted.  prioei  and 
«4hat,  inviohttoniof  tbis  agraamaiiti  ^e 
had  sold  the  goods  for  a  sum  below 
'i^m-tof  wfaiek-hd  wall  mstoiot^d;.  aod 
'\imfi  /not'  aeaoiMled  fiv  ihex;piiMbeH9. 
•ufThes&iQad  eonai  aUegeif t'tMat  tb6'<de- 
d*eaDdaQt  ieoetredrthe  plaiaAiff'fl  goods 
'.fcr  sale,  andagraadtoroader^  as  the 
-''wnauait  bsangfathrf  said  gooda^  the  fall 
-'<aluai  of'  #500l  .    The  iM^ach  assigned 
'  ^«rai,  -that  the  dafiBnAaat  had-  not  ten- 
ured a  JQSt  hccocmt'of  4io  goods,  nor 
"paid  liie  full  sum  of  five  hatadred  dol- 
lars* .  • 
iTpon  a  general  demurrer  to  these  two 
count?,  i}ke  first  was  held  to  be  good  in 
'substance,  althongh  defective  for  du- 
plicitj^  in  assigning  the   breach;  but 
fho  s^ond  was  held  to  be  bad  on  the 
'&ce  6f  fti  for  the  want  of  an  averment 
of  the  sale  of  the  goofls.  Jd, 

tJ  In  every  action  upon  a  special  agrt^c- 
ment,  the  declaration  must  set  forth  a 
sufficient  consideration  ;  and  any  ma- 
terial variance  )n  the  proof  of  the  con- 
sideration will  bo  faial  tp  the  plaintifTs 
recovery.   Wheelwright  v,  Moore^  201. 

4.  The  plaintiff  declared  upon  a  special 
agreement  of  the  defendant,  to  guaranty 
the  payment  of  certain  promissory  notes 
made  by  oqp  B*9  in  Aivor  of  the  plain- 
tiff, in  consideration  of  a  sale  and  deli- 
very bf  goods  by  him  to  S.-   At  die 
trial  the  plaiirtiff  iatrodaced  the  spe- 
cial   agreement    in    evidence.      This 
'  agraeinent  reeicadthe  notes  <»fB.<,^ich 
'- pttiported  to-  be^i^r  vahe  trscehedi  but 
/'  cMitainad   fto  ^oasidamtioa    for   the 
'  defmiamPM  pMfniisBf  ^ntept  suoh.  as 
mMil  be  tn^erredfrom  the  wioids  **9aluB 

•  rseelasd"  used  in  die  natos$  and  no  dth- 
er  evidence  of  a  <^nsideration  was 
offered.    Upon  demurrer  to  this  evi- 


denoe*  it  was  kjit^  that  the  proof  dki 
not.  meat  lk&  deohuatioa :  but  «b»  it «  as 
competent  for  die  piaititiffto  aup^ft 
the  action  *:by  parol  preo^  that  the  aile 
of  tho  go  ode  and  delivery  of  the  agrse- 
ment  Ware  coooiliveial' 'acta^  the.  cocirt 
awarded  a  imUr^'-  demomt^  to  giv»  the 
plaiiitiff.an ot»porlunity  of 'Pfovingall 
tbefiMts'of  JniicaseA  *  Id. 


Ir 


5*  In  doclariiig  laftm  a  doad  ^eoalftd  for 

.'.  a  fviiictpal,  bif  bis  attomaf ,  .it  m  -suii- 
>  oiant(to.6omittiipoo  the  deed  according 
'la  its  legal  effect ;  and  the  antbonty 

•  by  whiob  the  attorney  ao-asecutes  the 

•  daad  aaed    not  be  stated.     It  is  &e 
-  deed  of  the  principal  and  may  be  de« 

dared  on  as  his.    Groai  v.   Stattm  ^ 

6.  In- an  action  against  a  witness  for  the 
penalty  imposed  upon  him  by  the  atal* 
ute,  [I  R,  L.  6d4,]  for  not  attending 
at  a  trial,  when  doly  aabposnaed,  tho 
d^laratton  oaust  state  sfiecially,  among 
other  thingSf  that  lite  fees  af  the  witness 
were  paid  or  temdered  to  Aim,  and  it  is 
not  suffieient  to  ailege  that  the  wit- 
ness was** legally  snbpeenaed  aecoid- 
**  ing  to  the  practiee:of  tbe  eoort."  Mc 
Keon  V.  Lane^  319 

See-  GnaRaaTT,    1,  2.  Debt,  1,  2«  3. 

.   Insurance,    5,    ,6.  L^anLoany  2. 

Partners,    7,    10.  Practice,    12. 

^audbr,  1,  S,  3,  4* 

POLICY  OF  INSURANCE. 
' '  See  Insuraivce. 

POSSESSION. 
iScts  PnoMissoian^  Notfcs,  3,  4.     Pluc* 

'      i     '  TICE. 

POST  JTOTES. 

I 

t 

See  Promissory  Notes,  3« 


INDEX.  6^1 

PRACTICE  eluded  by  counter  affidavits*  settiog 

forth,  that  the  party  makiog  th^  affida- 

1.  A  default  regularly  entered,  will  never  vit  is  an  atheist  Leonard  v.  Manard^ 
be  set  aside  without  an  affidavit  of  mc-  200 
rits.     Men  v.  Thowpton^                 64 

7.  The  competency  of  a  witness  cannot 

2.  The  declaration,  in  this  case,  contain-  be  attacked  in  this  collateral  way,  as 
ed  both  special  and  common  counts.  he  has  no  opportunity  for  explanation 
The  defendant  pleaded  specially  to  the  .or  reply.  M» 
former,  but  omitted  the  general  issue 

to  the  latter.  The  plaintiffs  caused  8.  But  where  a  party  has  been  induced 
the  special  pleas  to  be  striken  out,  as  to  make  an  application  to  the  court,  by 
aluim  pleas ;  entered  a  fwUe  pt^oaequi  the  incorrect  declarations  of  the  oppo- 
on  the  special  counts,  and  a  deJtttUt  for  site  party,  the  court,  although  they  may 
want  of  a  plea  to  the  common  coimts.  refuse  the  applicatiour  will  compel  the 
The  default  was  held  to  be  rtf^idar ;  party  in  fault  to  pay  the  costs  of  the 
but  the  defendant  was  permitted  to  set      application.  id. 

it  aside,  on  payment  of  costs,  and  fil- 
ing an  affidavit  of  merits.  Id*  9.  On  an  attabhment  against  the  sheriff 

for  not  returning  the  defendant's  body, 

3.  In  this  court,  no  copy  of  a  declara-  it  appeared  that  bail  had  been  put  in, 
tion,  or  other  pleading,  can  be  served  and  had  justified,  subsequently  to  the 
upon  the  opposite  party,  until  after  the  rule  for  the  attachment,  but  no  notice 
orifinal  has  been  filed  with  the  clerk,  thereof  had  been  given  to  the  plain- 
ana  an  appropriate  rule  entered  in  the  tiff's  attorney,  although  he  was  present 
rule  book.     Bracket  v.  Sinumd9j      76      at  the  justification.      Held^  that  the 

want  of  notice  was  an  irregularity,  and 

4.  Where  the  defendant  has  obtained  a  that  the  costs  incurred  subsequently  to 
discharge  under  the  act  '^  to  abolish  the  rule,  should  be  paid  by  the  sheriff. 
"  imprisonment  for  debt,"  after  the  Mitchell  v.  Rouhtone  4*  Stickneyf  218 
commencement  of  the  suit,  the  plaintiff 

will  be  permitted  to  discontinue  without  10.  The  certificate  of  the  clerk,  that  the 

costs,  though  the  defendant,  rel3ring  rule  on  which  the  attachment  is  ground- 

upon  a  defence  to  the  form  of  the  ac-  ed,  has  been  entered,  must  in  all  cases 

tion,    ofiers  to  waive  his    discharge.  accompany  the  affidavit  of  notice  of 

JUhwarth  v.  fVrigUtfi                     146  motion  for  an  attachment  against  the 

I  sheriff,  for  not  returning  the  defend- 

6.  An  Jtpplication  to  amend  the  declara-  ant's  body.  Id^ 
tion,  will  at  all  times  be  granted,  upon 

payment  of  costs,  where  such  amend-  11.  Whereupon  demurrer  to  the  plain- 

ments  do  not  operate  as  a  surprise  upon  tiff's  declaration,  the  demurrer  is  over- 

the  defendant,  nor  subject  him  to  inju-  ruled,  and  leave  given  to  the  defendant 

ry.     But  the  defendant,  in  such  a  case,  to  answer  over  upon  payment  of  costs, 

will  be  permitted  to  withdraw  his  pleas,  it  is  the  duty  oC  his  attorney  to  seek 

and  plead  again,  de  novo.      Penny  et,  the  opposite  party  without  delay. 


a/,  v.  Van  Cleef,  166      the  costs,  and  plead  to  issue.      Wolfe 

V.  Luytter^  220 

6.  The  affidavit  of  a  party  to  a  suit,  made 

in  the  progress  of  a  cause,  for  the  pur-  12.  Where  a  pica  in  abatement  has  been 
pose  of  resisting  a  proceeding  on  the  interposed  on  the  part  of  the  defendant 
part  of  his  antagonist,  cannot  be  ex-  by  mistake,  and  under  a  misapprehen- 
voL.  I.  86 


abt2 


INDEX. 


sioQ  of  facts,  the  court  will,  upon  a 
proper  application,  and  upon  prescrib- 
ed terms,  permit  the  plea  to  be  with- 
drawn, notwithstanding  it  has  been  veri- 
fied by  affidavit.      TaUy  v.   Hamilton^ 

222 

13.  Where  an  important  witness  is  ab- 
sent from  the  country,  and  will  not  re- 
turn until  several  terms  have  elapsed, 
this  court  will  put  off  the  cause  for  a 
reasonable  period,  notwithstanding  the 
delay  may  comprehend  more  than  one 
term.  Smithy.  The  JS'ew- York  Iru, 
Co.,  223 

14.  Where  a  defendant,  in  an  action  of 
assault  and  battery,  has  been  held  to 
bail  without  an  affidavit,  and  without 
an  order  of  a  judge  for  that  purpose, 
to  an  amount  exceeding  $500,  the 

.  court,  upon  application,  will  order  the 
bail  to  be  reduced  to  that  sum.  Bal- 
lingall  v.  jBumt e,  237 

See  Bail,  1,  2,  3.  Costs.  Infant. 
Promissory  Notes,  4.     Usage,  4. 

PRELIMINARY  PROOFS. 

See  Insurance,  16,  17. 

PRESUMPTION. 

See  Corporation,  1.     Judgment,  2. 

PRINCIPAL  AND  AGENT. 

See  Insurance,  16,  17. 

PRINCIPAL  AND  ATTORNEY. 

See  Pleading,  5. 

PUBLIC  OFFICER. 

See  Slander,  5. 

PROMISE. 


PROMISSORY  NOTES. 

1.  Illegality  of  consideration,  (except 
in  paiticular  cases  arising  under  cer- 
tain statutes,)  does  not  avoid  a  note 
in  the  hands  of  a  bona  fide  holder  with- 
out notice.  City  Bank  v.  Barnard 
^  Macy,  70 

2.  Certain  directors  of  the  City  Bank 
of  New-York,  for  the  purpose  of 
controling  the  election  of  its  officers, 
entered  into  an  arrangement  for  the 
purchase,  upon  the  account  of  (he 
Bank,  of  a  large  amount  of  its  stock, 
(then  held  by  a  certain  individual,)  at  a 
premium  of  seven  per  cent  above  its 
par  value. 

To  effect  this  object,  they  paid  for  the 
stock  with  the  funds  of  the  bank,  to 
the  amount  of  its  par  value,  and  trans- 
ferred the  same  in  trust  for  the  Bank. 
For  the  purpose  of  paying  the  amoont 
of  theprMitstcm,  each  director  borrow- 
ed $3500,  of  the  Bank,  by  causing  his 
own  promissory  note,  regularly  endors- 
ed, to  be  discounted  at  the  Bank. 

In  an  action  brought  by  the  Bank,  upon 
one  of  these  notes  against  the  endors- 
ers thereof,  they  were  not  allowed 
to  set  up  the  illegality  of  the  onginal 
transaction  as  a  defence  against  the 
note.  M. 

3.  Where  the  holder  of  a  promissory  note 
has  obtained  possession  of  it  by  fraud, 
he  cannot  maintain  an  action  up- 
on the  note' against  any  of  the  parties 
to  it.     Taknan  v.  Ciiff6«ofi,  308 

4.  Possession  is  prima  faeie,  evidence  of 
a  tranfer  to  the  holder :  yet,  if  the  de- 
fendant can  show  that  the  plaintiff  xAh 
tained  the  note  by  his  own  fraudulent 
act,  he  has  a  right  to  defeat  the  action 
on  that  ground,  although  he  may  be 
liable  to  pay  the  note  to  the  true  owner 

Idm 


See  GrUAUANTY.     Pleadjng.  3.         5.  The  considc-ration  in^vely^  on  which 
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the  note  was  received  by  the  holder,  is 
not  to  be  questioned ;  but  the  defendant 
may  show  that  no  consideration  was 
paid  by  the  holder^  as  one  sUp  towards 
the  proof  of  fraudi  on  his  part,  in  ob- 
taining the  note.  Id. 

6.  It  8ee)M  that  the  defendant  cannot 
reqnire  proof  of  consideration  on  the 
part  of  the  plaintiff  in  such  a  case,  un- 
less he  has  given  seasonable  notice  to 
the  plaintiff  that  he  means  to  insist  at 
the  trial,  that  he  shall  prove  the  consid- 
eration on  which  he  received  the  note. 

Id.  313 

7.  Where  the  maker  of  a  promissory 
note  endorsed  the  same  for  his  own 
benefit  in  the  payee's  name,  by  virtue 
of  a  parol  autiiority  for  that  purpose 
communicated  to  him  by  the  payee,  it 
^vas  held  to  be  well  endorsed ;  and  that 
the  payee  was  liable  upon  such  en- 
dorsement, in  the  same  manner  as  if  it 
had  been  made  by  himself  with  his  own 
hand.   TumbuU  ^  Fk^e  v.  Troul,  336 

8.  It  is  not  necessary  that  the  atUhority 
by  which  one  person  executes  a  writ- 
ten agreement  for  another  and  in  his 
name,  should  be  in  writing  also ;  al- 
though such  written  agreement  may 
not  be  for  the  benefit  of  the  party  bound 
by  it.  Id. 

9«  The  engagement  of  an  endorser  of  a 
promissory  note,  is  not  a  collateral  un- 
dertaking to  answer  for,  or  pay  the  debt 
of  another  person,  within  the  meaning 
of  the  statute  of  frauds.  Id.  340 


10.  The  subsequent  asaeni  of  the  defend- 
ant to  the  endorsement,  is  a  waiver, 
fYteefiw,  of  any  exception  which  might 
otherwise  be  taken  to  the  sufficiency 
4>f  the  authority  by  which  the  note  was 
endorsed.  Id.  847 

1 1.  Where  a  negotiable  promissory  note, 
endorsed  in  blank  by  the  payee,  has 

-  been  fraudulently  or  feloniously  taken 
fVom  the  true  owner,  and  that  fact  is 


shown  at  the  trial;  the  person  into 
whose  hands  it  passes,  cannot  recover 
upon  it  against  the  maker,  unless  he 
show  himself  to  be  an  innocent  and 
bona  fide  holder  for  a  valuable  consid- 
eration. The  FvUon  Bank  v.  The 
Phanix  Bank^  562 

12.  The   Phoenix  bank  of  the  City  of 
Wew-York,  issued  a  post-note  payable 
60  days  afler  date,  to  J.  G.  or  order, 
on  demand.     This  note,  being  endors- 
ed by  J.  G.,  was  put  into  the  mail  at 
Charleston  in  the  State  of  South  Caro- 
lina, to  be  transmitted  to  N.  Y. ;  but 
the  mail  being  robbed,  it  never  reached 
the  hands  of  the  true  owners,  but  pas- 
sed into  the  possession  of  Prime,  Ward, 
King  &  Co.,  who  deposited  it  in  the 
Fulton  Bank  and  received  credit  for  a 
like  amount,  in  account  with  that  bank. 
The  plaintiffs  presented  the  npte  to  the 
Phoenix  Bank  for  payment,  and  it  was 
refused,  upon  the  ground  that  the  note 
had  been  stolen  from  the  true  owners, 
who  had  requested  the  defendants  not 
to  pay  it.     The  amount  of  the  note 
although  passed  to  the  credit  of  P., 
W.,  K.  &  Co.,  by  the   Fulton  Bank, 
had  never  been  drawn  out  by  them,  and 
upon  action    brought  by    the    Fulton 
Bank,  against  the  makers,  to  recover 
the  amount  of  the  note, — it  was  heid^ 
that  the  mere  act  of  giving  credit  to  P., 
W.,  K.  &  Co.,   for  that  amoont,  by 
the  Fulton  Bank  upon  their  books,  did 
not  constitute  them  bona  fide  holders 
of  the  note  for  a  valuable  considera- 


tion. 


Id: 


13.  Bank  po«/ notes,  over  due,  are  not  to 
be  regarded  as  subject  to  all  the  nde« 
applicable  to  ordinary  promisaoiy  notee, 
but  they  become  assimilated  in  their 
character  to  orcttfiary  Bank  notes*    Id. 

See  Partners,  10, 11.     Usvr?. 

PORT  WABDENS. 
See  Usage,  6. 
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RECOGNISANCE. 

On  an  attachment  against  the  Sheriff  for 
not  returning  a  fi.  fa,^  ruled,  that  the 
recognisance  be  in  double  the  amount 
of  thejli./a.,  and  that  the  Sheriff  should 
answer  such  interrogatories  as  should 
be  regularly  exhibited.  The  People 
V.  L&wndes^  225 

REGULA  GENERALIS. 

See  Pbactice,  3.    [P.   76.   Respeciiug 
ihe  service  of  PUaiUnga  and  filing  the 
fame.]  . 

RELATOR. 

See  Forcible  Entry  and  Detainer. 

RELEASE. 

See  Usury,  5. 

RELIGIOUS  BELIEF. 

See  Practice,  6,  7. 

REFERENCE,  REFEREES. 

1.  Where  referees  certify  to  the  court, 
that  they  have  overlooked  a  circum- 
stance connected  with  the  accounts 
aubmitted,  and  request  that  the  same 
may  be  sent  back  to  them  for  re-ex- 
amination, the  court  will  set  aside  the 
award  and  send  back  the  accounts  to 
the  same  relerees.  Briitingham  v. 
StevenSf  379 

2«  In  an  action  upon  apolicy  of  insurance 
against  fire,  if  the  defendants  adieit 
that  they  are  liable  for  the  loss,  and 
the  controversy  between  the  patties  re- 
lates solely  to  Items  of  injury,  and  the 
amount  of  loss  sustained  by  the  assur- 
ed, the  court  will  refer  the  matter  to 
referees,  to  adjust  the  amount.  Sam" 
Me  V.  T^eMechmict^  Fire  Jm.  Co.  560 


3.  In  mixed  questions  of  law  and  lact, 
where  long  accounts  are  involved,  it  is 
the  practice  of  the  court  to  hear  the 
cause  until  the  questions  of  law  are 
disposed  of,  and  then  refer  the  accounts 
to  referees.  If  the  referees  named  are 
objected  to  by  either  party,  the  court 
will  draw  them  from  the  jury  box.     Id. 

See  Award,  1,  2. 

RENT. 
See  Debt,  2,  3,  4. 

REPLICATION. 
See  Guaranty,  4. 

RESTRAINING  ACT- 

See  Usury,  2. 

RESCUE. 

1.  The  plaintiff  was  the  bail  of  one  TVicd- 
sor,  and  for  the  purpose  of  surrender- 
ing him,  deputed  one  Carr  to  arrest  W. 
at  Newport,  R.  I.,  and  bring  him  to 
New- York.  Carr  arrested  W.,  and 
without  the  captain's  knowledge,  put 
him  on  board  the  steam-boat  C  hanccl- 
lor  Livingston,  in  order  to  bring  him  to 
New-York.  The  defendant,  Cogge- 
shail,  (who  was  the  master  of  the  boat,] 
aided  in  some  measure  by  Northam. 
(a  part  owner  and  passenger,)  after  the 
boat  lefl  the  wharf,  and  when  he  disco- 
vered that  W.  was  on  board  the  boat 
against  his  will,  put  him  and  Cair  on 
shore  together,  and  refused  to  permit 
W.  to  be  carried  to  New- York.  In  an 
action  against  the  master  and  North- 
am,  for  a  rescue^  it  was  he!d<,  that  the 
proof  did  not  support  the  declaration, 
and  the  jury  having  found  a  verdict  for 
the  defendants,  the  court  refused  to  aet 
it  aside.  Dow  v.  Abrf^am  amd  Cot^gt- 
BhaU,  ^826 
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SALE  AND  DELIVERY  OF* 
CHATTELS. 

See  Sheriff^  5. 
SALTORS.  3 

See  Ittsuraiick,  22. 
SEAMEN. 

A  seaman  charged  with  disobedience  of 
orders  and  lautinous  cooductt  was  voi- 
untaril  J  discharged  from  the  ship  by  the 
captain,  who  expressed  regret  for  the  dif- 
ficulties which  had  occurred,  and  prom- 
ised to  pay  the  seaman  his  wages. 
In  an  action  brought  by  the  latter  a- 
gain^^  the  master  it  was  held^  that  the 
captain's  promise  operated  as  tL  waiver 
of  any  forfeiture  of  wages  by  the  sea- 
man, for  disobedience  of  orders  during 
the  voyage.     AusHn  v.  Dewey^  238.  4^ 

S^  Insurance,  22. 
SET-OFF. 
See  Partners,  8. 

SHERIFF. 

1«T  where  the^sheriff  has  endorsed  upon 
an  execution  the  day  and  hour  when  it 
was  received,  the  endorsement  is  con- 
clusive evidence  of  the  fact,  that  the 
execution  was  in  his  possession  at  that 
time ;  and  when  he  has  assumed  to  act 
under  it,  he  cannot  compel  the  credit- 
or, who  has  sued  him  for  a  false  return, 
to  prove  at  the  trial  the  identity  of  the 
execution,  either  by  witnesses  or 
collateral  testimony.  WiUiams  v. 
Loumdea,  579 

2.  Where  goods  are  in  the  hands,  and 
under  the  controul,  of  the  defendant  in 
the  execution,  and  they  are  pointed  out 
as  his  property  to  the  sheriff,  by  the 
creditor,  the  sheriff  is  bound  to  levy 
upon  them,  without  an  indemnity ;  and 


if  he  neglect  to  do  so,  and  the  goods 
are  afterwards  removed  beyond  his 
reach,  by  the  defendant  in  the  execu- 
tion, he  will  be  answerable  to  the  cred- 
itor for  his  neglect.  id. 

• 

>  If,  after  a  ]evy,aclaim  to  the  goods  be 
interposed  by  a  third  person,  the  sheriff 
may  then  demand  an  indemnity  before 
he  can  be  compelled  to  proceed  furth- 
er ;  and  his  regular  course  will  be,  to 
call  ,a  jury  de  pnnprieiaie  proba$idi. 
If  he  make  the  levy  and  follow  this 
course,  he  will  not  be  liable  for  a  tres- 
pass, and  the  parties  claiming  the 
goods  may  be  compelled  to  litigate 
their  claims,  and  decide  the  question  of 
property,  before  the  sheriff  can  be 
compelled  to  make  his  return,  or  pro- 
ceed to  a  sale.  Id. 

Qumre — Whether  the  deputy,  who 
makes  the  levy  can  be  compelled  to 
testify  as  to  the  identity  of  the  execu- 
tion, in  an  action  against  the  sheriff 
for  a  false  return  ;  and  whether  he  be 
not  incompetent  as  a  witness,  for  any 
purpose  connected  with  the  action  'i  Id. 


6.  The  property  in  goods  in  a  store,  ccm- 
veyedtoa  third  person  by  an  instrument 
of  assignment,  dated  after  the  docket- 
ing of  a  judgment  against  the  assignor, 
and  left  in  his  hands,  without  any  good 
reason  shown  therefor,  does  not  pass 
to  the  assignee,  and  the  assignment 
itself  is  fraudulent  and  void.  The  pre- 
sumption, in  such  cases,  is,  that  the  as- 
signment was  made  to  defeat  the  judg- 
ment, and  it  will  not  be  upheld.        Id. 

See  Costs,  8.     Practice,  9,  10.    Re- 
cognisance. 

SHIP-OWNER. 
See  Lien,  1,  2. 
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SHIPWRECK. 
;See  Insurance,  2. 


SLANDER. 


another,  are  ever  ax^tionable  \  And  if 
so,  wliether  the  plaintiff  must  not  show 
Apress  malice,  in  order  to  maintain 
the  action?     Harcavri  v.   Harrisom^ 

474 

STATUTE. 


1.  In  an  action  of  slander,  no  evidence 
can  be  given  of  any  loss  or  injury  sus*  ^    «        ,    tt  » 
tained  by  the  plaintiff,  unless  the  same  Su  Assumpsit,  2, 3.  Bail,  1.  Usury,  2. 

lyC^'T'i  i^Sr  W  "ATOTE  or  FRADDS. 

wan  V.  Burrows,  899  STEVEDORE. 

2.  Where,  therefore,  under  the  allega- 
tion, that,  in  consequence  of  the  speak- 
ing of  the  slanderous  words,  **  certain 
*«Insuranoe  Companies  in  the  city  of 
««  New-Tdrk  refused  to  insure  any  ves- 
**  sel  commanded  by  the  plaintifl^  or 
i«  any  goods  laden  on  board  any  vessel 
*^  by  him  commanded,"  the  plaintiff  was 
pcffimtikeA  to  prove  thai  the  JVeto-ForA; 
jbninMiee  Conpony  refuaed  to  make 
such  insurance :  tb«  evidence  was  kM 
to  have  been  improperly  admitted.    Id. 


3.  In  this  action,  the  plaintiff  cannot 
give  evidence  of  the  fairness  of  his 
general  character,  until  it  is  attacked 
by  the  defendant ;  and  the  fact,  that  a 
justification  has  been  pleaded,  makes 
no  difference  in  the  rule.  Jd. 

4.  Wheie  the  plaintiff,  therefore,  was  al- 
lowed to  give  evidence  of  his  general 
good  character,  after  the  defendant  had 
grae  through  with  his  defence,  without 
impeaching  such  geneval  character,  ^s 
evidence  was  also  held  to  have  been 
improperly  admitted.  Id* 


Sm  Witness,  8. 

STORING. 

See  Insurance,  15. 

STOWAGE, 
See  Usage,  6« 

STOLEN  NOTES. 

See  Promissort  Notes,  11,  12. 

STRANDING. 

See  Insurance,  26, 26. 

SUBPCBNA. 
See  Costs,  2.     Pieading,  6, 

SURVEY. 
See  Usage,  6. 


TARE. 
Su  Usage,  8. 


5.  It  is  well  settled,  that  in  an  action  of 
'  slander,  for  words  which  are  not  action- 
able p^  «!  ^  pl«a^ff  cannot  recover, 
unless  he  shows  special  damage  as  the 

consequence  of  the  words,  And««ere;  ^     „  _  .. 

Whether  words  spoken  by  a  pubhc  offi-  See  FaaeiQXJ  Exttrv  aub  Dbtainrr,  2. 
cer  m  Mt  ojfieial  capac^^  cimceming 
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TRUSTEES. 

Se€  CoRrORATIONy  3. 

u 

USAGE. 

1.  At  the  tiial  of  an  action  upon  a  policy 
of  insurancef  the  plaintiffs  were  per- 
mitted by  the  presiding  Judge,  to  prove 
diat  it  wae  the  usage  of  commission 
merchants  in  the  city  of  New-Tork,  to 
efiect  insurance  on  goods  consigned  to 
them  fbr  sale  on  commission^  without 
express  orders  from  their  consignors  ; 
and  it  was  held^  that  the  proof  of  soch 
usage  was  ri|j^lfy  admitted.  Dt  Far- 
tsi  V.  I%e  FuiUm  Im.  Co.,  84 

2.  Usage  of  trade  cannot  be  set  up9  either 
to  contravene  an  established  rule  of 
law,  or  to  vary  the  terms  of  an  ex- 
press contract.  But  ail  contracts 
made  in  the  ordinaiy  course  of  busi- 
ness, without  particular  stipulations, 
expressed  or  implied,  are  presumed  to 
be  made  in  reference  to  any  existing 
usage  or  custom,  relating  to  such  trade; 
and  it  is  always  competent  for  a  party 
to  resort  to  such  usage,  to  ascertahi 
and  fix  die  terms  of  the  contract. 
SewaU  V.  Gibha  ^  Jenny,  602 

3.  The  defendants  purchased  of  the 
plaintiff  a  ceroon  of  indigo»  at  public 
auction.  Notice  was  given,  at  the  time 
of  sale,  that  the  indigo  would  be  sold 
subject  to  the  usual  tare  of  10  per 
cent  The  tare,  in  point  of  fact, 
amounted  to  upwajnds  of  17  per  cent. 
At  the  trial,  the  defeadanta  were  per- 
mitted to  prove,  that  the  indigo  had 
been  fraudulently  packed,  and  dial,  in 
all  cases  of  fraudulent  packing,  it  is 
the  custom  of  the  trade,  to  allow  the 
purchaser  the  actual  tare.  HM,  Umi 
this  evidence  was  tightly  admittod. 
Held,  also,  that  the  d^ence  was  pro- 
perly set  up,  under  the  geneml  issue. 


and  that  the  defendants  could  daim  a 
deduction  of  the  actual  tare,  without 
offering  to  return  the  indigo.  Id, 

4.  The  defendants,  sometime  afrer  the 
purchase,  paid  into  court  a  sum  suffi- 
cient to  cover  the  amount  of  the  indi* 

fo,  afler  deducting  the  actual  tare. 
leld,  that  as  the  sale  in  this  cast',  was 
for  cash,  the  plaintiff  was  also  entitled 
to  interest,  from  the  day  of  sale  to  the 
day  of  payment,  and,  therefore,  that 
the  amount  paid  into  court,  was  not 
sufficient  to  cover  the  plaintiff *s  de- 
mand. Id. 

5.  Although  usage  MAy  t>e  resorted  to»  to 
fix  the  sense  of  particular  terms  in  a 
policy  of  insurance,  where  they  have 
acquired  a  peculiar  meaning,  as  be- 
tween assurers  and  assured,  yet  it  can 
never  be  set  up,  to  affect  or  vanr  an 
express  agreement^  nor  to  contradict  a 
rule  of  law.  Rankin  ^  Rankin  v. 
The  Amiriean  Ins.  Co.,  619 

6.  Therefore,  in  an  action  upon  a  policy 
of  insurance,  where  the  claim  was  for 
damage  sustained  by  the  perils  of  the 
sea,  and  on  the  arrival  of  the  ffoods  at 
New-Tork,  they  were  landed,  before 
the  wardens  of  the  port  had  held  a  sur- 
vey upon  them,  the  defendants  were 
not  allowed  to  prove,  either  as  an  ob- 
jection to  the  preliminary  proofs,  or  in 
bar  of  the  action,  that  **  by  the  usage 
«*  of  trade,  in  the  port  of  New-Toric, 
*^  the  master  of  the  vessel  is  responsi- 
*^  ble  for  damages  sustained  by  goods, 
"delivered  by  him  to  the  owner,  or 
"  consignee,  unless  there  has  been  an 
"  actual  survey,  on  board  the  vessel,  by 
"  the  port  wardens,  by  which  it  shall 
*<  have  been  found,  that  the  goods 
«*  were  property  stowed,  and  were  dam- 
"  aged  on  ffie  voyage  by  the  perils  of 
«( the  sea ;  and  that,  by  a  similar  usagOt 
"  as  between  assurers  and  assured/uie 
**  survey  so  made,  is  a  document  indis- 
'*  pensible  to  be  produced,  in  oider  t» 
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<*  charge  the  underwriters,  and  that  the 
'*  preliminary  proof  is  deemed  insuffi- 
^  cientf  unless  such  a  document  is  ex- 
**  hibited  as  a  part  of  it"  Id. 

USURY. 

1.  The  Hudson  Insurance  Company  of 
the  city  of  New- York,  on  the  22d  of 
October,  1825,  through  Mr.  Spencer, 
their  President,  made  a  temporary  loan 
of  $14,000  to  the  firm  of  Keeler  & 
Rogers.  As  collateral  security  for  this 
loan,  the  borrowers  put  into  the  hands 
of  Spencer  two  promissory  notes,  one 
for  $15,000,and  the  other  for  $10,000; 
each  of  which  was  signed  by  the  de- 
Jendani,  (among  others,)  and  payable 
twelve  months  after  date  to  the  order 
of  Keeler  &  Rogers,  and  which  notes 
were  made,  as  the  defendant  alleged, 
for  their  accommodation,  K.  &  R.  at 
the  same  time  owed  the  Company 
about  $22,000  for  other  and  anterior 
loans,  made  Upon  bills  and  notes  i^ich 
had  been  discounted  by  the  Company 
for  their  benefit. 

The  terms  upon  which  the  Hudson  Com- 
pany usually  made  their  discounts, 
were  these :  The  borrower  took  the 
amount  of  his  note  in  bonds  of  the 
Company,  bearing  an  interest  of  six 
per  cent. ,  which  were  made  payable  at 
a  day  more  distant  than  that  on  which 
the  loan  would  fall  due ;  and  at  the 
same' time,  the  borrower  paid  to  the 
Company  in  ccuh  a  discount  of  six 
per  cent,  on  the  note,  together  with  a 
premum,  at  the  rate  of  six  per  cent, 
per  annum,  on  an  insurance  of  a  life  or 
lives,  during  the  running  of  the  note  ; 
which  life  insurance  the  borrower  was 
supposed  to  apply  for ;  but  no  policy, 
in  fact,  was  ever  issued,  and  the  rate  of 
insurance  was  uniformly  the  same, 
without  regard  to  the  condition  of  the 
life  to  be  insured. 

When  the  aforesaid  loan  of  $14,000  was 
made,  it  was  agreed  between  Spencer 
and  Keeler,  that  {he  two  notes  which 


were  put  into  the  hands  of  the  foniier« 
l^ould  remain  as  a  security  for  that 
sum,  until  a  certain  arrangement,  which 
was  then  pending  between  other  pai^ 
ties  for  a  loan  of  $50,000  in  &vour  of 
Keeler  &  Rogers,  should  be  complet- 
ed, and  then  the  $14,000  were  to  be 
returned,  and  the  notes  given  up.  And 
it  was  also  further  agreed,  ttiat  in  csase 
the  loan  of  $50,000  diould  not  be  rak- 
ed, and  the  house  of  K.  &  R.  slioald 
stop  payment,  the  Hudson  Company 
should  hold  the  notes  as  security,  not 
only  for  the  $14,000,  but  abo  for  any 
other  debts  then  due,  or  which  might 
become  due  from  K.  &  R.  to  the  Com- 
pany. 
The  loan  for  $50,000  wasnotefl^ted ;  and 
on  the  29th  of  October,  the  house  of 
Keeler  &   Rogers  stopped  payment 
Before  this  period,  however,  (to  wit,  on 
the  26th  of  October,)  the  two  notes 
above  mentioned  were  exchanged  by 
the  Company  for  two  other  notes  exe- 
cuted by  the  same  parties;   oae  of 
which  (the  note  in  controversy)  was  for 
$15,000,  and  the  other  for  $5000: 
but  at  the  time  of  this  exchange,  no- 
thing was  aaid  relative  to  the  terms  on 
which  the  new  note  should  be  held. 
Subsecpiently  to  ^s,  (in  the  month  of 
June,  1826,)  the  note  for  $15,000  was 
transferred  by  Spencer  to  the  Fulton 
Bank,  under  circumstances  someidiat 
pecuUar,  and  diey  instituted  this  «uit 
thereon  against  the  defendant,  (one  of 
the  makers,)  who  set  up  usury  (among 
other  things)  as  a  defence.  The  Judge, 
at  the  trial,  (for  the  purpose  of  bringing 
up  the  question  of  law,)  chaiged  the 
jury,  that  the  note,  although  it  might 
have  been  negotiated  tothe  Hudson  Co. 
to  secure  the  payment  of  pre-existing 
usurious  paper,  was  not,  therefore,  usu- 
rious in  their  hands.     The  jury  having 
found  a  general  verdict  for  the  plain- 
tifis  under  this  charge,  the  defendant 
tendered  a  bill  of  exceptions,  and  upon 
the  argument,  it  was  held,  that  if  on  the 
diMcomUingof  the  accommodation  notes 
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persons  for  whose  benefit  the  note  was 
m:cde  and  discounted,)  could  be  a  wit- 


Id. 


anddrafU  held  by  the  Company  on  the  6.  Qaare.— Whether  Keeler,  (one  of  the 
22d  of  October^  the  premium  of  six  per  "       '        -        -    - 

cent,  on  Itfe  insurance  was  taken  a$  a 
cover  for  exacting  more  than  legal  in- 
ierest  on  thoee  loane^  these  notes  and 
drafts  were  usurious.  Held  alsoj  that 
if  the  note  on  which  the  action  was 
founded  was  made  solely  for  the  ac- 
commodation of  Keeler  &  Rogers, 
and  was  negotiated  by  them  to  the 
Hudson  Co.  as  security  in  whole  or  in 
pari  for  such  usurious  paper,  then  the 
note  itself  was  twttnotw  and  ©o«d.  That 
these  were  questions  of  fact,  neverthe- 
less, to  be  submitted  to  the  jury  :  and, 
however  strong  the  evidence  might  be, 
the  court  had  no  right  to  determine 
them.  A  new  trial,  therefore,  was 
granted  upon  these  points,  for  the  pur- 
pose of  causing  the  questions  of  fact 
to  be  determined  by  a  jury.  Ift«  Ful- 
ton Bank  v.  Benedict,  480 


2.  It  seems  that  the  note  in  question, 
having  been  given  to,  or  negotiated  by, 
a  Company,  which,  by  its  charter,  had 
no  banking  powers,  was  void  under  the 
restraining  act.  But  if  not  void  by 
thatgact,  as  it  was  taken  by  the  Hud- 
son Company  in  a  transaction  not  au- 

lolne^u^Sn:rT^       '-  ^---'  ^-  ^--r*  ^-  '-- 

Company.      If  the  plabtiffs  had  no         ^'^^^^^  Note,  10.     Seamen. 

tice,  when  they  took  the  note,  that  it 

had  been  negotiated  to  the  Hudson 

Company  contrary  to  its  charter,  the  !•  A  witness  cannot  be  asked  \i  seems 


ness  to  prove  the  usury  ? 

V 

VALUATIOJV- 

See  Insurance,  30. 

VARIANCE. 

See  Pleading,  3. 

VENDOR  AND  VENDEE. 

See  Sheriff,  6. 

VENIRE  DE  NOVO. 

See  Pleading,  4. 

W 

WAGER. 
'See  Horse  Racing. 

WAGES. 
See  Seamen. 

WAIVER. 


WITNESS. 


illegality  of  the  transaction  could  be 
set  up  against  them  as  a  defence.     Id. 

3.  Ab<fce.— What  shall  be  consider- 
ed as  notice  to- a  corporation,  is  not 
settled ;  but  under  some  circumstances, 
notice  to  a  director  ought  to  charge  the 
corporation, — as  where  the  director 
acts  as  the  agent  of  the  corporation. 

Id. 

4.  .Aa  to  the  extent  of  the  recovery. — The 
plaintiffs  cannot,  in  any  event,  recover 
beyond  theamount  of  their  advance.  Id. 
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whether  from  fais  personal  knowledge 
of  an  impeached  witness,  he  woidd 
believe  him  under  oath.  The  true 
rule  is  to  inquire  of  the  impeaching 
witness  his  means  of  knowing  the  gen^ 
eral  char  actor  of  the  witness  impeach- 
ed, and  whether  from  such  knowledge 
he  would  believe  him  under  oatib« 
Fulton  Bank  v.  Benedict,  480 

2.  If  a  witness^  character  is  declared  by 
an  impeaching  witness  to  be  bad,  from 
some  particular  cause,  an  enquiry  may 
be  made,  it  seems,  into  the  origin  of  that 
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opinion  for  the  purpose  of  enabling 
the  jury  to  estimate  it  properly.        Id. 

3.  A  stevedore,  employed  by  the  nftBter 
to  stow  the  cargo,  is  a  competent  wit- 
ness to  prove  tbAt  it  was  properly  stow- 
ed. Rankin  if  B4inkm  v.  The  Amer- 
icanlna*  C0.9  619 

See  Practice,  7,  13.     New  Trial,  1. 
Pleading,  6,    Usury,  5.    Sheriff,  4. 

WILL. 

A  testator  by  his  will,  dated,  April,  1798, 
devised  as  follows  :  '*  I  give  and  be- 
'*  queath  to  my  wife  Sarah  all  my  es- 
"  Uite,  real  and  personal,  during  her 
'^  life  :  the  house  and  lot  No.  37,  situ- 
"  ate  in  Mulberry-st,  to  my  heirs  Maria 
»« and  Eliza,  in  fee  simple  forever :  if 
'*  one  of  them  should  die,  the  property 
*(  to  descend  on  the  other:  in  case  both 
**  should  die,  the  property  to  descend 
'« to  my  wife'*;  **  only  she  is  to  pay 
**  my  orother^  A.  G.**  one  shilling  if 
**  demanded." 


The  testator  died  in  1798.  Maria  died 
in  her  childhood,  Eliza  attained  the  agf 
of  21  years,  married,  but  died  in  the 
life  time  of  her  mother,  without  leav- 
ing,- or  ever  having  had  any  issue, 
and  without  making  any  distribution  of 
her  property.  The  widow  shortly  aA 
ter  the  testator's  death,  married  and 
had  issue,  five  children,  who  were  her 
heirs  at  law ;  and  continued  in  posses- 
sion of  the  premises  until  her  death 
in  1827.  After  her  death  A.  G,the 
iro/W  of  the  testator  and  his  heir  at 
law  brought  an  action  of  ejectntenU  for 
the  recovery  of  die  house  and  \ot,  des- 
cribed in  the  will.  HM^  that  he  Was 
not  entitled  to  recover. 

That  the  words  **  if  one  of  them  should 
^*  die,"  and  ^  in  case  bodi  should  die." 
should  be  taken  to  mean  a  dying  tfcf4- 
<mi  lawful  inue  ;  that  the  court  were 
at  liberty  to  supply  the  words,  in  order 
to  carry  the  testator's  intention  into  ef- 
fect ;  and  diat  upon  the  death  of  the 
daughters  without  isilue,  the  whole  es- 
tate in  the  house  and  lot  became  ves- 
ted in  their  mother.  Jaekt&n  ex  <fm. 
Oatfleld  V.  Strang,  1 
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